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ENERGY COMMISSION STAFF 

MOTION FOR SUBPOENA DUCES TECUM 
and 

MOTION FOR EXTENSION OF TIME FOR REBUTTAL TESTIMONY 
or, IN THE ALTERNATIVE, 

MOTION TO STRIKE TESTIMONY 
 
 
 

I. SCOPE OF SUBPOENA DUCES TECUM 
 

Energy Commission staff (Staff) requests that the Hidden Hills Presiding Member issue a 
subpoena duces tecum pursuant to its authority under Title 20 of the California Code of 
Regulations, Sections 1203(b) and 1204(a).  The subpoena should include the following: 
 

1. Attendance and participation at the noticed February 11, 2013, workshop by 
Mr. Gary Santolo, the purported author of testimony for Brightsource Energy  
(Brightsource) on experiments conducted on avian impacts from solar flux 
exposure at Brightsource’s SEDC solar energy generating facility in Dimona, 
Israel in July 2012 (the “SEDC Flux study”);   

 
2. All written instructions, directions, or requests from Brightsource regarding 

the purpose of the SEDC Flux study and any other study conducted at the 
SEDC facilty and the research questions that such studies were intended to 
address; 

 
3. All notes taken by Mr. Santolo or others who assisted him regarding such 

studies; 
 
4. All pictures taken of the dead birds that were the subject of such studies; 
 
5. All data regarding temperatures recorded on the dead birds used in such 

studies at the start of, during, and at the end of flux exposure; 
 
6. All data regarding thermal levels on or in the dead birds used in such studies 

as they varied over the full time measured by the thermal couples, and; 
 
7. All documents responsive to Energy Commission Staff Data Request Set 3, 

issued October 26, 2012 (including but not limited to Request Numbers 200, 
201, 202(a) – (e) and (s)) that have not been previously produced. 
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II. NECESSITY FOR THIS SUBPOENA 
 

An important issue in this proceeding is the hazard to birds, and perhaps insects and bats, 
from “solar flux” generated as a by-product of the “power tower” technology.  Brightsource 
contends in testimony that the hazard is negligible, and the centerpiece of its evidence is 
the SEDC Flux Study.   
 
Staff has significant questions about that study, both conceptual and practical.  The study 
involved hanging dead birds off a small (in comparison to the proposed facility) power 
tower in Israel and subjecting them to solar flux from mirrors in this experimental subscale 
power tower project.  The questions for which Staff seeks answers pertain to the research 
purposes that define the study, the information that it generated, and the specific manner 
in which the study was conducted.  The information in the study itself suggests that not all 
information regarding the study and the results has been provided.  Moreover, Staff has 
many questions regarding the scientific rigor employed that would be necessary for the 
study to provide meaningful and reproducible results. 
 
Staff has unsuccessfully pursued answers from Mr. Santolo regarding the study since it 
was introduced at a workshop on August 28, 2012.  Staff did not see the study prior to that 
workshop, and was therefore unable to ask important questions at that workshop germane 
to the experiment.  Staff filed Data Requests Set 3 on October 26, 2012, and assumed that 
it would have ample opportunity to follow up such requests with workshop discussions on 
its questions subsequent to receiving responses. 
 
Brightsource provided responses to these data requests on November 21, 2012.  Some of 
the filed information was responsive to the data requests, but many answers were partial 
or not responsive, and other answers suggested that data that staff believes is important 
had not been provided.   
 
Staff prepared its follow-up questions for Mr. Santolo for a December 5, 2012, workshop 
that followed the data response filing.  Staff was told by Brightsource representatives that 
Mr. Santolo would attend the workshop to answer its questions.  However, Mr. Santolo 
inexplicably did not appear at the workshop.  Brightsource offered to produce him at a later 
workshop, or even at a continuation until later in the week of the December 5 workshop.  
However, Brightsource representatives stated that Mr. Santolo reportedly had a conflict 
that prevented him from attending such a continued workshop during the week. 
 
Mr. Santolo’s non-appearance produced much discussion at the December 5 workshop.  
At one point Brightsource representatives offered to take Staff’s questions back to Mr. 
Santolo to get responses.  Intervenor Center for Biological Diversity told Staff that it 
wanted a workshop, and Staff suggested a future workshop.  Brightsource stated that it 
would provide Mr. Santolo at a future workshop. 
 
A workshop on solar flux where this might have occurred was tentatively scheduled with 
Brightsource for January 31, 2013; it was to be a combined workshop for both the Rio 
Mesa proceeding and the Hidden Hills proceeding regarding solar flux issues.  However, 
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the workshop notice was never issued because of the abrupt and unexpected suspension 
of the Rio Mesa project.   
 
Staff and other parties still have unanswered questions about the flux experiment, and 
want Mr. Santolo to answer them in a meeting where follow-up questions can be asked by 
Staff and other interested parties.  This is how workshops provide parties discovery and 
are useful.  This discovery is now being denied to Staff (and other parties).  Mr. Santolo 
has not appeared to discuss his study since the August 28, 2012, workshop at which it was 
presented for the first time. 
 
Brightsource now states that it may not make Mr. Santolo available for any workshop, and 
that Staff should be limited to getting its questions answered at the evidentiary hearings.  
This is objectionable for multiple reasons.  First, it makes it impossible for Staff to evaluate 
the study in its rebuttal testimony. Second, it ignores that the Staff wants actual physical 
data, including notes, pictures, and study results that it believes have not been produced, 
and have not been offered as evidence by Brightsource. Staff believes these materials 
may be critical to determining whether the study is meaningful.  Third, it will require the 
potential waste of hours of precious evidentiary hearing time while Staff seeks to do 
“discovery” through cross-examination of material that should have been provided well in 
advance of the hearings.  This is a subversion of the discovery and hearing process. 
 
Staff is disappointed in Brightsource’s recalcitrance.  Staff has made extra efforts to be 
transparent with regard to its analysis, even providing information about its solar flux 
modeling results, and an opportunity for Brightsource to question the authors of the Final 
Staff Assessment (FSA) on such results, before the FSA was produced, and without 
requiring Brightsource to file a single data request.  Staff even scheduled a meeting on or 
about November 14, 2012, with Brightsource representatives to allow them to ask 
questions about the staff analysis, because Brightsource wanted such an opportunity more 
quickly than scheduling a workshop would allow, before Staff published the FSA.   
 
Brightsource’s failure to provide Mr. Santolo at a workshop to answer questions and 
provide the additional information described above indicates a troubling lack of reciprocity 
on this matter. For this reason, and with great reluctance, Staff has concluded that it must 
seek to obtain this important information with the subpoena duces tecum described above. 
 
III. ISSUING THE SUBPOENA WILL PRESERVE THE SCHEDULE AND AVOID 

WASTED TIME AT THE EVIDENTIARY HEARINGS. 
 
Brightsource’s cooperation with the terms of the requested subpoena should not change 
the hearing schedule.  By this filing Staff requests that it and other parties be granted four 
additional days to file any rebuttal testimony, restricted only to the information regarding 
the flux study, with such filings due February 15, 2013.  All other rebuttal testimony would 
continue to be due on February 11, 2013, as currently scheduled.  Hearing dates would be 
unchanged. 
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The power of agencies to subpoena witnesses is an inherent state agency power in 
adjudicatory hearings, as reflected in both the Commission's regulations and the California 
Administrative Procedure Act. (See, e.g. Govt Code, section 11450.05.) Failure to comply 
would be defiance of the law and the authority of the adjudicating body. Staff assumes 
that Brightsource will comply with any Commission subpoena. However, should it fail to do 
so, Staff moves that the Commission strike the testimony in the SEDC Flux Study and not 
allow it to be submitted to the evidentiary record. 

IV. CONCLUSION 

The information identified in this motion is necessary and appropriate under the Energy 
Commission's mandates to, among other things, obtain information reasonably necessary 
to make a decision on an application for certification of a proposed facility (Pub. Resources 
Code section 25519, subd. (b )), evaluate applications for proposed facilities for the public 
convenience and necessity, and ensure specific provisions are included in decisions on 
applications for certification relating to the manner in which the proposed facility is 
designed, sited and operated in order to protect environmental quality and assure public 
health and safety (Pub. Resources Code section 25523, subd. (a)). 

The Hidden Hills Presiding Member should issue an order issuing an administrative 
subpoena duces tecum directing Brightource to produce Mr. Santolo and the requested 
information specified herein at the offices of the Energy Commission at 9:00 a.m. February 
11, 2013. The order should also grant Energy Commission Staff and all other parties four 
additional days to file any rebuttal testimony, restricted only to the information regarding 
the solar flux studies referenced herein, with such filings due February 15, 2013. The 
order should also state that if Brightsource does not produce Mr. Santolo or the information 
requested herein, all Brightsource testimony related to the SEDC Flux Study is stricken 
and may not be submitted to the evidentiary record herein. 

V. DECLARATION 

I declare, under penalty of perjury of the laws of the State of California, that the foregoing 
is true and correct. 

Executed on February 1,2013, in Sacramento, California . 

. 
~-/'c.~ 

Richard C. Ratliff, Staff Counsel IV 
Pippin C. Brehler, Senior Staff Counsel 
Kerry Willis, Senior Staff Counsel 
California Energy Commission 
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[PROPOSED] ORDER ISSUING 
SUBPOENA DUCES TECUM 

and 
EXTENDING TIME FOR REBUTTAL TESTIMONY 

or, IN THE ALTERNATIVE, 
STRIKING TESTIMONY 

 
 
 

For the reasons stated in the Energy Commission Staff’s Motion for Subpoena Duces 
Tecum and Motion for Extension of Time for Rebuttal Testimony, or, in the alternative, 
Motion to Strike Testimony, filed herein February 1, 2013, the Hidden Hills Presiding 
Member hereby adopts this Order issuing an administrative subpoena duces tecum 
directing Brightource to produce Mr. Santolo and the requested information specified 
herein at the offices of the Energy Commission at 9:00 a.m. on February 11, 2013.   
 
Energy Commission Staff and all other parties are hereby granted four additional days 
to file any rebuttal testimony, restricted only to the information regarding the flux studies 
referenced herein, with such filings due February 15, 2013. 
 
If Brightsource does not produce Mr. Santolo or the information requested herein, all 
Brightsource testimony related to the SEDC Flux Study is stricken and may not be 
submitted to the evidentiary record herein. 
 
All other aspects of the Notice of Prehearing Conference and Evidentiary Hearing and 
Order, dated December 21, 2012, remain unchanged. 
 
 
 
 
 
Dated:             

KAREN DOUGLAS 
Commissioner and Presiding Member 
HHSEGS AFC Committee 

 
 
 
 

 
 



 

 
   BEFORE THE ENERGY RESOURCES CONSERVATION AND DEVELOPMENT              

COMMISSION OF THE STATE OF CALIFORNIA 
1516 NINTH STREET, SACRAMENTO, CA  95814 

                                   1-800-822-6228 – WWW.ENERGY.CA.GOV 
 
 
 APPLICATION FOR CERTIFICATION 
FOR THE HIDDEN HILLS SOLAR ELECTRIC 
GENERATING SYSTEM  

                 DOCKET NO. 11-AFC-02 
PROOF OF SERVICE 
(Revised 9/20/2012) 

 
 
APPLICANT 
BrightSource Energy 
Stephen Wiley 
1999 Harrison Street, Suite 2150 
Oakland, CA 94612-3500 
swiley@brightsourceenergy.com 
 
BrightSource Energy 
Bradley Brownlow 
Michelle L. Farley 
1999 Harrison Street, Suite 2150 
Oakland, CA 94612-3500 
bbrownlow@brightsourceenergy.com 
mfarley@brightsourceenergy.com  
 
BrightSource Energy 
Clay Jensen 
Gary Kazio 
410 South Rampart Blvd., Suite 390 
Las Vegas, NV 89145 
cjensen@brightsourceenergy.com 
gkazio@brightsourceenergy.com  
 
APPLICANTS’ CONSULTANTS 
Strachan Consulting, LLC 
Susan Strachan 
P.O. Box 1049 
Davis, CA 95617 
susan@strachanconsult.com  
 
CH2MHill 
John Carrier 
2485 Natomas Park Drive, Suite 600 
Sacramento, CA 95833-2987 
jcarrier@ch2m.com  
 
 
 
 
 

 
COUNSEL FOR APPLICANT 
Ellison, Schneider and Harris, LLP 
Chris Ellison 
Jeff Harris 
Samantha Pottenger 
2600 Capitol Avenue, Suite 400 
Sacramento, CA 95816-5905 
cte@eslawfirm.com 
jdh@eslawfirm.com 
sgp@eslawfirm.com 
 
INTERVENORS 
Jon William Zellhoefer 
P.O. Box 34 
Tecopa, CA 92389 
jon@zellhoefer.info 
 
Center for Biological Diversity 
Lisa T. Belenky, Sr. Attorney 
351 California Street, Ste. 600 
San Francisco, CA 94104 
e-mail service preferred 
lbelenky@biologicaldiversity.org  
 
Center for Biological Diversity 
Ileene Anderson, Public Lands 
Desert Director 
PMB 447 
8033 Sunset Boulevard 
Los Angeles, CA 90046 
e-mail service preferred 
ianderson@biologicaldiversity.org  
 
Old Spanish Trail Association 
Jack Prichett 
857 Nowita Place 
Venice, CA 90291 
jackprichett@ca.rr.com  
 
 

 
INTERVENORS (con’t.) 
Cindy R. MacDonald 
3605 Silver Sand Court 
N. Las Vegas, NV 89032 
e-mail service preferred 
sacredintent@centurylink.net  
 
INTERESTED AGENCIES 
California ISO 
e-recipient@caiso.com 
 
Great Basin Unified APCD 
Duane Ono 
Deputy Air Pollution Control Officer 
157 Short Street 
Bishop, CA 93514 
dono@gbuapcd.org 
 
County of Inyo 
Dana Crom 
Deputy County Counsel 
P.O. Box M 
Independence, CA 93526 
dcrom@inyocounty.us  
 
Nye County 
Lorinda A. Wichman, Chairman 
Board of County Supervisors 
P.O. Box 153 
Tonopah, NV 89049 
lawichman@gmail.com  
 
Nye County Water District 
L. Darrel Lacy 
Interim General Manager 
2101 E. Calvada Boulevard 
Suite 100 
Pahrump, NV 89048 
llacy@co.nye.nv.us 

*indicates change 

mailto:mfarley@brightsourceenergy.com
mailto:gkazio@brightsourceenergy.com
mailto:lbelenky@biologicaldiversity.org
mailto:ianderson@biologicaldiversity.org
mailto:jackprichett@ca.rr.com
mailto:sacredintent@centurylink.net
mailto:e-recipient@caiso.com
mailto:dcrom@inyocounty.us
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mailto:llacy@co.nye.nv.us
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INTERESTED AGENCIES (con’t.) 
National Park Service 
Michael L. Elliott 
Cultural Resources Specialist 
National Trails Intermountain 
Region 
P.O. Box 728 
Santa Fe, NM 87504-0728 
Michael_Elliott@nps.gov 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

ENERGY COMMISSION – 
DECISIONMAKERS 
KAREN DOUGLAS 
Commissioner and Presiding Member 
e-mail service preferred 
karen.douglas@energy.ca.gov  
 
CARLA PETERMAN 
Commissioner and Associate Member 
carla.peterman@energy.ca.gov  
 
Ken Celli 
Hearing Adviser 
ken.celli@energy.ca.gov  
 
Galen Lemei 
Advisor to Presiding Member 
e-mail service preferred 
galen.lemei@energy.ca.gov  
 
Jim Bartridge 
Advisor to Associate Member 
jim.bartridge@energy.ca.gov  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

ENERGY COMMISSION – 
STAFF 
Mike Monasmith 
Senior Project Manager 
mike.monasmith@energy.ca.gov  
 
Richard Ratliff 
Staff Counsel IV 
dick.ratliff@energy.ca.gov  
 
*Kerry Willis 
Staff Counsel 
kerry.willis@energy.ca.gov 
 
ENERGY COMMISSION – 
PUBLIC ADVISER 
Jennifer Jennings 
Public Adviser’s Office 
e-mail service preferred 
publicadviser@energy.state.ca.us 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

mailto:Michael_Elliott@nps.gov
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mailto:carla.peterman@energy.ca.gov
mailto:ken.celli@energy.ca.gov
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mailto:jim.bartridge@energy.ca.gov
mailto:mike.monasmith@energy.ca.gov
mailto:dick.ratliff@energy.ca.gov
mailto:Kerry.willis@energy.ca.gov
mailto:publicadviser@energy.state.ca.us
mailto:publicadviser@energy.state.ca.us
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DECLARATION OF SERVICE 
 
 

I, Pamela Fredieu, declare that on February 1, 2013, I served and filed copies of the attached Energy Commission 
Staff Motion for Subpoena Duces Tecum and Motion For Extension Of Time For Rebuttal Testimony or, In 
The Alternative, Motion To Strike Testimony, dated February 1, 2013. This document is accompanied by the 
most recent Proof of Service list, located on the web page for this project at: 
www.energy.ca.gov/sitingcases/hiddenhills/index.html. 
 
The document has been sent to the other parties in this proceeding (as shown on the Proof of Service list) and to the 
Commission’s Docket Unit or Chief Counsel, as appropriate, in the following manner:   
(Check all that Apply) 
For service to all other parties: 
     X     Served electronically to all e-mail addresses on the Proof of Service list; 
     X     Served by delivering on this date, either personally, or for mailing with the U.S. Postal Service with first-

class postage thereon fully prepaid, to the name and address of the person served, for mailing that same 
day in the ordinary course of business; that the envelope was sealed and placed for collection and mailing 
on that date to those addresses NOT marked “e-mail preferred.”   

AND 
For filing with the Docket Unit at the Energy Commission: 
      X    by sending an electronic copy to the e-mail address below (preferred method); OR 
          by depositing an original and 12 paper copies in the mail with the U.S. Postal Service with first class 

postage thereon fully prepaid, as follows: 
CALIFORNIA ENERGY COMMISSION – DOCKET UNIT 
Attn:  Docket No. 11-AFC-02 
1516 Ninth Street, MS-4 
Sacramento, CA 95814-5512 
docket@energy.ca.gov 

 
OR, if filing a Petition for Reconsideration of Decision or Order pursuant to Title 20, § 1720: 
          Served by delivering on this date one electronic copy by e-mail, and an original paper copy to the Chief 

Counsel at the following address, either personally, or for mailing with the U.S. Postal Service with first class 
postage thereon fully prepaid: 

California Energy Commission 
Michael J. Levy, Chief Counsel 
1516 Ninth Street MS-14 
Sacramento, CA  95814 
mchael.levy@energy.ca.gov 

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct, that I 
am employed in the county where this mailing occurred, and that I am over the age of 18 years and not a party to the 
proceeding. 
 
       /s/    

Pamela Fredieu 
Legal Secretary 

       

http://www.energy.ca.gov/sitingcases/hiddenhills/index.html
mailto:docket@energy.ca.gov
mailto:mchael.levy@energy.ca.gov
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