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Background

On August 2, 2012, Intervenor Sierra Club issued Data Requests, Set One, to Hydrogen
Energy California, LLC, the Applicant. Set one contained 97 data requests. On August
22, 2012, Applicant filed requests for extensions and objections to certain of the data
requests. On September 4, 2012, Applicant provided responses to the remaining data
requests and, on October 3, 2012, Applicant provided additional information responsive
to those data requests as to which it had requested additional time to respond.

On September 10, 2012, Sierra Club sent a letter to Applicant responding to Applicant’s
objections. As a result of subsequent negotiations between the parties, Applicant
agreed to provide responses to an additional 15 data requests.

Sierra Club’s motion, filed September 21, 2012, placed before us 8 of the contested
data requests. Applicant filed its opposition brief on October 8, 2012, and shortly
thereafter Sierra Club filed a reply brief in which it withdrew its motion as to 4 of the 8.
Thus, what remains for the Committee is to rule upon Sierra Club’s motion as to the
remaining 4 data requests.

The instant Motion comes before us prior to the presentation of any evidence. Nothing
in these rulings is intended to comment on the merits of the Application for Certification
(AFC) or the legal, factual and procedural issues involved in our review.

Sierra Club has also asked that, in connection with its motion, we conduct hearings
designed to establish the scope of alternatives analysis deemed necessary by the
Committee. We acknowledge the complexity of the Applicant’s project, which affects the
scope of alternatives examined, and we anticipate that the Commission staff
assessment will undertake a robust and comprehensive alternatives analysis. While we



believe it is premature at this time to provide direction on the scope of alternatives to be
analyzed, we reserve the right to provide such direction in the future.

Discussion of Contested Data Requests

Data Request No. 24

Data Request No. 24 reads as follows:

Please provide all Excel spreadsheets used to support the emission estimates in
the AFC, Appendices E and M, in the native electronic format and unprotected (i.e.
showing formulas), if necessary under confidential cover and/or password protected.

Applicant’s objection reads as follows:

Applicant objects to Data Request No. 24 on the basis that embedded within the
information requested is CBI (confidential business information) related to emission
rates provided by equipment vendors.

In its opposition brief, Applicant states that the information is the confidential business
information of its equipment vendor, Mitsubishi Heavy Industries (MHI). Applicant states
that both it and its engineering firm, Fluor, are bound by confidentiality provisions in their
agreements with MHI not to disclose the requested information.

Sierra Club points out that it has offered to enter into a nondisclosure agreement with
Applicant to keep the information confidential. Applicant claims, however, that the
above-referenced agreements with MHI prohibit the disclosure of the information “to
anyone under any circumstances, including under a protective order.”

Applicant has failed to demonstrate how MHI’s business interests could be adversely
affected by providing the information in confidence to Sierra Club. Nor can we imagine
any circumstances under which providing the information in confidence to Sierra Club
could be injurious to MHI. Sierra Club is not a competitor of MHI's nor is it in the
business of developing electrical generation facilities.

Finally, Sierra Club has provided the declaration of Julia May, a Senior Scientist and
Environmental Consultant with over 23 years of experience performing energy and
industrial air pollution engineering evaluations. According to the declaration, Ms. May
was provided with the Excel spreadsheets of emissions estimates for two proposed coal
gasification plants in Kentucky in 2010 under confidential cover.



Although it did not interpose a relevance objection in response to Data Request No, 24,
Applicant raises the issue of relevance in its opposition brief, stating simply that Sierra
Club does not need the information in order to evaluate the project’'s compliance with
LORS or to evaluate its environmental impacts. Sierra Club states that it needs the
information in order to verify Applicant’s emission calculations. It makes sense to us that
the underlying data and formulae would be useful to Sierra Club in undertaking such
verification.

Accordingly, we grant Sierra Club’s motion to compel with respect to data request no.
24. The parties are directed promptly to enter into an appropriate nondisclosure
agreement, drafted by Applicant, prior to the provision of the requested information.

Data Requests Nos. 47(b), 48 and 49

These 3 data requests ask Applicant to address the use of alternative fuels, specifically
natural gas and biomass or biomass blends with solid fossil feedstocks. Applicant
objects because the data requests seek analysis rather than information.

Section 1716(b) of our regulations describes the permissible scope of a data request
submitted to the applicant: information reasonably available to the applicant which is
relevant or reasonably necessary to make a decision on the application.

Sierra Club appears to acknowledge that these data requests seek information that is
not currently possessed by or reasonably available to the applicant, stating that the data
requests do not ask the applicant to perform “time-consuming research and analysis,”
but rather that they merely request a “discussion of what needs to change in the facility
if alternative fuels were used and why it needs to change.” In our view, in order for
applicant to “discuss” what would need to change and why, it would need to perform
significant research and analysis.

It is well-settled that a party may not require the applicant to perform analysis in
response to a data request. “Information,” as that term is used in section 1716, refers to
material that already exists and is possessed by or reasonably available to the
applicant. Here, while the air quality and other impacts of the proposed project are at
issue and the requested analysis may be relevant, Sierra Club is asking that applicant
develop information for Sierra Club. This request exceeds the permissible scope of a
data request.

Accordingly, we deny Sierra Club’s motion with respect to data requests 47(b), 48 and
49.

By ruling in favor of applicant with respect to Sierra Club’s motion to compel responses
to these 3 data requests, we do not opine as to whether or not the alternative
technologies suggested by Sierra Club should be analyzed in the staff assessment. As
indicated above, we do not express an opinion about the scope of alternatives at this
time, although we reserve the right to do so in the future. Also, if Sierra Club still has
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concerns after the staff assessment is complete that fuels and technologies meriting
consideration as project alternatives have not been sufficiently analyzed, it will of course
be free to independently offer testimony on those options during evidentiary hearings.

Dated: November 2, 2012, at Sacramento, California.
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