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Hidden Hills Solar Electric Generating System (HHSEGS)
(11-AFC-2)
PSA Comments, Set 2

Listed below are the Applicant’s comments (Set 2) on the Preliminary Staff Assessment (PSA) for the
Hidden Hills Solar Electric Generating System (HHSEGS) project. For ease of reference the comments
have been placed in alphabetical order of topics and sequentially numbered within each topic.

GENERAL DOCUMENT COMMENTS

1. The transmission interconnection description included in numerous sections of the PSA
needs to be modified to reflect recent changes proposed by the Valley Electric Association
(VEA). The Applicant suggests the description be revised to read as follows:

“The HHSEGS will interconnect to the Valley Electric Association (VEA) system.!
The interconnection would require an approximately 10-mile-long generation tie-
line (gen-tie line) from the HHSEGS to the proposed Crazy Eyes Tap Substation,?2
where the project would interconnect to the VEA electric grid. The gent-tie line
would originate at the HHSEGS’s onsite switchyard, cross the state line, avoiding
the mesquite vegetation to the south, and continue east for approximately 1.5
miles until reaching Tecopa Road. At Tecopa Road, the route would head
northeast paralleling Tecopa Road until it reaches the Crazy Eyes Tap Substation,
which would be located immediately east of the Tecopa Road/SR 160 intersection.
The Crazy Eyes Tap Substation would interconnect to the existing VEA Pahrump-
Bob Tap 230-kV line.”

2. The following is the current description of the proposed Kern River Gas Transmission
Company (KRGT) gas line. Please use this description throughout the document when
describing the gas line.

A 12-inch-diameter natural gas pipeline would be required for the HHSEGS project. Kern
River Gas Transmission Company (KRGT) proposes to construct the pipeline from the
HHSEGS meter station, to be located in the HHSEGS Common Area, extending 32.4 miles to
KRGT’s existing mainline system just north of Goodsprings in Clark County, Nevada.

The HHSEGS meter station, including the pig receiver facilities, would be approximately 300
by 300 feet and would be surrounded by a 6-foot-tall chain-link fence with a three strands of
barbed wire (approximately 7 feet high total). The meter station would be shaded by a
canopy to cover the meter runs and associated instrumentation and valving. A data
acquisition and control (DAC) building would be located within the meter station. Data
acquisition, control, uninterrupted power supply (UPS), and communication equipment
would be installed inside the DAC building. Yard lights will be installed on the DAC building
and meter building exterior. In addition, the light fixtures would be shielded or hooded and
directed downward.

Tin January 2013, VEA will become a participating transmission owner (PTO) and will turn operational control of its facilities
over to the California Independent System Operator (CAISO).

2 |n the HHSEGS Application for Certification, this substation was referred to as the Tap Substation.
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Hidden Hills Solar Electric Generating System (HHSEGS)
(11-AFC-2)
PSA Comments, Set 3

The acreage of the project size and project impacts is not correct throughout the PSA. A
breakdown of the project components is provided in the following table. In several sections,
it states that project is a 3,277-acre site. This is not accurate since that figure includes the
180-acre laydown area, which is temporary. Solar Plant 1 is 1,483 acres, Solar Plant 2 is
1,510 acres, and the common area is 103 acres. Therefore, the area of long-term impact for
the project site (minus the temporary construction laydown area) is 3,096 acres. In places
that discuss the disturbed area, it should include areas of temporary disturbance and should
credit the dirt roads and previous disturbed areas. Thus, the total disturbed area due to
construction will be 3,199 acres. The correct numbers are shown in the following table.

Breakdown of Disturbed Area in Acres and by Impact Category

Distance Temporary Long-term
Facility (miles) Impacts Impacts TOTAL

Solar Plant 1 1,483.1 1,483.1
Solar Plant 2 1,510.1 1,510.1
Subtotal Solar Plants 2,993.2
Common Area

Administration/Warehouse 4.8 4.8

Substation 3.0 3.0

Gas Metering Station 0.7 0.7

Remaining Construction Area 94.5 94.5
Temporary Construction Laydown Area 180.1 180.1
TOTAL PROJECT AREA 180.1 3,096.2 3,276.3
Credit for Existing Dirt Roads Onsite® 18.7 (61.0)
Credit for Orchard and Disturbed Areas Onsite (16.0)
NET DISTURBED AREA 3,199.3

@ Based on geographic information system (GIS) data from aerial photos

4. Throughout the document, there are different references regarding the distance of the

HHSEGS site from Pahrump, Nevada. The project site is 18 miles southeast of Pahrump (by
road). If the 8 miles is the straight-line distance, then that should be clarified in the
description.

5. Conditions requiring a third-party review need to incorporate a 2-week limit for review and
comment on the required documents.

6. Inthe Verification language where the submittal timing is specified, please add the words,
“or such time as agreed upon by the project owner and the CPM.”

7. The road to the project site is Tecopa Road. To avoid confusion with the Old Spanish Trail,
Tecopa Road should be used rather than Old Spanish Trail Highway or Old Spanish Trail
Road.

8. References to “Applicant” in the Conditions of Certification need to be changed to “Project

Owner.”
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10.

Hidden Hills Solar Electric Generating System (HHSEGS)
(11-AFC-2)
PSA Comments, Set 3

References to documents submitted by the Applicant need to reflect the correct name of
the Applicant (Hidden Hills Solar I, LLC, and Hidden Hills Solar II, LLC), not BrightSource
Energy.

Throughout the PSA, the mesquite vegetation to the east of the project site is referred to as
“mesquite bosque.” As discussed during the HHSEGS Biology Workshop on July 2, that is not
a correct reference since the area is not a bosque. The Applicant recommends instead it be
referred to as a “mesquite thicket.”

SPECIFIC COMMENTS BY TOPIC AREA

AIR

QUALITY

General Comments

1.
2.

Page 4.1-1, Introduction: We prefer to have a standard introduction used for all sections.

Page 4.1-13, 5 paragraph: Paragraph needs updating; see General Comment 2 about the
gas line description.

Naming convention should be consistent and as follows:

HHSEGS SolarPewer-Plant 1, and HHSEGS SolarRewerPlant 2

Specific Comments

4.

Page 4.1-2, 3" full paragraph, 2" sentence: Lead is not analyzed in the Public Health section.
No lead emissions are expected from the natural gas-fired boilers. Revise the sentence as
follows:

ToxickeadHsnotanalyzed-asa-criteria-potutantbutleadand-othertoxic air pollutant

emissions impacts are analyzed in the Public Health section of this PSA.

Page 4.1-4, Air Quality, Table 1, LORS Assembly Bill 32: Global Warming: The last part of this
LORS description should be revised, as follows:

Assembly Bill 32: Global Reduce emissions of GHGs; operator must purchase and

Warming Solutions Act of 2006 | surrender GHG allowances, as required.
and related ether GHG

reduction regulations
measures
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Hidden Hills Solar Electric Generating System (HHSEGS)
(11-AFC-2)
PSA Comments, Set 3

6. Page 4.1-4, Air Quality, Table 1, LORS, GBUAPCD, Local Rule 220: Project is not subject to
Local Rule 220 as it is not a major source of hazardous air pollutants (HAPs). Delete the
reference to “220” from the list of rules.

7. Page 4.1-4, Air Quality, Table 1, LORS, GBUAPCD, Rule 400-402: These rules apply during
plant operation as well as during plant construction. Revise the LORS description for these
rules as follows:

Limits the visible, nuisance, and fugitive dust emissions and would be applicable to the
construction and operation phases of the project.

8. Pages 4.1-8 and 4.1-9, Table 4, PM, s entry and footnote c: The g8t percentile values are
available at: http://www.epa.gov/airdata/ad_rep_mon.htm. Values shown in Table 4 are
first max, but should be the third highest values (as noted in footnote c below). Please revise
the particulate matter less than 2.5 micrometers in aerodynamic diameter (PM,s) entry in
Table 4 as follows:

PM,s" | Jean,NV | 24 hours | pg/m’ | 1149 | 1379 | 13.813 | 13.011 | 13510 @ 35

9. Page 4.1-11, Table 5, PM2.5 — 24 hours: The concentration 13.8 is the maximum; the
standard is in the form of the 98th percentile, so 13 should be used. Please revise the PM2.5
entry in Table 5 as follows:

PMys 24-hour 13.813 35 3937%

10. Page 4.1-12, 3rd paragraph: Because the modeling analysis is based on the staff
recommended background concentrations, Paragraph 3 should be revised as follows:

In accordance with applicable EPA modeling protocols, theFhe pollutant modeling analysis

11. Page 4.1-13, 2" paragraph, last sentence: Delete the last sentence because the nighttime
preservation boilers are being permitted as part of the final design.

12. Page 4.1-14, 4™ paragraph: Revise the paragraph as follows:
Process wastewater would be treated onsite. andreeyecled-foruse-at-each-ofthetwo-plants;

and Domestic wastewater would be disposed of in a septic tank and an onsite leach field.
Therefore, no industrial wastewater or sewer pipeline would be constructed.

13. Page 4.1-14, 5t paragraph, 4™ sentence: The use of on-road engines for mirror washing was
discussed in DR Set 2, Boiler Optimization Plan and Design Change (filed April 2, 2012), on
Page 5. Thus, revise this sentence to include “on-road” as follows:
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Hidden Hills Solar Electric Generating System (HHSEGS)
(11-AFC-2)
PSA Comments, Set 3

Additionally, the applicant has proposed that the facility would have engines for the mirror
washing equipment that will be EPA-certified, non-road or on-road engines to power mirror-
washing trailers and dedicated pickup trucks for personnel transport within the plants.

14. Page 4.1-15, 2" paragraph, 1% sentence: Delete the first sentence of this paragraph (about
noise) because it is irrelevant to air quality.

15. Page 4.1-16, 1* paragraph: Emission estimates should be conservative due to the site
activity. To address this, the first paragraph following Table 7 should be revised as follows:

These emission estimates appear reasonable in terms of the onsite equipment and offsite
vehlcle use and the offsite vehicle fugltlve dust emissions. However, stafft—he—ensﬁe—f—ug%we

MeteFmg—wcrpaved—Feadrs-)étaﬁ recommends addltlonal mltlgatlon measures, speC|f|caIIy the
use of CEC-approved soil binders on unpaved roads and other inactive disturbed surfaces

during construction, to ensurese-thatthe-applicant's-fugitive dust emissions estimate-and
associated impacts comply with the applicable standards-analysis-will-be-reasenableforthis
project.

16. Page 4.1-16, Project Operation, 2™ paragraph, 2" and 3" bullets: Please correct the text as
follows:

One auxiliary boiler (249 MMBtu) would provide steam prior to sunrise to expedite the
process of bringing the solar plants online. During cloudy days or in case of an emergency
shutdown, this boiler would also keep the solar generating system hot to facilitate plant
restart. The boiler would have a nominal steam production rate of 174,000 Ib/hr at 770°F
and 6557508-psia.

One night preservation boiler would provide steam to the steam turbine generator (STG)
and boiler feedwater pump and systems overnight and during other shutdown periods
when steam is not available from the solar receiver steam generator (SRSG). The night
preservation boiler would have a nominal steam production rate of 10,000 Ib/hr at 680°F
and 145 psia.

17. Page 4.1-17, 4" bullet under Project Operation: Please clarify the text as follows:

Each auxiliary boiler would have a maximum of no more than 1,208 equivalent full-load
hours of use per year and each nighttime preservation boiler would have a maximum of
5,003 equivalent full-load hours of use per year;

18. Page 4.1-17, Part A, Maximum Hourly Emissions, 2" bullet: Maximum hourly emissions
reflect operation of all engines—this change was made in the boiler optimization filing (April
2, 2012). Please revise the text as follows:

All diesel engines Ore-emergency-generatorengine operates ata-time-and for one-half hour

of duration for testing purposes.

19. Page 4.1-17, Part B, Maximum Daily Emissions, 1* bullet: According to Table 5.1B-9R, 5 full
load hours PLUS 7.5 startup hours are specified. Revise text as follows:

JULY 23,2012 5
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21.

22.

23.

24.

25.

Hidden Hills Solar Electric Generating System (HHSEGS)
(11-AFC-2)
PSA Comments, Set 3

The auxiliary boilers weuld-nret-operate-fermere-than up to 5 heursefequivalent full load
hours and enly-up to a total of 7.5 hours per day at low loads, including startup-teads.

Page 4.1-17, Part B, 2" bullet: The following revisions reflect data as summarized in Table
5.1B-9R. Please revise text as follows:

The nighttime preservation boilers will ret operate fermere-tharnup to 12 equivalent full-
load32 hours per day during summer months and re-mere-thanup to 16 equivalent full-load
hours per day during winter months, with an additional hour of low-load operation during
startup each day.

Page 4.1-17, Part C, Maximum Annual Emissions ,1* and 2" bullets: The following revisions
reflect data as summarized in Table 5.1B-12R. Please revise text as follows:

Each auxiliary boiler was modeled assuming4,2681,100 full-load hours and 865 startup
hours of-use-operation per year.

Each nighttime preservation boiler was modeled assuming 4,780 full-load hours and
345 startup hours of operation assumesa-maximum-of5,003-fulHead-hours-efuse-per year.

Page 4.1-18, 2" paragraph: Emission estimates should be conservative due to the site
activity. To address this, please delete the 2" paragraph.

Page 4.1-21, 2" paragraph, 1% sentence: AERMOD version was updated for April 2012
submittal (refer to §5.1.4.5.2, p. 5.1-51). The updated version is: AERMOD version
1106591135.

Page 4.1-21, 5 paragraph: Please delete “Plume Volume Molar Ratio Method (PVMRM),”
and replace it with “Ozone Limiting Method (OLM).”

Page 4.1-22, Table 9, PM, s entry and source: Because 13.8 is the maximum monitored
concentration (2008), the 98" percentile value of 13 micrograms per cubic meter (pg/m°)
should be used here according to Table 5.1F-8, footnote c. Revise numerical entries to
indicate the correct concentration per the footnote.

PM, s 24-hour® | 5.1 13.813 1718 35 4946%

Source should be: HHSEGS Data Response Set 1A, Table DR8-4, 2011.

26.

27.

Page 4.1-23, Construction Impacts Mitigation, 1* sentence: These measures are not worded
as “proposed” by the Applicant in the AFC. Instead, text should be revised to indicate that
the “staff proposes” these measures as follows.

To mitigate the impacts due to construction of the facility, staff proposesthe-applicant-has
proposed-te-use-the following mitigation measures:

Page 4.1-23, Construction Impacts Mitigation, Items A, B, and C: We propose the following
changes:

All unpaved roads and disturbed areas in the project and for the portion of the linear
construction sites located in California will be watered until sufficiently wet to ensure that
no visible dust plumes leave the project site.
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Hidden Hills Solar Electric Generating System (HHSEGS)
(11-AFC-2)
PSA Comments, Set 3

Vehicle speeds will be limited to 10 miles per hour within the construction site on unpaved
non-stabilized roads.

All construction equipment vehicle tires will be washed or cleaned free of dirt prior to

entering-or leaving the project sitepaved-roadways.

28. Page 4.1-23, Construction Impacts Mitigation, Items L and N: Applicant did not propose
these items. Also, “top service shape” (in Iltem N) is ambiguous, and unenforceable as a
practical matter; thus, delete Item N. Revise Item L as follows:

L. Construction equipment will be shut down when not in use in order to avoid excessive
idling emissions.

29. Page 4.1-24, 1" paragraph, last sentence: Because soil stabilizers must be approved by the
CPM, insert text “CPM-approved” after the word “use” (before “polymer based”).

30. Page 4.1-24, 2" paragraph: Revise as follows:

The construction of the project would cause particulate matter emissions that would add to
existing violations of the state’s ambient PMy, air quality standards. Therefore, if
unmitigated, the project’s construction PM;, emission impacts would be €EQA-significant.
However, staff believes that the implementation of proposed specific mitigation measures
during construction of the facility as identified in the conditions of certification would
mitigate these short-term €EEQA-impacts of PMy, emissions to a level of less than significant.

31. Page 4.1-25, Chemically Reactive Pollutant Impacts, Table 10, Entry — PM, s at 24 hours: This
is the maximum monitored value for 2008; the 98" percentile value should be used (also see
comments on AQ Table 4). Numbers should be revised as follows:

PM, s 24-hr® 1.1 13.813 1514 35 3640%

32. Page 4.1-26, PM, s Impacts, 1° paragraph, 1* sentence and 2" paragraph, last sentence:
Because some of the PM, s is directly emitted (see AQ Table 8), please revise the 1% sentence
as follows:

AH While some PM, s is directly emitted, some PM, sis assumed to be formed from
precursor emissions and is considered secondary particulate matter.

Please revise the last sentence of the second paragraph as follows: Therefore, se-the small
amount of operating NOx and SOx emissions that-weuld-be generated by this project would
have a low reduced potential to create secondary particulate.

33. Page 4.1-28, Emergency Backup Engines and Fire Water Pump Engines: Please correct
“break horsepower” to “brake horsepower.”

34. Page 4.1-28, Maintenance Vehicles, entire paragraph: The statement that the applicant has
not proposed any specific emission controls for the maintenance vehicles is not correct. The
mirror washing machines (MWMs) and other maintenance vehicles selected will be either
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Hidden Hills Solar Electric Generating System (HHSEGS)
(11-AFC-2)
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new on-road vehicles or certified non-road vehicles and will meet current standards just as
the stationary engines do. Therefore, this paragraph should be revised as follows:

The applicant has aet-proposed to use new on-road or certified off-road vehicles and

enginesany-specific-emissioncontrels-for-mirror washing and other maintenance activities

to minimize emissions for this emission source.

35. Page 4.1-28, Delivery and Employee Vehicles, entire paragraph: please revise the paragraph
as follows:

The applicant_has no control over privately owned vehicles and therefore has not proposed
any specific emission controls for this emission source.

36. Page 4.1-29, 1%, 2™ and 3" bullets: The project will use vehicles meeting the most current
applicable standards. Off-road vehicles do not have a “model year.” Thus, the 1* bullet
should be deleted. The second and third bullets should be revised as follows:

Limit vehicle speeds within the facility to no more than ten miles per hour on unpaved areas
that have not undergone soil stabilization, and up to 25 miles per hour, or greater with CPM
approval, on stabilized unpaved roads as long as no visible dust plumes are observed, to
address fugitive PM emissions from the site;

Apply and maintain water or othera-non-toxic soil binder® to the onsite unpaved roads to
create a durable stabilized surface;

37. Page 4.1-29, 1% paragraph after bullet list, 2™ sentence, 2" part: Staff’s proposed AQ-SC9 is
redundant with District permit conditions AQ-20, AQ-21, and AQ-22. Suggest replacing this
condition with a condition requiring the submittal of Quarterly Operation Reports. Text
should be revised as follows:

... changes to the air quallty permits and AQ-SC9 to reqwre submlttal of Quarterly Operatlon

38. Pages 4.1-33 and 34, 5 paragraph: The “desert southwest of the United States” is too large
a geographic scope for an appropriate Cumulative Impacts Analysis. Cumulative impacts are
the COMBINED effects of the project with reasonably foreseeable future projects. To
“combine” the effects, impacts would need to be in the same air basin. Please revise the
text as follows:

No additional cumulative air quality impact modeling analysis was performed, and while

adverse-cumulative-impacts-wouldlikely-eceur no CEQA significant cumulative air quality

impacts are expected after implementation of staff’'s recommended project mitigation

3 The soil stabilizer product used will require prior approval by the Energy Commission.
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40.

41.

42.

43.

44,

Hidden Hills Solar Electric Generating System (HHSEGS)
(11-AFC-2)
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ozone-ahd-particulate-matterand-haze. Staff recommends Conditions of Certification AQ-
SC1 and AQ-SC-7 as best practices for the construction and operation of the HHSEGS desert
solar project.which-may j o i

Page 4.1-34 and 35, Compliance with LORS — Local, 1** paragraph, 2" sentence: Best
Available Control Technology (BACT) is not required, as indicated in the discussion under
“Regulation Il—New Source Review”. Please revise the text as follows:

The emitting equipment will be well controlled; however, Best Available Control Technology

(BACT)weutd-beimplemented,-and emission reduction credits (ERCs) are not required te
offset-theproject's-emissions-by District rules and regulations based on the permitted

stationary source emission levels for this project.

Page 4.1-36, Rule 403 — Breakdown: The text for this rule should be revised as follows:

ceovarAer dedstafeenditiensAS are-A0 A e-Distr ondition-AQ-8-sets forth
procedures that must be followed in the event of an unforeseeable failure or breakdown of
air pollution control equipment.; Tthe facility is expected to comply with this rule.

Page 4.1-37, Conclusion, 3" pullet: The Applicant disagrees. The engines are required to
meet applicable emissions limits by state and federal regulations and by Conditions AQ-20,
AQ-21, and AQ-22. Therefore, AQ-SC9 is not needed. Please delete this bullet.

Page 4.1-38, Findings of Fact #5, 2" sentence: Please revise the second sentence as follows:

However, the required mitigation set forth in conditions AQ-SC1 through AQ-SC7 will reduce
the project’s impacts to a level that is less than significant-

Page 4.1-38, Findings of Fact #6: Please revise the text as follows:

The Great Basin Unified Air Pollution Control District has issued witHssue a Preliminary
Determination of Compliance (PDOC) finding that HHSEGS would comply with all applicable
district rules and regulations for project operation. The A-draft-efthe district’s proposed ATC
conditions are included herein as Conditions of Certification AQ-1 through AQ-33 for each of
the Two Hidden Hills Power Plants and AQ-1, AQ-3 though AQ-8, and AQ-34 through AQ-44
for the common area.

Page 4.14-38, Finding of Fact #7: Please revise the text as follows:
The analysis-contains-an-adeguateanalysisof the project'scontributionsto-cumulative air

quality impacts analysis demonstrates that the project will not result in a significant
cumulative impact-

Conditions of Certification

45.

The Applicant requests that changes be made to the following conditions of certification:

AQ-SC1 Air Quality Construction Mitigation Manager (AQCMM): The project owner shall
designate and retain an on-site AQCMM who shall be responsible for directing and
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documenting compliance with Conditions of Certification AQ-SC3, AQ-SC4 and AQ-
SC5 for the entire-project site and the portions of the linear facility constructed in
California-eenstruction. The on-site AQCMM may delegate responsibilities to one or
more AQCMM Delegates. The AQCMM and AQCMM Delegates shall have full access
to all areas of construction on the project site and linear facilities located in
California, and shall have the authority to stop any or all construction activities as
warranted by applicable construction mitigation conditions. The AQCMM and
AQCMM Delegates may have other responsibilities in addition to those described in
this condition. The AQCMM shall not be terminated-without written consent of the
Compliance Project Manager (CPM).

Verification: At least 60 days prior to the start of ground disturbance, the project owner
shall submit to the CPM for approval, the name, resume, qualifications, and contact
information for the on-site AQCMM and all AQCMM Delegates.

AQ-SC2 Air Quality Construction Mitigation Plan (AQCMP): The project owner shall provide
an AQCMP, for approval, which details the steps that will be taken and the reporting
requirements necessary to ensure compliance with Conditions of Certification AQ-
SC3, AQ-SC4, and AQ-SC5.

Verification: At least 60 days prior to the start of any ground disturbance, the project
owner shall submit the AQCMP to the CPM for approval. The AQCMP shall include
effectiveness and environmental data for the proposed soil stabilizer. The CPM will notify
the project owner of any necessary modifications to the plan within 1538 days from the
date of receipt.

AQ-SC3 Construction Fugitive Dust Control: The AQCMM shall submit documentation to the
CPM in each Monthly Compliance Report that demonstrates compliance with the
following mitigation measures for the purposes of preventing all fugitive dust
plumes from leaving the project boundary. Any deviation from the following
mitigation measures shall require prior CPM notification and approval.

A. The main access roads through the facility to the power block areas will be
paved prior to initiating construction in the main power block area, and delivery
areas for operations materials (chemicals, replacement parts, etc.) will be paved
prior to taking initial deliveries.

B. All unpaved construction roads and unpaved operational site roads, as they are
being constructed, shall be stabilized with a non-toxic soil stabilizer, water, or
other soil weighting agent that can be determined to be at leastbeth-as efficient
ermore-efficientfor fugitive dust control as ARB-approved soil stabilizers, and
shall not increase any other environmental impacts including loss of vegetation.
All other disturbed areas in the project and linear construction sites located in
California shall be watered as frequently as necessary during grading and
stabilized with a non-toxic soil stabilizer or soil weighting agent to comply with
the dust mitigation objectives of Condition of Certification AQ-SC4. The

JULY 23,2012 10



JULY 23, 2012

Hidden Hills Solar Electric Generating System (HHSEGS)

(11-AFC-2)
PSA Comments, Set 3

frequency of watering can be reduced or eliminated during periods of
precipitation.

Unless approved by the CPM, Nno vehicle shall exceed 10 miles per hour on
unpaved areas within the construction site, with the exception that vehicles
may travel up to 25 miles per hour on stabilized unpaved roads as long as such
speeds do not create visible dust emissions.

Visible speed limit signs shall be posted at the construction site entrances and at

a-inrimum-of-enepermile along traveled routes.

All construction equipment vehicle tires shall be inspected and washed as
necessary to be cleaned free of dirt prior to entering offsite paved roadways.

Gravel ramps of at least 20 feet in length must be provided at the tire
washing/cleaning station.

All unpaved exits from the construction site shall be graveled or treated to
prevent track-out to public roadways.

All construction vehicles shall enter the construction site through the treated
entrance roadways, unless an alternative route has been submitted to and
approved by the CPM.

Construction areas adjacent to any paved roadway shall be provided with
sandbags or other equivalently effective measures to prevent run-off to
roadways, or other similar run-off control measures as specified in the Storm
Water Pollution Prevention Plan (SWPPP), only when such SWPPP measures are
necessary so that this condition does not conflict with the requirements of the
SWPPP.

All paved roads within the construction site shall be swept at least twice daily
(or less during periods of precipitation) on days when construction activity
occurs to prevent the accumulation of dirt and debris.

At least the first 500 feet of any paved public roadway exiting the construction
site or exiting other unpaved roads en route from the construction site or
construction staging areas shall be swept at least twice daily (or less during
periods of precipitation) on days when construction activity occurs or on any
other day when dirt or runoff resulting from the construction site activities is
visible on the public paved roadways.

All soil storage piles and disturbed areas that remain inactive for longer than 10
days shall be covered, or shall be treated with water or appropriate dust
suppressant compounds.

. All vehicles used to transport solid bulk material on public roadways and that

have potential to cause visible emissions shall be provided with a cover, or the
materials shall be sufficiently wetted and loaded onto the trucks in a manner to
provide at least one foot of freeboard.
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N. Wind erosion control techniques (such as windbreaks, water, chemical dust
suppressants, and/or vegetation) shall be used on all construction areas that
may be disturbed. Any windbreaks installed to comply with this condition shall
remain in place until the soil is stabilized or permanently covered with
vegetation.

Verification: The AQCMM shall provide the CPM a Monthly Compliance Report
(COMPLIANCE-6) to include:

A. asummary of all actions taken to maintain compliance with this condition;

B. copies of any complaints filed with the district and subsequently provided to the project
owner in relation to project construction; and

C. anyother documentation reasonably deemed documentation deemed necessary by the
CPM; and AQCMM to verify compliance with this condition. Such information may be
provided via electronic format or disk at the project owner’s discretion. Any deviation
from these requirements shall require prior CPM notification and approval.

AQ-SC4 Dust Plume Response Requirement: The AQCMM or an AQCMM Delegate shall
monitor all construction activities for visible dust plumes. Observations of visible
dust plumes that have the potential to be transported (A) off the project site and
within 400 feet upwind of any regularly occupied structures not owned by the
project owner or (B) 200 feet beyond the centerline of the construction of linear
facilities indicate that existing mitigation measures are not resulting in effective
mitigation. The AQCMP shall include a section detailing how the augmented
additienal-mitigation measures will be accomplished within the time limits specified
in steps 1 through 3, below. The AQCMM or Delegate shall implement the following
procedures for augmented additional-mitigation measures in the event that such
visible dust plumes are observed:

Verification: The AQCMP shall include a section detailing how the augmented additional
mitigation measures will be accomplished within the time limits specified_ in Steps 1 through
3, below.- The AQCMM or Delegate shall implement the following procedures for
augmented adéditienal-mitigation measures in the event that such visible dust plumes are
observed:

Step 1: The AQCMM or Delegate shall direct more intensive application of the existing
mitigation methods within 15 minutes of making such a determination.

Step 2: The AQCMM or Delegate shall direct implementation of additional-methods of dust
suppression if Step 1, specified above, fails to result in adequate mitigation within
30 minutes of the original determination.

Step 3: The AQCMM or Delegate shall direct a temporary shutdown of the activity causing
the emissions if Step 2, specified above, fails to result in effective mitigation within
one hour of the original determination. The activity shall not restart until the
AQCMM or Delegate is satisfied that appropriate additional mitigation or other site
conditions have changed so that visual dust plumes will not result upon restarting
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the shutdown source. The owner/operator may appeal to the CPM any directive
from the AQCMM or Delegate to shut down an activity, if the shutdown shall go into
effect within one hour of the original determination, unless overruled by the CPM
before that time.

VMerification——The AQCMM shall provide the CPM a Monthly Compliance Report
(COMPLIANCE-6) to include:

A. asummary of all actions taken to maintain compliance with this condition;

B. copies of any complaints filed with the District and provided to the project owner in
relation to project construction; and

C. any other documentation reasonably deemed necessary by the CPM and AQCMM to
verify compliance with this condition. Such information may be provided via electronic
format or disk at the project owner’s discretion.

Please make the following changes to AQ-SC5. Please add the standard idling condition— it
is referred to in the discussions of GHG impacts and appears to have been inadvertently
omitted. See Part J of AQ-SC5. We have added it as “j” below.

AQ-SC5 Diesel-Fueled Engine Control: The AQCMM shall submit to the CPM, in the Monthly
Compliance Report, a table that demonstrates compliance with the AQCMP
mitigation measures for purposes of controlling diesel construction-related
combustion emissions. Any deviation from the AQCMP mitigation measures
requires prior CPM notification and approval.

Verification:  All off-road diesel construction equipment with a rating of 50 hp or greater
used in the construction of this facility shal-be-powered-by-the-cleanest-engines
avaitlablethatalse shall comply with the California Air Resources Board’s (ARB’s) Regulation
for In-Use Off-Road Diesel Fleets (California Code of Federal Regulations Title 13, Article 4.8,
Chapter 9, Section 2449 et.seq.) and shall be included in the Air Quality Construction
Mitigation Plan (AQCMP) required by AQ-SC2. The AQCMP measures shall include the
following, with the lowest-emitting engine chosen in each case, as available:

a. All off-road vehicles with compression ignition engines shall comply with the California
Air Resources Board’s (ARB’s) Regulation for In-Use Off-Road Diesel Fleets.

b. To meet the highest level of emissions reduction available for the engine family of the
equipment, each piece of diesel-powered equipment shall be powered by a Tier 4
engine (without add-on controls) or Tier 4i engine (without add-on controls), or a Tier 3
engine with a post-combustion retrofit device verified for use on the particular engine
powering the device by the ARB or the US EPA. For PM, the retrofit device shall be a
particulate filter if verified, or a flow-through filter, or at least an oxidation catalyst. For
NOx, the device shall meet the latest Mark level verified to be available (as of January
2012, none meet this NOx requirement).

c. Fordiesel powered equipment where the requirements of Part “b” cannot be met, the
equipment shall be equipped with a Tier 3 engine without retrofit control devices or
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with a Tier 2 or lower Tier engine using retrofit controls verified by ARB or US EPA as the
best available control device to reduce exhaust emissions of PM and nitrogen oxides
(NOx) unless certified by engine manufacturers or the on-site AQCMM that the use of
such devices is not practical for specific engine types. For purposes of this condition, the
use of such devices can be considered “not practical” for the following, as well as other,
reasons:

1. There is no available retrofit control device that has been verified by either the
California Air Resources Board or U.S. Environmental Protection Agency to control
the engine in question and the highest level of available control using retrofit or Tier
1 engines is being used for the engine in question; or

2. The use of the retrofit device would unduly restrict the vision of the operator such
that the vehicle would be unsafe to operate because the device would impair the
operator’s vision to the front, sides, or rear of the vehicle, or

3. The construction equipment is intended to be on site for 10 work days or less.

The CPM may grant relief from a requirement in Part “b” or “c” if the AQCMM can
demonstrate a good faith effort to comply with the requirement and that compliance is
not practical.

The use of a retrofit control device may be terminated immediately, provided that: (1)
the CPM is informed within 10 working days following such efthe-termination; (2) ard-a
replacement for the construction equipment item in question, which meets-meeting the
level of control required, occurs within 10 work days following suchef termination of the
use (if the equipment would be needed to continue working at this site for more than
15 work days after the use of the retrofit control device is terminated); and (3)-f one of
the following conditions exists:

1. The use of the retrofit control device is excessively reducing the normal availability
of the construction equipment due to increased down time for maintenance, and/or
reduced power output due to an excessive increase in exhaust back pressure.

2. The retrofit control device is causing or is reasonably expected to cause engine
damage.

3. The retrofit control device is causing or is reasonably expected to cause a
substantial risk to workers or the public.

4. Any other seriously detrimental cause which has the approval of the CPM prior to
implementation of the termination, which approval shall not be unreasonably
withheld.

All equipment with engines meeting the requirements above shall be properly
maintained and the engines tuned to the engine manufacturer’s specifications. Each

Construction equipment will employ electric motors when feasible.
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h. If the requirements detailed above cannot be met, the AQCMM shall certify that a good
faith effort was made to meet these requirements and this determination must be
approved by the CPM, which approval shall not be unreasonably withheld.

i. All off-road diesel-fueled engines used in the construction of the facility shall have
clearly visible tags issued by the on-site AQCMM showing that the engine meets the
conditions set forth herein.

j.  All diesel heavy construction equipment shall not idle for more than 5 minutes. Vehicles
that need to idle as part of their normal operation (such as concrete trucks) are
exempted from this requirement.

Verifieationi——The AQCMM shall include in the MCR the following_information to
demonstrate control of diesel construction-related emissions:

A summary of all actions taken to control diesel construction related emissions;

A list of all heavy equipment used on site during that month, showing the tier level of each
engine and the basis for alternative compliance with this condition for each engine not
meeting Part “b” requirements. The list shall include the owner of the equipment and a
letter from each owner indicating that the equipment has been properly maintained; and

Any other documentation reasonably deemed documentation deemed necessary by the
CPM and AQCMM to verify compliance with this condition. Such information may be
provided via electronic format or disk at the project owner’s discretion.

46. AQ-SC6: Because the applicant has specified that some MWMs will be equipped with
non-road engines, reference to “non-road” vehicles has been inserted into this
condition. The text has been revised as follows:

AQ-SC6 The project owner, when obtaining dedicated vehicles for mirror washing
activities and other facility maintenance activities, shall only obtain new model
year vehicles that meet California on-road or EPA non-road vehicle emission
standards for the medelyear when obtained.

Other vehicle/fuel types may be allowed assuming that the emission profile for
those vehicles, including fugitive dust generation emissions, is comparable to the
vehicles types identified in this condition.

Verification: At least 60 days prior to the start of commercial operation, the project
owner shall submit to the CPM a plan that identifies the size and type of the on-site
vehicle and equipment fleet and the vehicle and equipment purchase orders and
contracts and/or purchase schedule. The plan shall be updated every other year and
submitted in the Annual Compliance Report (COMPLIANCE-7).

AQ-SC7 The project owner shall provide a site operations dust control plan, including all

applicable fugitive dust control measures identified in AQ-SC3 that would be
applicable to reducing fugitive dust from ongoing operations; that:
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A. describes the active operations and wind erosion control techniques such as
windbreaks and chemical dust suppressants, including their ongoing maintenance
procedures, that shall be used on areas that could be disturbed by vehicles or wind
anywhere within the project boundaries; and

B. identifies the location of signs throughout the facility that will limit traveling on
unpaved portion of roadways to solar equipment maintenance vehicles only. In
addition, vehicle speed shall be limited to no more than 10 miles per hour on these
unpaved roadways, with the exception that vehicles may travel up to 25 miles per
hour on stabilized unpaved roads as long as such speeds do not create visible dust
emissions.

Verification: The site operations fugitive dust control plan shall include the use of

durable non-toxic soil stabilizers as necessaryen-alregularly-used-unpaved-roadsand
disturbed-off-road-areas-within-theproject-boundaries, and shall include the inspection

and maintenance procedures that will be undertaken to ensure that the unpaved roads
remain stabilized. The soil stabilizer used shall be a non-toxic soil stabilizer, water, or
other soil weighting agent that can be determined to bebeth-as efficient ermere
efficientfor fugitive dust control as ARB approved soil stabilizers, and shall not increase
any other environmental impacts including loss of vegetation.

The fugitive dust controls shall meet the performance requirements of condition AQ-
SC4. The performance requirements of AQ-SC4 shall also be included in the operations
dust control plan.

Verificationi————At least 60 days prior to start of commercial operation, the project
owner shall submit to the CPM for review and approval a copy of the plan that identifies
the dust and erosion control procedures, including effectiveness and environmental
data for the proposed soil stabilizer, that will be used during operation of the project
and that identifies all locations of the speed limit signs. At least 60 days after the
beginning of commercial operation, the project owner shall provide to the CPM a report
identifying the locations of all speed limit signs, and a copy of the project employee and
contractor training manual that clearly identifies that project employees and contractors
are required to comply with the dust and erosion control procedures and on-site speed
limits.

This requirement is duplicative of AQ-20/AQ-21/AQ-22. We suggest replacing this
condition with the requirement for Quarterly Operation Report, which was apparently
inadvertently omitted. The condition should be revised as follows:

a a a¥a aValll\\ D g

ee%ttespends—te—tkmr—éa%e—ef—pwehase—The pro1ect owner shaII submlt to the

CPM Quarterly Operation Reports, following the end of each calendar quarter,
that include operational and emissions information as necessary to demonstrate
compliance with the Conditions of Certification herein. The Quarterly Operation
Report will specifically note or highlight incidences of noncompliance.
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Verification: Fheprofect-ownershal-submit the-emergeney-enginespecifications

project owner shall submit the Quarterly Operation Reports to the CPM and APCO no
later than 30 days following the end of each calendar quarter.

48. AQ-2, Commissioning Period under Temporary Permit to Operate: Title Changes - Delete
the following phrase from the AQ-2 title because these conditions also apply to
Common Area sources:

Commissioning Period under Temporary Permit to Operate :{enly-appliesto-Hidden
Hills PowerPlant 1 and-2, notthe Common-Area):

49. AQ-10, Unit Emission Limits, Verification: A condition requiring the Quarterly Operation
Report was added to the conditions. The following text was added at the end of the
sentence under verification:

Verification: The project owner shall submit to the CPM data showing
compliance with the limits of this condition as part of the Quarterly Operation Report
required under AQ-SC9.

50. AQ-12, Boiler Fuel Use Limits, Verification: The sentence was revised to change the
reporting from “Annual” to “Quarterly” Operation Reporting.

Verification: The project owner shall submit to the CPM the boiler fuel use data
demonstrating compliance with this condition as part of the Quarterly Anrnual-Operation
Report.

51. AQ-31, Natural Gas Heat Input Records, Verification: The sentence was revised to
change the reporting from “Annual” to “Quarterly” Operation Reporting.

Verification: The project owner shall submit to the CPM the boiler fuel use data
demonstrating compliance with this condition as part of the Quarterly Annaual-Operation
Report.

Air Quality Appendix AIR-1

52. Page 4.1-69, Appendix Air-1, Project Operations, 1* paragraph, 2" sentence: Please revise
text as follows:

The primary sources that would cause GHG emissions would be from power block
maintenance activities, including mirror cleaning and minimal undesired vegetation
removal, weekly testing of the emergency generator and firewater pump, daily operation of
each boiler (five hours per day of operation plus additional hours for startup of each fer
auxiliary boiler and twelve to sixteen hours per day of operation plus an hour for startup of
each fer—nighttime boiler) and employee commute trips.

53. Page 4.1-69, Appendix Air-1, Project Operations, 2" paragraph, last two sentences: Please
revise text as follows:
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the—deeumen%a%m%ef—epe&a%mg—e#%&ens—se—e@peratmg emissions are shown both Wlth

and without mirror washing.-G

Page 4.1-72, Direct/Indirect Operation Impacts and Mitigation, paragraph after 2nd bullet:
Please revise as follows:

Finally, while the HHSEGS combusts natural gas for the purposes of improving plant
efficiency by facilitating the startup of the solar boiler systemfreeze-pretection and to
initiate and sustain output during periods of low solar irradiance, the latter displaces higher-
emission generation, and reduces the need for energy and ancillary services from natural
gas-fired resources, potentially obviating the need for their construction/operation.

Page 4.1-74, GHG Emissions During Plant Operation, 1* paragraph and 1* sentence of 2"
paragraph: Please revise as follows:

The HHSEGS will produce GHG emissions during operations, combusting natural gas in order
to provide freeze-pretection assistance in starting the solar boiler and increase or sustain
energy output during periods of reduced solar irradiance (early morning and late afternoon
hours, periods of high cloud cover).

The ability to produce energy for both station service and transmission to end-users slightly
earlier and slightly later than would otherwise be the case without limited supplemental
firing, as well as to smooth out fluctuations in output during periods when solar irradiance is
interrupted has not only economic value to the owner, but provides reliability to the
electricity system.

ALTERNATIVES

General Comments:

1.

References to “BrightSource” should be replaced with the HHSEGS or the Applicant.

Basic Project Objectives

2.

The Alternatives Analysis of the PSA should be based upon the Applicant’s Basic Project
Objectives.

Section 15126.6(a) of the CEQA Guidelines requires the reviewing agency to focus on “a
range of reasonable alternatives to the project, or to the location of the project, which
would feasibly attain most of the basic objectives of the project” (emphasis added). Failure
of an alternative to meet most of the basic project objectives is a proper basis to eliminate
an alternative from detailed consideration. Thus, the project proponent’s basic project
objectives form the foundation for the consideration of alternatives.

As reflected in the AFC, the basic project objectives identified by the Applicant clearly permit
consideration of a reasonable range of alternatives.
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The basic project objectives for the HHSEGS are identified in the project’s AFC, Section 1.3
and Section 6.1.1. The Applicant’s basic project objectives should be listed in the FSA to
inform the public and to frame the Alternative’s analyses.

The PSA implies, but never explains, that the range of alternatives considered in the AFC
should be broadened. The PSA does not, but should, explain the standard or threshold it
applies for concluding that the Project Objectives set forth in the AFC should have a broader
range of potentially feasible alternatives.

Numerous California cases discuss the adequacy of project objectives in the context of
satisfying CEQA’s requirement that lead agencies address a “reasonable range of
alternatives” when preparing an EIR. As the California Supreme Court has explained,
“Although a lead agency may not give a project’s purpose an artificially narrow definition, a
lead agency may structure its EIR alternative analysis around a reasonable definition of
underlying purpose and need not study alternatives that cannot achieve that basic goal. For
example, if the purpose of the project is to build an oceanfront resort hotel (Citizens of
Goleta Valley v. Board of Supervisors, 52 Cal.3d, 553, 561 (Cal. 1990) or a waterfront
aquarium (Save San Francisco Bay Assn. v. San Francisco Bay Conservation etc. Com. (1992)
10 Cal.App.4th 908, 924-925), a lead agency need not consider inland locations. (See also
Sequoyah Hills Homeowners Assn. v. City of Oakland [1993] 23 Cal.App.4™" 704, 715 [lead
agency need not consider lower density alternative that would defeat primary purpose of
providing affordable housing].)”*

In Save San Francisco Bay Association, several citizen action groups petitioned for writs of
mandate seeking to stop the construction of an aquarium.” The citizen action groups
claimed: “BCDC artificially manipulated the definition of ‘purpose’ of the Project in order to
reach the conclusion that it is a water-related use that ‘requires’ a waterfront location.”®
The Court rejected this argument. The court found that there was “substantial evidence to
support BCDC's finding that the aquarium project needs a waterfront location.”’

If a project objective to build an aquarium on a waterfront location is not impermissibly
narrow, even if such an objective precludes the consideration of inland locations, then it is
equally valid to define the objectives of the Applicant for HHSEGS, which is solely a designer
and developer of solar thermal projects, to build a solar thermal plant in an area of high
solarity—even if that objective might preclude the consideration of other types of electric
generating facilities.

It is important to note that in the case of the aquarium, neither BCDC nor the court rewrote
the very specific project objective (of an aquarium on a waterfront location) more broadly,
so as to facilitate the consideration of inland alternatives. They did not, for example, change
the objective of an aquarium to be a generic “educational facility.” In the case of the
HHSEGS, it would be equally inappropriate for the Staff Assessment to change the project

4q.
S Id. at 915.
6 1d. at 924.
7 1d.
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objective of a solar thermal facility in an area of high solarity, to be nothing more than a
generic renewable energy facility.

Similarly, it is permissible for a project objective to be the construction of affordable
housing, even if such an objective precludes the consideration of less dense forms of
residential housing.® As with Save San Francisco Bay Association, neither the lead agency
nor the court rewrote the objective in Sequoyah Hills Homeowners Assn. to be the generic
construction of residential housing, merely to facilitate review of a larger range of
alternatives.

At the heart of the PSA’s rejection of the Applicant’s project objectives appears to be the
belief that the Applicant’s objectives are not proper project objectives and that the Staff
Assessment may substitute the Commission’s objectives. Any such belief is not legally
supportable. In the case of Association of Irritated Residents et al. v. County of Madera (107
Cal.App.4th 1383, 133 Cal.Rptr.2d 718), an EIR analyzed the expansion of a dairy. The
plaintiff citizens group argued that the alternative of a reduced herd size was feasible if the
project objective was stated broadly to be “producing high quality raw milk.” The court
found this characterization of project objectives to be too broad: “...economic feasibility is
implicit in the project objective. The CUP application states that the dairy will be in the
business of producing raw milk for an off-site processor...."While a reduced herd size would
unarguably reduce impacts and by doing so may meet the County's objectives, it might not
achieve the applicant's business objectives of providing a livelihood for the owner/manager
and his future employees...” The Court concluded that it was reasonable for Board to reject
“the reduced-herd size alternative because it found that it was not economically feasible
and would not achieve the basic objective of the project.” In other words, the Court
concluded that that Applicant’s economic and business objectives are a legitimate
component of the project objectives under CEQA, and the Court rejected the attempt to
transform the Applicant’s project objectives of operating a profitable business into a generic
policy objective of merely “producing high quality raw milk.”

In short, “The statutory requirements for consideration of alternatives must be judged
against a rule of reason” (Foundation for San Francisco's Architectural Heritage v. City and
County of San Francisco (1980) 106 Cal.App.3d 893, 910, 165 Cal.Rptr. 401). As long as the
project of objectives allow consideration of a reasonable range of alternatives, reason does
not rule out project objectives which are based on the Applicant’s business objectives (such
as to have an aquarium at a waterside location, a herd size that is economically profitable,
or a solar thermal facility in an area of high solarity), even if such alternatives are narrower
than the Lead Agency’s general policy objectives.

3. Alternatives Screening, Pages 6.1-2 to 6.1-3: CEQA requires that the “statement of
objectives should include the underlying purpose of the project” (Cal. Code Regs., tit. 14,
§ 15124[b]). The PSA, however, describes the underlying purpose of Energy Commission
renewable energy programs and policies. The subject of this Application is not an Energy
Commission project or an Energy Commission program. The underlying purpose of this

8 Sequoyah Hills Homeowners Assn. v. City of Oakland (1993) 23 Cal.App.4th 704, 715
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application is to build a solar thermal plant by a date certain. The PSA should not confuse
the underlying purpose of Energy Commission regulatory programs and policies with the
underlying purpose of the Hidden Hills project.

4. The project objectives listed in the PSA are not the objectives of the project proposed by the
Applicant, but are instead, the objectives, as identified by Staff of a generic renewable
energy project, not even a solar project or, in some cases, a thermal project! Absent a
clearly demonstrated showing that the project objectives listed by the Applicant preclude
consideration of a reasonable range of alternatives, the Commission has no authority to
transform the project objectives into generic policy objectives. Even if the PSA provided a
clearly demonstrated showing that a reasonable range of alternatives must be broader than
proposed in the AFC, any modification of the project objectives would necessarily be limited
to that required to meet the legal standard- and not the broad brush used in the PSA.

5. The PSA arbitrarily eliminates the Applicant’s project objectives. If the project objectives are
to be rewritten by Staff, the FSA should at a minimum include a table that compares the
Alternatives set forth in the PSA with the Applicant’s list of Basic Project Objectives. The
proposed table is attached hereto as “PSA Comments Table Alternatives 1, Satisfying the
Applicant’s Basic Project Objectives.” [The table is located at the end of the Alternative
comments.] As this table demonstrates, the No Project Alternative, the Solar Photovoltaic
alternative, and the Solar Trough alternatives all fail to satisfy most of the Applicant’s basic
project objectives.

6. Among the reasonable range of feasible alternatives to the project and the project location
are the following two offsite alternatives that were presented in the AFC, but eliminated
from the PSA: (1) the Calvada South alternative and (2) the Trona alternative. The PSA does
not, but should, explain in sufficient detail the deletion of these two alternatives.

Because these two alternatives set forth in the AFC satisfy most of the basic project
objectives of the Applicant, they are within the reasonable range of alternatives to the
project.

These two alternatives, coupled with the alternatives studies in the PSA, demonstrate the
robust nature of the alternatives analyses for the HHSEGS project. The Calvada South and
the Trona alternatives have been included in the last two columns of the PSA Comments
tables attached hereto, titled, “PSA Comments Table Alternatives 1, Satisfying The
Applicant’s Basic Project Objectives.”

7. CEQA requires consideration of a range of reasonable alternatives to the project that is
proposed. While the Staff may prefer consideration of a different project, it should not be
permitted to construct a set of generic objectives that fit the Staff’s preferred outcome. For
an alternative to be within the range of reasonable alternatives, the alternative must avoid
or substantially lessen a significant effect of the project. Specifically, Section 15126.6(f)(2)(A)
of the CEQA Guidelines offers the following “key question” regarding alternative site
locations:

Key Question. The key question and first step in analysis is whether any of the significant
effects of the project would be avoided or substantially lessened by putting the project
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in another location. Only locations that would avoid or substantially lessen any of the
significant effects of the project need be considered for inclusion in the EIR.

CEQA requires that the Commission consider only those alternatives that avoid or
substantially lessen significant environmental effects.

The FSA should describe how the Alternative locations examined avoid or substantially
lessens a significant effect of the project.

8. The CEQA guidelines also require that the potential significant effects of alternative projects
be described in the environmental documentation for the project. Specifically, Section
15126.6(d) states the following:

If an alternative would cause one or more significant effects in addition to those that
would be caused by the project as proposed, the significant effects of the alternative
shall be discussed, but in less detail than the significant effects of the project as
proposed.

The FSA must address whether the Alternatives examined themselves cause one or more-
significant effects.

The No Project Alternative

9. The PSA’s review of the “No Project Alternative” should be substantially revised to reflect
“what would be reasonably expected to occur in the foreseeable future if the project were
not approved, based on current plans and consistent with available infrastructure and
community services” (14 CCR 15126.6[e][2]).

The project site is currently subdivided into 170 individual parcels that range in size from
2.5, 20 and 40 acres. Under current zoning, if the project is not approved, it is reasonably
expected in the foreseeable future that up to 170 individual landowners could build
residences on the project site. These landowners are entitled to apply for a building permit,
which is a ministerial, non-discretionary approval. In addition, those 170 owners could also

apply for a well-permit, which is also a ministerial, non-discretionary permit.2

The CEQA guidelines state that “If disapproval of the project under consideration would
result in predictable actions by others, such as the proposal of some other project, this ‘no
project’ consequence should be discussed” (14 CCR 15126.6[e][3][B]). In particular,
“IW]here failure to proceed with the project will not result in preservation of existing
environmental conditions, the analysis should identify the practical result of the project's
non-approval and not create and analyze a set of artificial assumptions that would be
required to preserve the existing physical environment” (/d).

In the case of the HHSEGS, failure to proceed with the project will not result in the
“preservation” of existing environmental conditions, because the property is already graded
for roads and subdivided into 170 parcels. Accordingly, the FSA should identify housing

9 It was suggested at one workshop that homeowners would have to receive some sort of discretionary approval for well
installation. This is incorrect, based on applicable laws and ordinances.
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development and residential wells secured by ministerial permits as “the practical result of
the project’s non-approval and not create and analyze a set of artificial assumptions that
would be required to preserve the existing physical environment” (14 CCR 15126.6[e][3][B]).

Accordingly, the CEC as the lead agency “should proceed to analyze the impacts of the no
project alternative by projecting what would reasonably be expected to occur in the
foreseeable future if the project were not approved, based on current plans and consistent
with available infrastructure and community services” (14 CCR 15126.6[e][3][C]).

The text of the PSA should be revised to reflect what would reasonably be expected to occur
in the foreseeable future if the project were not approved. This reasonably foreseeable
future includes the development of up to 170 single family residences and all of the
potential environmental impacts associated with such residential development and use.

10. In addition to revisions to the text of the “No Project Alternative,” Alternatives Appendix 2
should also be revised to reflect “what would be reasonably expected to occur in the
foreseeable future if the project were not approved.” Specifically, Appendix 2 should be
revised to reflect the potential environmental impacts associated with up to 170 single
family residences.

Attached hereto is Applicant’s proposed revisions to Alternatives Appendix 2, titled
“Appendix 2, Updated To Reflect ‘What Would Be Reasonably Expected To Occur In The
Foreseeable Future If The Project Were Not Approved,” 170 Home sites, Wells, and Related
infrastructure Impacts” (the table is located at the end of the Alternative comments).

Of particular note, the No Project Alternative’s potential impacts for both Biological
Resources and Water Supply are both significant and unmitigable, as Staff has defined those
terms for this Appendix.

The FSA should reflect the significant and unmitigable Biological Resources and Water
Resources finding associated with the No Project Alternative.

Specific Comments:

11. Page 6.1-3, Alternatives Screening, last sentence: The PSA states: “The project applicant’s
original project objectives are listed in the “Executive Summary” of the AFC for the HHSEGS
project (BrightSource Energy 2011a).”

There are 44 references to “BrightSource” that should be removed and replaced with
HHSEGS or the project companies’ names.

12. Page 6.1-12, Alternatives Evaluated in Detail 1* paragraph: The PSA states: “CEQA requires
consideration of ‘a reasonable range of potentially feasible alternatives that will foster
informed decision making and public participation. An EIR is not required to consider
alternatives which are infeasible’ (Cal. Code Regs., tit. 14, § 15126.6[a]). Feasible is defined
as ‘capable of being accomplished in a successful manner within a reasonable period of
time, taking into account economic, environmental, legal, social, and technological factors’
(Cal. Code Regs., tit. 14, § 15364).”
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The PSA should explain that factors in determining “feasibility” include “site suitability,
economic viability, availability of infrastructure, general plan consistency, other plans or
regulatory limitations, jurisdictional boundaries (projects with a regionally significant impact
should consider the regional context), and whether the proponent can reasonably acquire,
control or otherwise have access to the alternative site (or the site is already owned by the
proponent). No one of these factors establishes a fixed limit on the scope of reasonable
alternatives” (Section 15126.6[f][1]).

The PSA should also expressly recognize Section 15126.6, which states the following:

“An EIR shall describe a range of reasonable alternatives to the project, or to the
location of the project, which would feasibly attain most of the basic objectives of
the project but would avoid or substantially lessen any of the significant effects of
the project, and evaluate the comparative merits of the alternatives.”

13. Page 6.1-13, No Project Alternative, 1°* paragraph: The PSA states: “The no-project
alternative analysis must ‘discuss the existing conditions at the time...environmental analysis
is commenced, as well as what would be reasonably expected to occur in the foreseeable
future if the project were not approved, based on current plans and consistent with
available infrastructure and community services’” (Cal. Code Regs., tit. 14, § 15126.6[e][2])”

This analysis must also consider:

“If disapproval of the project under consideration would result in predictable actions by
others, such as the proposal of some other project, this ‘no project’ consequence should be
discussed. In certain instances, the no project alternative means ‘no build’ wherein the
existing environmental setting is maintained. However, where failure to proceed with the
project will not result in preservation of existing environmental conditions, the analysis
should identify the practical result of the project's non-approval and not create and analyze
a set of artificial assumptions that would be required to preserve the existing physical
environment.”

14. Page 6.1-3, No Project Alternative, 2" paragraph: The PSA states: “The proposed HHSEGS
site is currently undeveloped, vacant private land.”

It is incorrect to say the site is undeveloped. The site is partially developed by graded roads,
distribution lines, and existing wells.

15. Page 6.1-3, No Project Alternative, 3" paragraph: The PSA states: “In a February 16, 2012,
letter from Inyo County addressing socioeconomic impacts of the proposed project, it states
that the HHSEGS project site has ‘significant environmental assets that are just beginning to
attract some specialty visitors, such as ecotourists and geologists....While the availability of
such a large parcel of privately owned land is unique, the Charleston View area has yet to
reach an economic takeoff point’ (Inyo County 2012a). Although this statement indicates
that Inyo County staff is evaluating ideas for future uses of the area that are consistent with
existing zoning at the site, no plan is under consideration that “would be reasonably
expected to occur in the foreseeable future if the project were not approved”
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This reference is not to the project site in particular, but to the Tecopa Road/Old Spanish
Trail and larger portions of the Charleston View area in general. In addition, this is not Inyo
County’s land. The project site is private property. If the HHSEGS is not constructed, there
does not need to be development plan for future use of this site. There is an existing
entitlement to develop up to 170 parcels for agricultural or residential use without further
discretionary approvals or environmental review.

Pursuant to Section 15126(e)(2), the practical result of non-approval would result in the sale
and development of up to 170 lots for residential or agricultural use. In this case, because
the project site is on private property that is already subdivided with existing roads and
infrastructure, failure to proceed with the project will not result in preservation of existing
environmental conditions, as the property can be graded or improved without discretionary
approvals or further environmental review.

16. Page 6.1-14, 1* partial paragraph, 1* full sentence: The PSA states: “The lack of a water
source will continue to restrain development in the Charleston View area.”

No data has been provided to support this conclusion. Residents and property owners in the
area currently have access to groundwater. Existing subdivision lots on the project site have
the right to pump groundwater for residential or agricultural use. The assertion that there is
a “lack of water” is unsubstantiated and this should be stricken.

17. Page 6.1-14, 1* full paragraph: The PSA states: “The potential exists for minor land use
changes to occur at the site (e.g., construction of a few residences). However, it is unknown
whether the County would issue a well permit for a new residence. Based on available
information, the No-Project Alternative is characterized by the continuation of existing
conditions at the HHSEGS site. No action would be taken. No renewable energy project
would be constructed and operated at the HHSEGS site. No other use is reasonably
foreseeable; therefore, it is assumed that existing conditions would persist at the site absent
the proposed project.”

Water supply does not need to be “resolved” in order for residential or agricultural uses to
be implemented. There is no evidence that 170 wells could not be permitted and dug on
170 individual parcels. Well permits are ministerial, not discretionary, permits; therefore,
there is no legal basis for the statement that it is “unknown” whether the County would
issue a well permit for a new residence. Staff’s analysis ignores the legal reality: overlying
landowners of an unadjudicated groundwater basin have an unqualified right to put such
groundwater to beneficial use in a manner consistent with the same right of other overlying
landowners. Absent a change in California groundwater law, the County has a legal duty to
issue a permit that meets the ministerial criteria of the permit.

Title 14 of Inyo County Code, enacted by the 1974 “county building and safety ordinance”
(Ord. 269 § 2 (part), 1974), governs building permits. Chapter 28 of Title 14, enacted in 1976
(Ord. 309 § 1, 1976), governs the construction, repair, modification and destruction of water
wells. Inyo County Code, Title 14, Chapter 28, section 14.28.010. Chapter 28 identifies the
contents of an application (section 14.28.040) and standards and specifications for wells
(section 14.28.100). The Chapter provides that well permits are issued ministerially:
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“Permits shall be issued subject to compliance with the standards provided in this chapter”.
Inyo County Code, Title 14, Chapter 28, section 14.28.050 (emphasis added).

The No Project Alternative is characterized by the existing land use entitlement to develop
170 parcels and to assume the entitlement does not exist or would not be exercised is
speculative and not supported by substantial evidence.

There are many uses that are reasonably foreseeable—residential development, agricultural
use (a portion of the site was formerly an orchard), a renewable energy project given the
high solarity and interest by other companies, or other development of the site with uses
similar in character to the newly constructed St. Therese Mission. Both the landowners and
Inyo County want to see this land developed—even if the HHSEGS is not approved.

18. Page 6.1-14, Biological Resources, 2 paragraph, 3" sentence: The PSA states: “Despite this
decline, impacts on groundwater dependant plants and wildlife species under the No-
Project Alternatives would be much less than the proposed HHSEGS project.”

This statement is incorrect. The HHSEGS will not have a cone of depression impact beyond
the boundary. There are no groundwater-dependent plants or wildlife onsite.

The Biology section also argues that the existing groundwater-dependent vegetation already
experiences signs of stress. The groundwater dependent plants and wildlife could be in
immediate jeopardy without our project; therefore, the impacts under the No Project
Alternative would not be “much less.” Indeed, if new wells are assumed to have impacts on
groundwater dependent vegetation, the effects of up to 170 new wells under the No Project
Alternative may have significantly greater impact than the proposed project.

19. Page 6.1-14, Cultural Resources: The discussion of impacts to Cultural Resources must be
revised to consider the impact of residential or agricultural development on 170 parcels.

20. Page 6.1-15, Soil and Surface Water, 1* paragraph: The PSA states: “Under the No-Project
Alternative, potential soil erosion could result from occasional vehicle use, and the
possibility of litter could cause contamination of storm water runoff. Although the site
would continue to gradually degrade under the No-Project Alternative, impacts on soil and
surface water would be much less than the proposed HHSEGS project.”

The discussion of impacts to Soil and Surface Water Resources must be revised to consider
the impact of residential or agricultural development on 170 parcels.

Low-impact design and sheet flow drainage minimize impacts to soil and surface water.
“Much” is an exaggeration even if the project site is not developed for other uses.

21. Page 6.1-15, Water Supply: The discussion of impacts to Water Resources must be revised to
consider the impact of residential or agricultural development on 170 parcels.

22. Page 6.1-15, Water Supply: The PSA states: “Despite this decline, impacts from potential
drawdown of local wells and impacts on groundwater basin balance would be much less
than HHSEGS.”

There are no facts or analysis to support this conclusion, even if the project site is not
developed for other uses. If the project site is developed for residential or agricultural use,
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as currently permitted, the potential for water impacts may be much greater than the
HHSEGS.

23. Page 6.1-20, Potential Feasibility Issues, 4™ paragraph: The PSA states: “The alternatives
analysis cannot be limited to alternatives that would satisfy only the applicant’s project
objectives.”

As we explained previously in the General Comments, the law is very clear that an
alternatives analysis should consider of a reasonable range of alternatives that will meet the
Applicant’s project objectives and it is inappropriate to substitute the Lead Agency’s policy
objectives for the Applicant’s project objectives, merely to facilitate consideration of an
alternative that may be favored by the agency.

Section 15124 requires a statement of the objectives sought by the proposed project,
including the underlying purpose of the project. This 4" paragraph should be revised as
follows:

The alternatives analysis cannot be limited to alternatives that would satisfy enhytheall of
applicant’s project objectives, but must be limited to alternatives that feasibly attain most of
the project’s basic objectives, and would avoid or substantially lessen any of the significant
effects from the project.

24. Page 6.1-20, Potential Feasibility Issues, 4" paragraph, last sentence: The PSA states: “The
project objectives cannot be so narrow as to render all project alternatives potentially
infeasible.”

The project objectives cannot be so narrow as to render all alternatives infeasible. But that
is not the case of the project as proposed by the applicant. The Applicant’s project
objectives permit consideration of a reasonable range of alternatives. Where the project
objectives proposed by the applicant allow consideration for a reasonable range of
alternatives, there is no justification for substituting the lead agency’s generic policy
objectives for the project objectives.

25. Page 6.1-25, 1° full paragraph: The PSA states: “The effect of declining groundwater levels
on groundwater dependent species is somewhat less than HHSEGS under this alternative.”

4

This conflicts with previous statements above. What is the difference between “much less’
as compared to “somewhat less”?

26. Page 6.1-25, 2" paragraph: The PSA states: “The same or similar conditions of certification
could also be implemented at the Sandy Valley site, which would reduce impacts on
groundwater-dependent species (e.g., mesquite bosques) to less than significant.”

There are no mesquite bosques in the vicinity of the HHSEGS (we only have mesquite
thickets). Hence, if the bosques exist at the Sandy Valley alternative the impacts to bosques
could be greater since they are a “sensitive community.”

27. Page 6.1-26, Cultural Resources, 2" paragraph: The PSA states: “The discussions below of
the environmental contexts and of the potential effects of the proposed project on cultural
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resources suggest that the effects of the Sandy Valley Off-site Alternative would be
somewhat greater than those of the proposed HHSEGS project.”

What does “somewhat greater” mean, and why?

28. Pages 6.1-35 and 36, last paragraph: The PSA states: “For the land use impact pertaining to
potential conflicts with applicable land use plans, the impact would be similar to HHSEGS
for the portion of the alternative project site that is in Inyo County. This conclusion is based
primarily on discussions with Inyo County staff and planning issues outlined in the February
23, 2012, letter from Inyo County staff. ”

This statement is true only if the HHSEGS is not an allowable use in Inyo County. The Land
Use section of the PSA notes that the HHSEGS has applied for a general plan amendment
overlay and zoning overlay..

29. Page 6.1-38, 1*' partial paragraph, 1* sentence: The PSA states: “Compliance of this
alternative with the NEMO Plan would be required.”

Would the alternative comply? Why is there no analysis of the difference in impacts for this?

30. Page 6.1-40, Traffic and Transportation, 1° paragraph: The PSA states: “Due to the remote
location of the study area, and the possibility that access routes are not designed to
withstand frequent and heavy construction traffic, use of the existing roadway network
during construction phases would be similarly challenging as the proposed HHSEGS site.”

This is not accurate. The only paved access is from Goodsprings. The road from Goodsprings
includes significant elevation changes and difficult bends in the road. The site visibility is
very poor due to adverse horizontal and vertical curves. Access to the HHSEGS is along a
fairly straight, flat roadway from SR 160.

31. Page 6.1-40-41, last paragraph, last sentence: The PSA states: “Under the proposed project,
the access roads are not designed to current public works standards for the amount of the
proposed construction traffic. Conditions of certification would be required to reduce
impacts to roadways and to ensure that potential hazards from increased use for
construction traffic were avoided or reduced. This impact would be similar to HHSEGS.”

We disagree with this statement. Please see the note above.

32. Page 6.1-47, Overview: The PSA states: “This alternative would use BrightSource Energy’s
solar thermal technology with added molten-salt storage at the proposed project site.”

Is this properly considered an alternative to the project as a whole, or an alternative to a
part of the project (not required under CEQA)?

33. Page 6.1-53, 2™ full paragraph, 1*' and 2" sentences: The PSA states: “Impacts on avian
species, including the state listed golden eagle and special-status bat species, would be the
same or somewhat greater than HHSEGS, given that the zones of reflected solar flux could
be measurably greater under this alternative. (Refer to the discussion above under the
subsection, ‘Air Quality’ for a general discussion of additional land needed for the heliostat
array under this alternative.) The applicant has identified no means of mitigating or
minimizing these impacts at the proposed HHSEGS site; therefore, impacts on avian species
are significant. While additional information is anticipated from the applicant regarding
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measures to mitigate and minimize impacts related to reflected solar flux, avoidance of
exposure to solar flux is not possible (i.e., no feasible on-site mitigation is possible).”

What is the basis for the assertion that impacts on avian species is significant? All
documentation submitted by the Applicant to date demonstrates that the impacts from the
HHSEGS on avian species will be less than significant.

This paragraph should be revised as follows:

Impacts on avian species resulting from elevated solar flux in close proximity to the tower,
including the state listed golden eagle and special-status bat species would be the same as,
or somewhat greater than, HHSEGS; given that the zones of reflected solar flux could be
measurably greater under this alternative. (Refer to the discussion above under the
subsection, “Air Quality,” for a general discussion of additional land needed for the heliostat
array under this alternative.) Fhe-apphcanthasidentified-no-meansofmitigatingor
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34. Page 6.1-53, 2" full paragraph, 3" sentence: The PSA states: “The applicant has identified
no means of mitigating or minimizing these impacts at the proposed HHSEGS site; therefore,
impacts on avian species are significant.”

This sentence impermissibly reaches a legal conclusion with no foundational basis, and, in
fact there is no such basis. . There must first be a finding that there is a significant adverse
impact before there is a requirement to mitigate the impact. The mere fact that mitigation
has not been proposed does not make an impact significant.

35. Page 6.1-60, Alternatives Table 5, 2" row (Desert Sunlight Solar Farm Project), 2" column
(Major Project Equipment): The PSA states: “Main generation area — First Solar thin-film PV
modules organized into arrays, combining switchgear, overhead lines, and access corridors.”

Is the project single axis or fixed tilt?

36. Page 6.1-60, Alternatives Table 5, 2™ row (Desert Sunlight Solar Farm Project), 2™ column
(Major Project Equipment): The PSA states: “PV arrays consisting of PV modules, a power
conversion station, and a transformer.”

Is the project single axis or fixed tilt?

37. Page 6.1-61, Potential to Obtain Project Objectives, 2" paragraph: The PSA states: “The
Solar PV Alternative would likely satisfy four of the six project objectives. This alternative
would have a lower ability to satisfy the project objective addressing operational flexibility
(see Alternatives Table 4).”

A generic Solar PV alternative does not meet even a majority of the PSA’s six generic policy
objectives, much less the project objectives set forth in the Application.

First, as the PSA acknowledges, a generic PV alternative does not provide flexible
generation. Intermittency and variability of PV plants, especially those that use fixed-axis
technologies that cannot track the sun over a course of the day, brings into question their
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suitability for large-scale generation. From the utilities’ standpoint, solar thermal power
plants in general enjoy substantial operational benefits. The HHSEGS’ design uses solar
energy to heat water into superheated steam that drives a turbine connected to a
synchronous rotating generator connected to the transmission system. Thermal and
rotating equipment contain inertia that serves to “smooth” generation, as well as provide
other grid-stabilizing benefits, such as VARs, active power control, and governor control.

The HHSEGS also has the particular ability to increase or decrease the number of heliostats
focusing on the receiver to account for variability in time of day and season further
stabilizing the generation profile, or shaping to profile to meet system needs. The HHSEGS
can decrease or “turn down” excess mirrors when available solar energy is greater than can
be absorbed by the receiver system and converted to electricity by the turbine. Similarly,
toward the end of the day or, during times of lesser insolation in winter months, HHSEGS
can increase the number of heliostats focused on the receiver to increase production and
extend the generating day. These capabilities have the effect of reducing the variability of
output of the HHSEGS tower technology. For example, each unit in the HHSEGS project will
generate at its maximum rating for at least 40 percent of all sunlit hours despite the fact
that insolation will be quite variable during those hours—while a corresponding PV plant
will be highly variable at all times.

Second, a generic PV alternative will not obtain site control and use for a 500-MW facility in
a reasonable period of time. The 3,276-acre site is too small to support a 500-MW PV
project. For instance, using the 7.4-acre-per-MW average of the four PV projects described
in the PSA, a PV project on the current project site would yield 443 MW in nameplate
capacity, an 11.4 percent reduction in nameplate capacity compared to Applicant’s 500-MW
solar thermal project. To attain the 500 MW of nameplate capacity for a PV facility would
require a total 3,700 acres, which is a 12.9 percent increase in the amount of land needed.
In addition, due to the higher capacity factor of Applicant’s technology (32.7 percent) versus
the capacity factor of single-axis or fixed tilt PV (24.4 percent), Applicant’s technology would
yield significantly more power over a year on the same project footprint (1,432, 260 MWh
versus 948,091 MWh). Put another way, to produce the same quantity of power to the grid
using single-axis or fixed-tilt PV would require 4,950 acres of land, or 51 percent more land
than using Applicant’s technology.

Third, given the lack of flexibility and lower efficiency of the PV alternative, there is no
showing in the PSA that a generic PV alternative would result in sales of competitively priced
renewable energy consistent with the needs of California utility companies. Because there is
an executed PPA for the HHSEGS, there is conclusive evidence that the HHSEGS will provide
competitively priced energy consistent with the procurement obligations of California’s
utilities. In contrast, given the lack of flexibility and lower efficiency of the PV alternative, it
is purely speculative that this alternative would meet this objective.

38. Page 6.1-52, Potential Feasibility Issues, 2" paragraph: The PSA states: “The work required
to redesign the project to use a PV technology would delay the project schedule, and it is
not known whether CPUC would approve amendments to the PPAs allowing the technology
change. It is also not known at what point a project schedule delay would affect project
viability.”
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This paragraph should be revised as follows:

The work required to redesign the project to use a PV technology would delay the project
schedule, and it is not known whether PG&E would agree to amend the PPAs in a way that
allows the project to continue to be feasible or that CPUC would approve amendments to
the PPAs allowing the technology change. It is also not known at what point a project
schedule delay would affect project viability.

39. Page 6.1-62, Biological Resources, 1% paragraph: The PSA states: “Assuming a project site
with the same current boundaries as the proposed project, impacts on all special-status
species and habitats, including waters of the state and waters of the U.S., would be similar
to HHSEGS.”

Because of the low impact design element of HHSEGS and the land efficiency of its design,
impacts of a PV project would necessarily be greater than HHSEGS. A generic PV project
would require very substantial grading and leveling of the site. Moreover, as a generic PV
project would have to be substantially larger than HHSEGS in order to provide the same
quantity of renewable energy, even a PV project that minimized grading and leveling, and
had the same impact per acre as HHSEGS , would in fact have a much greater impact on the
ground as it would require far more acreage.

40. Pages 6.1-62-63, Biological Resources, 2" paragraph: The PSA states “If reconfiguration of
the proposed project site was needed to accommodate installation of parallel rows of PV
modules, the extent of impacts on biological resources identified for the proposed project
could change. Staff concludes that impacts on desert tortoise, waters of the U.S., waters of
the state, and other special-status plants and wildlife could be slightly more if the project
boundary moved east or north.”

This section should address the impact of increasing the project boundaries to
accommodate a 500-MW PV project.

41. Page 6.1-63, 1° full paragraph: The PSA states: “Impacts on groundwater dependant plants
and wildlife species would be much less than HHSEGS, given the very infrequent washings
needed for PV solar panels, and these impacts could likely be mitigated to below a level of
significance. Because this technology does not employ central collector towers (e.g., an SPT
at the center of a heliostat array), no collision or singeing/burning impacts on avian species
would occur. Impacts on raptors and avian species would occur through conversion of the
project site from native vegetation to a solar farm, but the impacts are predicted to be much
less than HHSEGS. Impacts on avian species stemming from habitat loss could be mitigated
to below a level of significance.”

This paragraph should be revised as follows:

HHSEGS’ onsite wells will not have an impact on offsite water dependent vegetation.
However, if such an impact is assumed, fimpacts from water extracted from onsite wells on
offsite groundwater dependant plants and wildlife species would be mueh less than
HHSEGS, given the very infrequent washings needed for PV solar panels, and these impacts
could likely be mitigated to below a level of significance. Because this technology does not
employ central collector towers (e.g., an SPT at the center of a heliostat array), PV presents
no risk ofre collision with towers (although it would present risk of collision with panels) or
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singeing/burning due to elevated solar flux to impacts-en-avian species would occur.
Impacts on raptors and other avian species of the solar field would occur through
conversion of the project site from native vegetation to a solar farm, but the impacts are
predicted to be muechtess-thanthe same as the HHSEGS, or greater than the HHSEGS if a PV
facility would require grading of the land. Impacts on avian species stemming from habitat
loss could be mitigated to below a level of significance.

42. Page 6.1-63, Cultural Resources, 1% paragraph: The PSA states: “Construction and operation
of the Solar PV Alternative at the proposed project site would most likely result in a similar
extent of physical ground disturbance on the project site and a much lesser degree of visual
intrusion on off-site resources relative to the proposed project, because the vertical profile
of HHSEGS would dramatically change with the loss of the HHSEGS power towers. Staff
would characterize the net effect of this alternative on cultural resources to be much less
than that of HHSEGS.”

Construction and operation of the Solar PV Alternative at the proposed project site due to
the increased footprint required and grading of up to 100 percent the land would result in a
greater extent of physical ground disturbance on the project site. Under the HHSEGS low-
impact design, subsurface cultural resources will remain intact.

The discussion of visual impacts is both factually incorrect and does not belong in the
Alternatives section. These issues are discussed further in the Applicant’s comments on the
Visual Resource and Cultural Resource sections of the PSA.

43. Page 6.1-63, Geology and Paleontology: The PSA states: “Construction and operation of the
Solar PV Alternative at the proposed project site could have significantly fewer impacts
compared to the proposed HHSEGS project. Primarily, the Solar PV Alternative would not
require the deep or otherwise specialized foundations that would be required for the SPTs
and the numerous heliostat foundations of the proposed project.”

If a PV site would be graded and/or expanded to produce the same amount of power as the
HHSEGS, the potential impacts would be greater than the impact of the HHSEGS.
Additionally there are no foundations associated with the heliostats.

44. Page 6.1-64, Noise and Vibration: The PSA states: “The only source of noise would be the
inverters, which are generally quiet at relatively short distances. Impacts related to noise
would be much less than HHSEGS under this alternative.”

The analysis for Sandy Valley offsite assumes that after COC’s the overall impacts of both
would be insignificant; therefore, the impacts would be the same. The same reasoning
applies here. The COC ‘s of the HHSEGS Noise and Vibration will reduce the impacts to less
than significant; therefore, the impacts when measured outside the project boundaries are
the same.

45. Page 6.1-64, Public Health: The PSA states: “Due to very infrequent washings of PV panels,
toxic air emissions related to mirror washings would be substantially reduced.”

We are not aware of any toxic air emissions related to mirror washings, and the PSA points
to no evidence for them. Please explain the statement that “toxic” air emissions will result
from mirror washing.
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46. Page 6.1-64, Socioeconomic Resources: The PSA states: “The beneficial impact through
construction employment and increased taxes and fees would be the same as HHSEGS.”

The HHSEGS will require more workers during construction and operation. Therefore, the
beneficial impact from construction employment and taxes paid by these workers will be
greater than the PV alternative.

47. Page 6.1-65, Traffic and Transportation, 2" paragraph: The PSA states: “Mitigation
measures could include screening the site perimeter.”

For both the HHSEGS and the PV alternative, the impacts of glint and glare, if any, can be
mitigated to less than significant.

48. Page 6.1-65, Visual Resources, Comparison of the Proposed HHSEGS Project to the Solar PV
Alternative: The PSA states: “The Solar PV Alternative would not use heliostats or any other
type of mirrored-surface solar collector. Although the acreage requirement for this
alternative would be comparable to the proposed HHSEGS project, the most notable
difference between the proposed project and the Solar PV Alternative is the lack of the
visually dominant power towers, brightly glowing SRSGs, and FAA safety lighting.”

As discussed previously, the acreage for a 500-MW PV project would be greater. Also, as we
discuss in our comments on the Visual Resources section of the PSA, we disagree with the
characterization of the towers as visually dominant, of the SRSGs as “brightly glowing” or of
the FAA safety lighting as a significant adverse impact.

49. Page 6.1-67, Soil and Surface Water, 3" paragraph: The PSA states: “Higher land
requirements for utility-scale PV power plants have also been stated in the range of about 9
acres per MW (REAT 2010).”

This should also be recognized in the other sections of this Alternatives analysis.

50. Page 6.1-68, 1*' partial paragraph: The PSA states: “Also, because traditional power plant
facilities are not needed, a PV alternative would result in less soil disturbance for power
plants (21 acres for the proposed HHSEGS project) and construction laydown and temporary
parking (approximately 20 acres for the proposed HHSEGS project) to construct them.
Impacts related to soil erosion during project operations would be less than the proposed
HHSEGS project.”

This is not necessarily true. It is our understanding that for the California Valley Solar Ranch,
37 1-acre construction lay down areas were required.

51. Page 6.1-72, 1* partial paragraph: The PSA states: “Avoiding these impacts would not be
possible. Under the Parabolic Trough Alternative, the potential for avian species to collide
with various structures in the solar field is much less than the proposed HHSEGS project
because no SPT is associated with this alternative; therefore, no tower collision impacts
would occur. Impacts on raptors and avian species would also occur through conversion of
the project site from native vegetation to a solar farm.”

What is the assumed potential for avian collision with the tower? We are particularly
concerned with the assumption that collisions will be “much” less. “Much” less than what?
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52. Page 6.1-72, Cultural Resources: The PSA states: “Staff would characterize the net effect of
this alternative on cultural resources to be much less than that of HHSEGS.”

The low-impact design of the HHSEGS will reduce ground disturbance compared to PV, and
will have less impact on cultural resources.

53. Page 6.1-80, Environmentally Superior Alternative, 2" paragraph: The PSA states: “From the
perspective of purely minimizing effects on the existing environment, the No-Project
Alternative would be the superior alternative because it would result in no changes in the
existing condition.”

Pursuant to CEQA, the agency must identify the predictable outcome of denial of the
project, including proposals of different projects. The likely outcome of No Project is
residential or development of up to 170 parcels on the project site. Because the issuance of
building permits and well permits are ministerial acts, the development of these parcels may
proceed without further environmental review and any additional mitigation for the impacts
of this development. In contrast, the proposed HHSEGS project is subject to thorough
environmental review and will be subject to numerous conditions that will mitigate the
impacts of the project. Therefore, from the perspective of purely minimizing effects on the
existing environment, the HHSEGS project would be the superior alternative.

JULY 23,2012 2
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Alternatives Appendix 2
Updated

“What Would Be Reasonably Expected To Occur In The Foreseeable Future If The

Project Were Not Approved?”

170 Homesites, Wells, and Related Infrastructure Impacts

NO PROJECT ALTERNATIVE

Environmental Effect

POTENTIAL EFFECTS OF THE “NO PROJECT ALTERNATIVE”

Air Quality

Construction-related emissions

Air District dust control measures will apply; however, individual home builders will
not have any Air District permits and no Air Quality Monitors.

Project operations emissions

Homes will have some common household emissions, but will not require Air District
permits.

Biological Resources

Impacts on special-status plant
species and habitats

Homeowners will not be required to acquire offsite mitigation lands.

Per existing law, homeowners must simply provide CDFG with 10-day notice before
removing “special status” plants.

If 10-day notice is given to CDFG, after that period ends, plants can be eradicated
without any compensation.

Impacts on waters of the U.S.
and waters of the state

Homeowners will not be required to acquire offsite mitigation lands.

Impacts on desert tortoise

Homeowners will not be required to acquire offsite mitigation lands.
Homeowners will not be required to construct desert tortoise fencing.

Homesites remove 3,276 acres of potential habitat.

Impacts on special-status
terrestrial wildlife species
(other than desert tortoise)

Homeowners will not be required to acquire offsite mitigation lands.

Homeowners will be allowed to passively haze any onsite non-threatened, non-
endangered species.

Homesites remove 3,276 acres of potential habitat.

Impacts on avian species,
including raptors

Homesites remove 3,276 acres of potential foraging habitat.

Cultural Resources

Potential to disturb, destroy, or
visually degrade significant
prehistoric and historical
archaeological sites on the site
(see note)

Same as project with homesites located on the “site.”

Potential to disturb, destroy, or
visually degrade significant
prehistoric and historical
archaeological sites beyond
the site

Same as project with homesites located on the “site.”

JULY 23,2012

39




Hidden Hills Solar Electric Generating System (HHSEGS)

(11-AFC-2)
PSA Comments, Set 2

Alternatives Appendix 2
Updated

“What Would Be Reasonably Expected To Occur In The Foreseeable Future If The

Project Were Not Approved?”

170 Homesites, Wells, and Related Infrastructure Impacts

NO PROJECT ALTERNATIVE

Environmental Effect

POTENTIAL EFFECTS OF THE “NO PROJECT ALTERNATIVE”

Potential impacts on significant
built-environment cultural
resources on the site

Same as project with homesites located on the “site.”

Potential impacts on significant
built-environment cultural
resources beyond the site

Same as project with homesites located on the “site.”

Potential to disturb, destroy, or
visually degrade significant
ethnographic resources on the
site

Same as project with homesites located on the “site.”

Potential to disturb, destroy, or
visually degrade significant
ethnographic resources
beyond the site

Same as project with homesites located on the “site.”

Note: “Site” means the facility site proper and does not include linear or ancillary infrastructure away from the facility

site.

Fire Protection

Potential impacts on local fire
protection resources

Additional 170 homesites requiring fire protection.

Potential impacts on
emergency response services

Additional 170 homesites requiring emergency services

Geology and Paleontology

Potential impacts from strong
seismic shaking

Similar to the HHSEGS, though different seismic codes apply to residential.

Potential impacts from soil
failure caused by liquefaction,
hydrocollapse, formation of soil
fissures, and/or dynamic
compaction

Similar to the HHSEGS, though different seismic codes apply to residential.

Potential impacts on
paleontological resources

Similar to the HHSEGS with homesites.

Potential impacts on geological
or mineralogical resources

Similar to the HHSEGS with homesites.

Hazardous Materials

Potential for release of
hazardous materials to occur

Smaller quantities associated with homesites.
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Alternatives Appendix 2
Updated

“What Would Be Reasonably Expected To Occur In The Foreseeable Future If The

Project Were Not Approved?”

170 Homesites, Wells, and Related Infrastructure Impacts

NO PROJECT ALTERNATIVE

Environmental Effect

POTENTIAL EFFECTS OF THE “NO PROJECT ALTERNATIVE”

onsite

Potential for release of
hazardous materials to occur
offsite

Smaller quantities associated with homesites.

Land Use

Conflicts or inconsistencies
with general plan land use
designations and zoning

Homesites consistent with general plan and zoning.

Conversion of agricultural land

Conversion of potential agricultural lands will occur, as evidenced by former orchard
activities.

Noise and Vibration

Potential for noise to impact
noise-sensitive receptors

Temporary construction noise impacts less than significant; noisy construction
limited to hours allowed by applicable LORS.

Public Health

Potential for project operations
to cause air toxics-related
impacts that could affect public
health

Home site construction and operations address potential for toxics-related impacts.

Socioeconomic Resources

Construction employment and
increased taxes and fees

Home site construction will have some beneficial socioeconomic impacts.

Displacement of existing rural
residences

Potential impacts to emergency
medical and law enforcement
services

Home site construction and operations will create demands for emergency, fire, and
law enforcement services.

Traffic and Transportation

Potential impacts on roadway
infrastructure

Existing roadway system on project site can serve homesites.

Potential for glint and glare to
cause safety hazards from an
operator control perspective
(i.e., vehicle drivers and aircraft
pilots)

Homesites will not have reflective surfaces, other than windows. Residences will
have night lighting, similar to night lights seen in Charleston View and Pahrump.

JULY 23, 2012

41




Hidden Hills Solar Electric Generating System (HHSEGS)

(11-AFC-2)
PSA Comments, Set 2

Alternatives Appendix 2
Updated

“What Would Be Reasonably Expected To Occur In The Foreseeable Future If The

Project Were Not Approved?”

170 Homesites, Wells, and Related Infrastructure Impacts

NO PROJECT ALTERNATIVE

Environmental Effect

POTENTIAL EFFECTS OF THE “NO PROJECT ALTERNATIVE”

Transmission Line Safety and Nuisance

Potential for impacts related to
aviation safety, hazardous
shocks, nuisance shocks, and
electric and magnetic field
exposure

Homesites will require residential (distribution-level) electric service, requiring new
overhead or underground lines.

Visual Resources

Construction-Related
Impacts

Potential to substantially
degrade the existing visual
character or quality of the site
and its surroundings

Home site construction would likely be intermittent and staggered; that is, individual
homesites would be built by landowners on their own schedules, as opposed to
being constructed all at once in home-builder phases.

Potential to create a new
source of substantial light or
glare which would adversely
affect day or nighttime views in
the area

Home site construction not a substantial source of daytime light or glare or nighttime
construction lighting.

Project Operations Impacts

Potential to substantially
degrade the existing visual
character or quality of the site
and its surroundings

Similar to project. Residences will have night lighting, similar to night lights seen in
Charleston View and Pahrump.

Potential to create a new
source of substantial light or
glare, which would adversely
affect day or nighttime views in
the area

Residences will have night lighting, similar to night lights seen in Charleston View
and Pahrump.

Waste Management

Potential for disposal or
diversion of project materials to
cause impacts on existing
waste disposal or diversion
facilities

Homebuilders required to comply with applicable LORS re disposal or diversion.

Potential for impacts on human
health and the environment
related to past or present soil

Homebuilders required to comply with applicable LORS re disposal or diversion.
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Alternatives Appendix 2
Updated

“What Would Be Reasonably Expected To Occur In The Foreseeable Future If The

Project Were Not Approved?”

170 Homesites, Wells, and Related Infrastructure Impacts

NO PROJECT ALTERNATIVE

Environmental Effect

POTENTIAL EFFECTS OF THE “NO PROJECT ALTERNATIVE”

or water contamination

Soil and Surface Water

Soil erosion by wind and water
during project construction

Home site development of the 3,276-acre site would result in similar soil erosion by
wind and water during construction, given the Air Quality Monitors and related
monitoring activity for the site versus the homebuilding not subject to similar
stringent monitoring.

Soil erosion by wind and water
during project operations

Home site development of the 3,276-acre site would result in similar soil erosion by
wind and water during operations, given the Air Quality Monitors and related
monitoring activity for the site versus the homebuilding not subject to similar
stringent monitoring.

Water quality impacts from
contaminated storm water
runoff

Home site development of the 3,276-acre site would result in similar water quality
impacts. In fact, home sites may result in more impervious surfaces and more non-
point sources, such as residential motor vehicles, OHVs, and agricultural equipment
(tractors and alike for the 20- to 40-acre home sites). Less than significant with
implementation of BMPs.

Water quality impacts from
storm damage

Home site development of the 3,276-acre site would result in storm water control
issues.

Water quality impacts from
power plant operations

(Note: This category seems redundant with others above and below.)

Water quality impacts from
sanitary waste

Greater than project operations. Home site development of the 3,276-acre site
would result in greater needs for sanitary sewer services than project operation.
Homeowners would be able to install septic systems, given the lack of available
third-party sewer service in the Charleston View area.

Potential impacts from onsite
and offsite flooding

Home site development of the 3,276-acre site would result in similar onsite and
offsite potential flooding impacts, given the LORS requirements to match pre and
post-project water flows.

Potential to impede or redirect
100-year flood flows, as shown
on Federal Emergency
Management Agency maps

Home site development of the 3,276-acre site would result in similar potential
impacts.

Water Supply

Potential impacts on local wells

The 170 homesites would each have the right to sink domestic wells as a matter of
right (ministerial permit to ensure that public health is protected by property
constructed wells). Assuming 1 AFY per home site (which is conservative, given the
likely water uses on 20- to 40-acre desert home sites), the No project Alternative
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Alternatives Appendix 2
Updated

“What Would Be Reasonably Expected To Occur In The Foreseeable Future If The

Project Were Not Approved?”

170 Homesites, Wells, and Related Infrastructure Impacts

NO PROJECT ALTERNATIVE

Environmental Effect

POTENTIAL EFFECTS OF THE “NO PROJECT ALTERNATIVE”

has as a reasonably foreseeable consequence an additional 170 AFY of domestic
water use in the Charleston View area (WATER SUPPLY-1, -2, and -3).

Individual homeowners would not be required to obtain offsets of water at 1:1, as
proposed for the HHSEGS project. Consequently, the No Project Alternative would
likely result in both (a) an additional 170 AFY of use and (b) no 140 AFY offset at 1:1
as proposed by the project, given that they would have unlimited pumping rights as
overlying California landowners in an un-adjudicated basin (WATER SUPPLY-1, -2,
and -3).

Individual homeowners would not be required to do any monitoring of wells, given
that they would have unlimited pumping rights as overlying California landowners in
an un-adjudicated basin (WATER SUPPLY-6).

Potential impacts on local wells
continued

Individual homeowners would not be required to reimburse additional energy costs,
given that they would have unlimited pumping rights as overlying California
landowners in an un-adjudicated basin (WATER SUPPLY-7).

Individual homeowners would not be required to install water metering devices;
given that they would have unlimited pumping rights as overlying California
landowners in an un-adjudicated basin (WATER SUPPLY-4).

Individual homeowners would not be required to submit a Groundwater Level
Monitoring, Mitigation, and Reporting Plan or monitor water levels in Nevada, given
that they would have unlimited pumping rights as overlying California landowners in
an un-adjudicated basin (WATER SUPPLY-6 and -8).

Individual homeowners would not be required to develop a Groundwater Quality
Monitoring and Reporting Plan, given that they would have unlimited pumping rights
as overlying California landowners in an un-adjudicated basin (WATER SUPPLY-9).

Potential impacts on
groundwater basin balance

The 170 homesites would each have the right to sink domestic wells as a matter of
right (ministerial permit to ensure that public health is protected by property
constructed wells). Assuming 1 AFY per home site (which is conservative, given the
likely water uses on 20- to 40-acre desert home sites), the No Project Alternative
has as a reasonably foreseeable consequence an additional 170 AFY of domestic
water use in the Charleston View area (WATER SUPPLY-1, -2, and -3).

Individual homeowners would not be required to obtain offsets of water at 1:1, as
proposed for the HHSEGS project. Consequently, the No Project Alternative would
likely result in both (a) an additional 170 AFY of use and (b) no 140 AFY offset at 1:1
as proposed by the project, given that they would have unlimited pumping rights as
overlying California landowners in an un-adjudicated basin (WATER SUPPLY-1, -2,
and -3).
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Alternatives Appendix 2
Updated

“What Would Be Reasonably Expected To Occur In The Foreseeable Future If The
Project Were Not Approved?”
170 Homesites, Wells, and Related Infrastructure Impacts

NO PROJECT ALTERNATIVE

Environmental Effect POTENTIAL EFFECTS OF THE “NO PROJECT ALTERNATIVE”

Individual homeowners would not be required to monitor wells, given that they would
have unlimited pumping rights as overlying California landowners in an un-
adjudicated basin (WATER SUPPLY-6).

Individual homeowners would not be required to install water metering devices,
given that they would have unlimited pumping rights as overlying California
landowners in an un-adjudicated basin (WATER SUPPLY-4).

o Individual homeowners would not be required to submit a Groundwater Level
Potential impacts on Monitoring, Mitigation, and Reporting Plan or monitor water levels in Nevada, given
groundwater basin balance, that they would have unlimited pumping rights as overlying California landowners in
continued an un-adjudicated basin (WATER SUPPLY-6 and -8).

Individual homeowners would not be required to develop a Groundwater Quality
Monitoring and Reporting Plan, given that they would have unlimited pumping rights
as overlying California landowners in an un-adjudicated basin (WATER SUPPLY-9).

BIOLOGICAL RESOURCES

General Comments

Due to the length of the Biological Resources Section of the PSA and the number of comments,
the Applicant is providing comments by subject area. The subject areas are basically in the order
they are addressed in the Summary of Conclusions section of the PSA. However, all botany
comments, with the exception of the General Comments below, are included as a separagraphte
Botany Section following Biological Resources for ease of review.

Significance Criteria: “Method and Threshold for Determining Significance”

1. The PSA includes a section titled, “Method and Threshold for Determining Significance.” In
this section, the PSA states as follows: “Thresholds for determining CEQA significance in this
section are based on Appendix G of the CEQA Guidelines (CCR 2006) and performance
standards or thresholds identified by the Energy Commission staff.” (PSA, p. 4.2-61.)

First, the PSA should recognize that Appendix G is a screening tool, not a method for setting
thresholds of significance. Appendix G is typically used in the Initial Study phase of the
CEQA process. Appendix G asks a series of questions. The purpose of these questions is to
make a “Determination,” “To be completed by the Lead Agency”. That “Determination” is
whether a project requires an EIR, a Mitigated Negative Declaration or a Negative
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Declaration. (See Appendix G.) Further, as the Governor’s Office of Planning and Research
stated, “Appendix G of the Guidelines lists a variety of potentially significant effects, but
does not provide a means of judging whether they are indeed significant in a given set of
circumstances.” 10

The answers to the Appendix G questions are not determinative of whether an impact is
significant or less than significant. Instead, Appendix G is used to determine the type of
CEQA document that should be prepared in the Initial Study phase. Appendix G does not set
any thresholds of significance. (See Remy & Thomas, Guide to the California Environemtnal
Quality Act, 11" ed, pp. 239-240.) The FSA should recognize the proper use of Appendix G.

Second, the PSA notes that the “Thresholds for determining CEQA significance in this section
are based on * * * performance standards or thresholds identified by the Energy
Commission staff.” This statement is vague. Precisely what does the PSA mean by a
“performance standard” or “thresholds”? What are these thresholds? In what proceedings
were these thresholds established? If these thresholds were not promulgated through a
public process, under what authority are they being applied?

The PSA describes “Method and Threshold for Determining Significance” at page 4.2-61.
Given the vague description of standards and thresholds developed elsewhere, it is
imperative that the FSA identify with specificity exactly where the significance criteria
applied were developed and why they are appropriate for use in analyzing the HHSEGS
project.

Site Habitat Quality

2.

Language in the Biology Section of the PSA uses several terms and phrases that could
mistakenly lead the reader to believe the site is fairly undisturbed, or that is has a large
diverse wildlife population. The section uses such terms as the site “features minimal
grading”, contains “good quality habitat”, and “The project site also includes a small area of
disturbed habitat.” This is not an accurate reflection of the existing disturbance and network
of graded roadways that exist on site. The PSA references “19 acres of disturbed habitat” on
site, as referenced in the initial HHSEGS AFC submittal. This figure has been recalculated
and there are approximately 61 acres of existing dirt roads on site and 16 acres of orchard
and other disturbed areas. Beyond the existing site disturbance, the site harbors an
extensive weed infestation including a minimum of 11 different weed species dispersed
throughout the project site. The PSA acknowledges the variance in quality tortoise habitat
with the recommendations of 1:1 in some areas; however, some of the weed infestations on
site render existing conditions unsuitable for supporting desert tortoise in many areas, and
thus do not warrant replacement through mitigation. A more accurate and reflective
representation of the sites current condition is warranted in the FSA.

Nelson’s Bighorn Sheep

3.

The conclusion that the project site is a corridor for bighorn sheep is not supported by any
reliable evidence. The report of pellets, if correctly identified, would indicate only that an
individual may have briefly passed over the site. The lack of additional pellets indicates that

Available at http://ceres.ca.gov/cega/more/tas/Threshold.html.
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bighorn sheep presence is very rare. Otherwise, many more pellet groups would have been
found on the large site since each sheep produces 13 to 15 pellet groups per day. The
discovery of one pellet group on 3,932 acres supports the rarity of use rather than
establishing it as a corridor.

The presence of a horn fragment raises the question of whether the individual was seriously
injured, since horns are not shed like antlers. A horn fragment would be lost only by a
serious injury or as remains of death. It is unclear how a horn fragment would be lost in this
open area, given the lack of other remains. It is more likely that the fragment was
transported to the site by humans, scavengers or water movement.

Anecdotes of bighorn sheep presence on the project site were presented in workshops
without any supporting documentation. These accounts are of dubious value and credibility.
They contradict the published scientific accounts of bighorn sheep behavior. Additionally,
they contradict the professional advice of bighorn sheep biologists at BLM and Nevada
Department of Wildlife and US Geological Survey as recorded in records of contacts in the
case files.

Desert Tortoise

4. As stated in the AFC, “The HHSEGS Site has been previously disturbed and developed. The
roads for the housing subdivision slated for the HHSEGS site are clearly visible on Google
Earth™. The only plant or wildlife species present that is protected by either the Federal
Endangered Species Act (“ESA) or the California Endangered Species Act (“CESA”) is the
Desert Tortoise (Gopherus agassizii): Only two live tortoises were observed onsite during
protocol-level surveys.” (AFC, P. 5.2-20.)

The facts regarding desert tortoise are not in dispute. The only remaining question concerns
the appropriate compensatory mitigation ratio or ratios, given the nature and quality of the
potential habitat at the HHSEGS site impacted by the proposed project.

As discussed at the June 27th PSA workshop in Bishop, CA, the Applicant has been reviewing
the desert tortoise compensation ratios proposed by staff. For further discussion on this
topic, the Applicant submitted its proposed approach for desert tortoise compensation in
the Applicant’s “Preliminary Staff Assessment Comments, Set 1,” filed and served on July 13,
2012.

The Applicant understands that the Staff will review these materials and continue a
productive dialogue on mitigation ratios. The Applicant appreciates the Staff’s hard work to
date and its willingness to review the information compiled by the Applicant’s desert
tortoise experts.

Regarding Desert Tortoise translocation, in response to agency comments and
recommendations, the Applicant agreed to advance a proposal for the relocation of desert
tortoise captured onsite to a strip of private land (which varies between 2 to 6 feet wide)
between the edge of the dirt trail (generally referred to as stateline road) adjacent to the
California-Nevada stateline and the actual stateline. A revised Desert Tortoise Translocation
Plan will be submitted in August 2012.
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Common Wildlife and Plants: Non-Threatened, Non-Endangered*"

5.

The PSA treats non-threatened and non-endangered animals and plants as if they are listed
under the Federal ESA and CESA. The PSA variously refers to certain plant and animal
species as “rare,” “sensitive,” “important,” California Species of Special Concern (CSC), or,
generically, as “special status” plant and animal species. These terms are imprecise and
misleading. These are not species protected or “listed” under ESA or CESA (“non-listed
species”).

The effect of referring to these non-listed species as “special status” improperly
intermingles non-listed species mitigation with listed species mitigation. In simplest terms,
while there are arguments that may be made for additional mitigation under CEQA for non-
listed species, the Committee must be wary of attempts to “bundle” mitigation of (1) non-
threatened, non-endangered, non-listed species with (2) federal and state endangered
species act mitigation requirements. These two concepts are legally distinct.

As one example, Biological Resources Table 9, “Biological Resources Compensatory
Mitigation Summary of Compensation Lands Costs,” lumps together (a) Desert Tortoise
mitigation requirements with (b) non-listed species compensation requested by Staff for
Burrowing Owl, state waters, and special status plants.

For non-listed species “CEQA establishes a duty for public agencies to avoid or minimize
environmental damage where feasible.”12 When making required findings, the agency
must consider whether the proposed project with implementation of mitigation measures
will “avoid or substantially lessen” the significant environmental effects of the project.!3
These determinations must be supported by substantial evidence in the record.'# Neither
ESA nor CESA legal authorities are applicable to such non-listed species of plants or animals.
The FSA should clearly distinguish between listed and non-listed species and not bundle
mitigation measures for both.

The net effect of bundling listed species issues with non-listed species issues is to create the
impression that the project has greater potential impacts to biological resources than it will
have in reality. ESA and CESA contain additional legal requirements for listed species, such
as the granting of incidental take authority for permitted activities that only applies to ESA
and CESA listed species. These same ESA and CESA legal obligations simply do not apply to
non-listed species. By bundling listed and non-listed species into a single “special status”
category, the PSA blurs the significant distinction the law draws between listed and non-
listed species. This homogenization could create the erroneous impression that listed

11 As used in these comments, the term “special-status” species does not mean listed as threatened, endangered or
candidate species under the federal ESA or CESA, and has no relationship to the legal status of any particular species.
Instead, the term “special-status” species is a more expansive term, employed by some agencies as an administrative
designation. The term “special-status” is used by Applicant to reflect the terminology used by the agencies.

14 C.C.R. § 15021
14 C.C.R. § 15091
14 CCR 15384; See also Public Resources Code, Sections 21080, 21082.2, 21168, and 21168.5.
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species and “special status” species are one in the same. As a mater of law, listed species
and non-listed species are very different. The FSA should clearly delineate between (1) listed
species subject to treatment under ESA and CESA and (2) all other non-listed species,
subject to treatment under CEQA.

6. Under CEQA, a species not listed as endangered, threatened or a candidate species may be
considered “rare” if the species can be shown to meet the criteria in subdivision (b) of
Section 15380 of the CEQA Guidelines. Specifically, Section 15380(b)(2)(A) provides that
plant species may be considered rare if, “[a]lthough not presently threatened with
extinction, the species is existing in such small numbers throughout all or a significant
portion of its range that it may become endangered if its environment worsens”. Simialrly,
Section 15380(b)(2)(A) provides that plant species may be considered rare if “The species is
likely to become endangered within the foreseeable future throughout all or a significant
portion of its range and may be considered “threatened” as that term is used in the Federal
Endangered Species Act.”

Most importantly the PSA cannot simply assume that a species is “rare.” Instead there must
be a specific showing that the species meets the criteria set for in Section 15380.

To bring the species under Section 15380, there must be substantial evidence that the
species exists in such small numbers throughout all or a significant portion of its range that
it may become endangered if its environment worsens. Without such a showing supported
by substantial evidence, it is improper to merely presume that it may become endangered
or to treat the unlisted species in the same manner as if it were listed. The FSA should not
describe any species as endangered, threatened or rare, unless the FSA also offers
substantial evidence, and not speculation, that the species is “existing in such small numbers
throughout all or a significant portion of its range that it may become endangered if its
environment worsens”.

Special-Status Plants

7. There are no ESA and CESA listed plants on the HHSEGS site. However, the PSA states that
the following plants meet the CEQA Definition of “rare”: Acleisanthes nevadensis
[Selinocarpus nevadensis] (desert wing-fruit), Androstephium breviflorum (pink-flowered
androstephium), Astragalus nyensis (Nye milk-vetch), Astragalus preussii var. preussii
(Preuss' milk-vetch), Astragalus sabulonum (gravel milk-vetch), Astragalus tidestromii
(Tidestrom’s milk-vetch), Chaetadelpha wheeleri (Wheeler’s skeletonweed), Cymopterus
multinervatus (purple-nerve spring parsley), Ephedra torreyana (Torrey’s Mormon-tea),
Eriogoum bifurcatum (Pahrump Valley buckwheat), Phacelia pulchella var. gooddingii
(Goodding's phacelia). As discussed below, the Applicant does not agree that these plants
necessarily meet the CEQA definition of “rare”.

Plants that are not rare as defined by CEQA are subject to the general provisions of CEQA,
but they enjoy no “special status” in the eyes of the law; these plants are neither
endangered, threatened, rare, listed under the federal or state endangered species acts, nor
are they candidates for such lists. The FSA’s analyses of plant issues should focus on the
legal definition of “rare,” as set forth in CEQA Guideline 15830, and not the non-legal
colloquialisms sometimes assigned by other parties. “Special status,” “Species of Special
Concern Species,” and often just “sensitive” species are all terms without legal significance.
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To the extent that such terms are used in the PSA to suggest that non-listed species should
be accorded listed species treatment, such use is arbitrary, capricious, misleads the public
and the decisionmakers and should not be used in the FSA.

“Rare” plants are not protected by CESA which focuses on endangered, threatened, and
candidate species. The designation of a species as “rare” has legal significance under CEQA,;
however, to be afforded this additional protection, the plant species must meet the legal
definition of “rare” under CEQA on the basis of substantial evidence. As discussed herein,
under CEQA, a species not listed as endangered, threatened or a candidate species may be
considered rare only if the species can be shown to meet the criteria in subdivision (b) of
Section 15380 of the CEQA Guidelines.

Specifically, Sections 15380(b)(2)(A)&(B) provide that plant species may be considered rare
under limited circumstances: the species is existing in such small numbers throughout all or
a significant portion of its range that it may become endangered if its environment worsens
oris likely to become endangered within the foreseeable future throughout all or a
significant portion of its range and may be considered “threatened” as that term is used in
ESA.

Thus, by definition, for a plant to be considered “rare” under CEQA, it must, among other
things, be potentially adversely affected throughout all or a significant portion of its range.
However, the PSA cannot simply assume that the criteria in Section 15380 are satisfied.
There must be a demonstration based on substantial evidence that the required showing
has been made to categorize the species as rare. The PSA does not make such a showing.

8. The PSA lists two “Significance Criteria” applicable to “special status plants”:

e asubstantial adverse effect to plant species considered by the California Native Plant
Society (CNPS), CDFG, or USFWS to be rare, threatened, or endangered in California or
with strict habitat requirements and narrow distributions; a substantial impact to a
sensitive natural community (i.e., a community that is especially diverse; regionally
uncommon; or of special concern to local, state, and federal agencies);

e asubstantial adverse effect to wildlife species that are federally-listed or state-listed or
proposed to be listed; a substantial adverse effect to wildlife species of special concern
to CDFG, candidates for state listing, or animals fully protected in California (PSA, p. 4.2-
61.)

However, the PSA does not cite to any authorities for these significance criteria. The FSA
should identify with specificity and citation to authority the legal basis for these criteria
related to special status plants.

CEQA requires more than an assumption that a non-listed species may have a “narrow
distribution” or that it may be of “concern”. There must be a specific and express finding,
supported by substantial; evidence in the record that “the species is existing in such small
numbers throughout all or a significant portion of its range that it may become endangered
if its environment worsens.” The FSA should analyze the plant species found on the HHSEGS
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site against these criteria, rather than relying on (1) CNDDB (NatureServe) Global Rank/State
Rank and (2) California Native Plant Society list, as discussed next below.

9. The PSA lists certain plants as “special status” in Biological Resources Table 3, “Special-status
Plant Species Known to Occur or Potentially Occurring in the HHSEGS Area.”

It appears that the PSA is using two different data sources to make its determination that a
plant is “rare.” Biological Resources Table 15, “Special-status Plant Species in the Project
Area and Offsite,” appears to rely on two resources: (1) CNDDB (NatureServe) Global
Rank/State Rank and (2) California Native Plant Society list.

The CNDDB process is well-documented in the PSA, though the reliance on NatureServe to
access CNDDB information is new. In marked contrast, the California Native Plant Society
list process is not well-described.

According to the California Native Plant Society web site, “In the spring of 2011, CNPS
officially changed the name “CNPS List” to “California Rare Plant Rank.” The definitions of
the ranks and the ranking system have not changed, and the ranks are still used to
categorize the same degrees of concern, which are described as follows:...” 15

The California Rare Plant Rank itself includes the following footnote explanation: “In March,
2010, DFG changed the name of ‘CNPS List’ or ‘CNPS Ranks’ to ‘California Rare Plant Rank’
(or CRPR). This was done to reduce confusion over the fact that CNPS and DFG jointly
manage the Rare Plant Status Review groups (300+ botanical experts from government,
academia, NGOs and the private sector) and that the rank assignments are the product of a
collaborative effort and not solely a CNPS assignment. The old name gave the false
impression that CNPS solely assigned the ranks and had excessive influence on the
regulatory process. * * *”16

The California Rare Plant Rank decision making and plant ranking process is not transparent,
and the Applicant has not been afforded a reasonable opportunity to assess whether the
ranking and decisions are supported by sufficient evidence.

The FSA needs to explain to the public exactly how plants are nominated, placed upon these
listed, ranked, and sometimes re-ranked on the California Rare Plant Rank. The FSA should
provide a detailed explanation of the California Rare Plant Rank:

e Who participates in the California Rare Plant Rank process? What qualifications, if any,
are required? Can the general public participate?

e How do they participate? What is the public process for creation of the California Rare
Plant Rank? How are plants submitted for consideration? What are botanists’
obligations, if any, to participate?

15 http://www.cnps.org/cnps/rareplants/ranking.php.

16 http://www.dfg.ca.gov/biogeodata/cnddb/pdfs/SPPlants.pdf
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e Public review and comment: is public review and comment allowed? Are there public
comment periods for listing a plant? Changing the rank of a plant?

e Must plants listed as “rare” in the California Rare Plant Bank meet the criteria for “rare
plants in Section 15380(b)(2)(A) of the CEQA guidelines?

Given the PSA’s heavy reliance on the California Rare Plant Rank, CEQA requires that the FSA
inform the public and the decision makers as to how the list is created.

Condition BIO-19 requires protections for special status plants that occur off-site: “BIO-19
requires avoidance and minimization measures during life of project to protect occurrences
in close proximity to the project.” (PSA. P. 4.2-64; emphasis added.)

This Condition attempts to control events and actions that will occur in off-site areas. The
Commission’s jurisdiction is limited to the site and related facilities (Public Resources Code
Section 25500 et seq.) As a matter of law, the Commission cannot condition activities
beyond the boundaries of the project site and or the site of the related facilities. As a
practical matter, “off-site” would be either in Nevada, on BLM lands to the north or on
private lands in California which are not under the control of the Project Owner. Neither the
Applicant nor the Commission can control activities off-site. This Condition should be
deleted.

Condition BIO-20 requires compensatory mitigation for special status plants: “BIO 20
requires compensatory mitigation for onsite occurrences through acquisition and
preservation offsite at a ratio of 3:1 and 2:1. Pending results of the spring 2012 surveys,
onsite avoidance may be recommended if there are insufficient opportunities for offsite
mitigation If avoidance is infeasible, a conclusion of significant and immitigable impacts may
be made.” (PSA, p. 4.2-64.)

The Condition includes mitigation ratios as high as 3:1, but does not explain the bases for
such ratios. Instead, BIO-20 references NatureServe Ranks, requiring “a ratio of 3:1, based
on the number of occurrences affected, for NatureServe state rank 1 plants (S1), and a 2:1
ratio for state rank 2 plants (S2).” No explanation is provided as to why NatureServe
Rankings are used, and no explanation is given for why an S1 ranking merits a 3:1 ratio. The
FSA should explain the legal basis for the mitigation compensation ratios

Condition BIO-21 calls for the creation of a wholly new on-site staff position, the
“Designated Botanist”. To begin, there is no showing of any need for a wholly new staff
oversight function dedicated solely to Botany. As the experience at Ilvanpah has shown, to
the extent botany issues arise on site, the Applicant and Staff’s trained Biologists are
equipped and available to address botanical issues. Moreover, the HHSEGS project will not
employ rings or “haloes” around certain plants. There is no need for a designate Botanist,
given these facts. This Condition should be deleted.

Burrowing Owl

13.

Consistent with the concerns expressed above about elevating non-listed species to be on-
par with listed species, the PSA treats Burrowing Owl as if they are protected by CESA or
ESA. They are not.
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As discussed above, under CEQA, a species not listed as endangered, threatened or a
candidate species may be considered “rare” if the species can be shown to meet the criteria
in subdivision (b) of Section 15380 of the CEQA Guidelines. To bring the species under
Section 15380, there must be substantial evidence that the species is existing in such small
numbers throughout all or a significant portion of its range that it may become endangered
if its environment worsens.

Without such a showing based on substantial evidence, it is improper to treat non-listed
species such as the Burrowing Owl as if it was a listed species. In this case, there is no
substantial evidence to support the conclusion that the Burrowing Owl species is existing in
such small numbers throughout all or a significant portion of its range that it may become
endangered if its environment worsens.

As just one indicator of the health of Burrowing Owl across its range, the Commission need
only look to the number of cases before the Commission where Burrowing Owl have been
encountered. Burrowing Owl have been encountered in Commission certified projects in
northern California, southern California, the California coast, the Central Valley, the coastal
foothills, the valley foothills and in the desert. Indeed, it is highly probable that the
Burrowing Owl has not become a candidate species under CESA precisely because of the
abundance and the great range, as evidenced by Burrowing Owl activities at CEC-approved
project.

The 600 acres of Burrowing Owl mitigation lands requested by the PSA is unprecedented.
The PSA does not cite any precedent for this type or level of mitigation in other siting
proceedings.

Groundwater Dependent Vegetation

14. As a threshold matter, the PSA needs to define exactly what it means by “groundwater
dependent vegetation”. The PSA does not specify precisely which plants and vegetation are
considered “groundwater dependent vegetation.” The FSA should state with specificity the
groundwater dependent species at issue and also reflect the Applicant’s information on the
lack of significant groundwater effects associated with the minimal water usage by the
HHSEGS project.

15. The PSA focuses on potential impacts on Groundwater Dependent Vegetation in Nevada:
“Project-related groundwater pumping during construction and operation would result in a
drawdown of the water table , which may adversely affect nearby mesquite woodlands,
mesquite dune scrub, and active springs, including the Nevada Bureau of Land Management
Stump Spring Area of Critical Environmental Concern (ACEC) .” (PSA, p. 4.2-7)

Any discussion of the impact on resources in Nevada should be deleted from the PSA,
because these impacts are outside the scope of CEQA, as discussed above. (14 CCR 15380).

16. The PSA requires the HHSEGS's project to both monitor groundwater levels with precision
that is not possible and, ultimately, to shutdown if groundwater modeling shows a decline
in groundwater levels. This requirement is unprecedented and will make the project un-
financeable and thus unbuildable.
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17. Condition BIO-23 requires groundwater monitoring at a scale that is astounding. The
Applicant is required to monitor (a) east of the project site, which is wholly in Nevada; (b) in
Nevada at the BLM Stump Spring ACEC; and (c) at other locations at “offsite reference
plots.” BIO-23 includes a purported new significance threshold that is both new and facially
arbitrary: “’Less-than-significant effect’ shall be defined as less than 20 percent change
from the baseline condition or values in any of the vegetation attributes monitored that
indicates a decline in the health of the mesquite and other groundwater-dependent
species.” Further, the Condition requires, “remedial action” if water levels drop by six
inches (0.5 feet) in an area where the water table can vary by several feet annually due to
normal variations in seasonal rainfall. BIO-23 continues on for six full pages, adding
prescriptive layer upon prescriptive layer of out-of-state monitoring related requirements.

18. Condition BIO-23 is to be coordinated with Condition BIO-24. Bio-24 calls for “Remedial
Action.” Remedial Action is synonymous for “shut down” of the project. BIO-24 includes
two separate requirements for shutting down the project in the space of two paragraphs:

If monitoring detects project-related impacts to any groundwater dependent
ecosystems (GDEs) that meet or exceed the [6-inch] thresholds, the project owner
shall determine which project well(s) are the source of the impact and stop
pumping, modify or reduce pumping at that well(s) as necessary to restore the
groundwater elevation to pre-threshold levels. (BIO-24, p. 4.2-39.)

Accordingly, the project will be required to shutdown if there is a 6-inch drop in water levels
in a water table that can vary — naturally — more than 6 feet.

Similarly, BIO-24 calls for both the further acquisition of Nevada-based water rights and the
shutdown of the project, for a second time:

If monitoring, as described in WATER SUPPLY-6, indicates that project-related
groundwater elevations continue to decline before they begin to rise back to pre-
threshold levels, even after pumping has stopped, the project owner shall
compensate for the temporal decline in ecosystem health by a Water Use Offset
Plan, and according to the guidelines and performance standards for offsets
described in WATER SUPPLY-2. The acquisition of water rights is required in addition
to —not as an alternative to—stopping, reducing or modifying pumping. (BIO-24, p.
4.2-39.)

The shutting down of the project for a 6-inch drop in regional water levels — all measured in
Nevada —is both contrary to CEQA’s exemption related to Nevada’s based resources and
will result in the project being un-financeable and thus un-buildable. These conditions
should be deleted.

Desert Washes/State Waters

19. The acreages of State Waters, including Waters of the United States are incorrect through-
out the document. According to the Preliminary Delineation of Jurisdictional waters of the
State (URS, 2012), a total of 23.82 acres of jurisdictional waters of the State, were
delineated. Of these, 0.42 acres are also waters of the United States. Based on discussions
with CDFG and RWQCB staff, it is expected that the total acreage of onsite Waters of the
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State will be revised to eliminate drainage features mapped within maintained roads. After
removing drainage features and a pooling area within maintained roads, the revised Waters
of the State acreage on the HHSEGS site is estimated at 20.08 acres, which represents less
than 1 percent of the total project acreage. Most onsite ephemeral drainages are shallow
and less than 5 feet wide, thereby providing little if any wildlife habitat functions.

There is a significant factual error in Condition BIO-22 related to acreages of waters of the
State. (For other incorrect citations to the acreages, see also, for example, PSA, p. 4.2-6;
Biological Resources Table 2, p. 4.2-18; p. 4.2-45, and p. 4.2-63.) As stated above, Condition
BIO-22’s numbers are incorrect. Assuming the Condition is not deleted, the correct
acreages should be applied.

20. In general, the PSA overstates the HHSEGS project’s potential effects on desert washes and

the mitigation requested by the PSA is inappropriate. The requested mitigation and the high

mitigation ratios are not supported by the record and must be rejected.

As a factual matter, the Waters of the State that exist on site will continue to exist once the
project is constructed. Specifically, the Applicant’s design, utilizing pylons to support
heliostat as opposed to grading and leveling of more earth-moving intensive construction
techniques means these acres of state water are not “lost.” Outside the permanent
structures within the power blocks, no acre will be “lost” or need to be replaced because
they still exist and function as a result of the project’s design.

The Lake and Streambed Alternation (LSAA) process is intended to protect “fish and wildlife

resources.” Indeed, Section 1600 of the Fish & Game Code begins with this statement: “The

Legislature finds and declares that the protection and conservation of the fish and wildlife
resources of this state are of utmost public interest.” (Emphasis added.) The phrase “fish
and wildlife resources” is repeated in Sections 1600, 1602, 1603, 1605, 1614, and 1615.
Clearly, the LSAA process is focused on impacts to “fish and wildlife resources.”

There must be a link to fish and wildlife resources. In this case, it is undisputed that there
are no fish on the HHSEGS site. In fact, these are desert washes; there is only occasionally
water on site as a result of precipitation — rain. Since there are no fish, the only possible
jurisdictional connection to the HHSEGS site with regards to the LSAA Agreement Process
would be “wildlife.”

However, contrary to the focus on “fish and wildlife” resources in the Fish & Game Code,
Staff has instead focused the recommendation on plants:

BIO-22 requires acquisition of compensation lands within Pahrump Hydrologic Unit
at a 2:1 ratio for vegetated washes. Indirect effects to 4.51 acres shall be mitigated
at 0.5:1 ratio. The rare desert wash community, creosote bush-galleta grass
association, if present would be mitigated at a 2:1 ratio. (PSA, p. 4.2-63; emphasis
added,)

The PSA states that the biological value it seeks to protect via its proposed BIO-22 is plant
life. Instead of focusing on “fish and wildlife”, the PSA focuses on plants. Active desert
washes here are often devoid of any plant life; washes that have not channeled flow in the
recent past seldom evidence any plant growth in excess of the areas around them. Botany
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does not fall within the LSAA requirements related to protection of “fish and wildlife
resources.” The PSA’s reliance on botanical values in desert washes is not based in law and
must be rejected. BIO-22 should be deleted in its entirety.

Migratory/Special Status Resident Avian Species/Golden Eagles

21. The PSA correctly notes the “ongoing coordination with CDFG and USFWS, and receipt of
data responses for the Rio Mesa Project will inform conclusions presented in the FSA.”
(PSA, p. 4.2-64.) A joint HHSEGS-Rio Mesa workshop has been scheduled for August 8, 2012.

While some parties to this proceeding are particularly interested in the new additional
information that will be forthcoming and the dialogue between the parties at the August 8"
Staff workshop, it is important that the FSA catalogue and properly note the substantial
evidence that is already in the record on Avian issues.

Applicant notes that it submitted a Golden Eagle Survey plan in November 2011, which
contained proposed survey lengths, procedures, and protocols for golden eagle surveys.
None of the agencies requested any changes to the Golden Eagle Survey plan. In addition,
Applicant submitted a summary of the bird surveys conducted to date, including golden
eagle surveys, to USFWS in January 2012. Applicant also submitted in March 2012, avian
point count and golden eagle survey results from December 2011 and January 2012. To
date, the Applicant has not received any agency comments on either submittal.

22. As Staff has noted, the Rio Mesa project filed the “Golden Eagle And Avian Risk
Characterization Of The Rio Mesa Solar Electric Generating Facility, Riverside County, CA"
(the “Avian Risk Characterization” or “ARC”) 17 While Rio Mesa is a separate proceeding, it is
the Applicant’s understanding that the CEC Staff received the study and is relying upon that
study’s information for the PSA and the FSA.

The ARC closely analyzes the “McCrary Study” related to the Solar One facility near Daggett,
California: McCrary, M.D., P.H. Bloom, and M.J. Gibson. 1992. Observations on the
behavior of surplus adults in a Red-shouldered Hawk population. J. Raptor Res. 26:10-12.
The ultimate finding of the McCrary Study was that the potential effects on avian species
associated with the Solar One power tower facility were considered was that “the impact on
the local bird population is considered minimal.” (Id., p. 140.)

The ARC also notes substantial difference between the older Solar One facility design and
the Power Tower technology employed at HHSEGS. First, Solar One used several types of
heliostats, most of which were large and had multiple mirrors (510ft2) and reached as high
as 26.5’ above grade. These heliostats are substantially larger than the heliostat mirrors
proposed for HHSEGS: “Each heliostat array is composed of two mirrors approximately 12
feet high by 8.53 feet wide with a reflecting surface of 204.7 square feet.” (AFC, p. 5.13-20.)
According to the McCrary study, over eighty percent of avian mortalities were from
collisions with these large tall mirrors. Given the substantially smaller heliostats for HHSEGS

See the Rio Mesa Docket Log, Docket Number 64161, dated 03 / 14 / 2012. Available on the CEC website at the
following link: http://www.energy.ca.gov/sitingcases/riomesa/documents/applicant/2012-03-
14_Applicants Reply Brief for March 19 Status Conference TN-64161.pdf
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as compared to Solar One, the collision impacts, found to have a “minimal” effect on the
local bird population at Solar One, will be even smaller with HHSEGS's smaller mirror design.

Similarly, Solar One was situated directly adjacent to irrigated farm land and had
approximately 126 acres of un-netted (open) evaporation ponds directly adjacent to the
solar field. According to the McCrary study, these ponds and the adjacent irrigated farm
land attracted significant avian activity to the Solar One project site. (ARC, p. 5-4.) In
marked contrast, HHSEGS is not located near plenary irrigated agricultural lands, and the
HHSEGS project will not have any evaporation ponds. Thus, HHSEGS’s design avoids this
contributor to the avian risk at Solar One that was, nevertheless, determined to be minimal
at a population level.

As the ARC concluded: “Solar One was an early application of the tower technology and
accordingly was a research and development project as well as an operating plant. When
not directed at the boiler, Solar One’s heliostats focused on two fairly small standby points,
creating two high-concentration solar flux points that, according to McCrary, were
responsible for the singeing of small birds. Our current control technology is much more
sophisticated and efficient, which allows us to focus heliostats in a ring consisting of a much
lower concentration flux standby zone when not focusing on the SRSG. This significantly
reduces the amount of energy in any one point, decreasing the likelihood of harm to birds.
This low flux ring has not resulted in any documented bird mortality to date (see Photos
Section of this report).” (ARC, p. 7-2.)

At one-third the intensity of Solar One’s standby points, the potential effects of HHSEGS' low
flux ring will be less than the minimal impact seen at Solar One.

The ARC includes this important conclusion:

Based on observations at working power tower facilities around the world, it is
unlikely that BrightSource’s facilities employing its current version of concentrating
solar power technology will have a substantial impact on birds. Solar boilers are
designed to absorb energy, not to reflect it, and that while the boiler shines bright,
it is designed to significantly reduce heat loss, which results in elevated
temperatures across only a small air space close the SRSG surface. The area of
significant solar flux concentration, where reflected sunbeams converge, is also a
very small. Portion of the total airspace above the developed area of the project
from ground level to 760’ (the tallest part of the towers). Finally, while heliostats at
Solar One extended over 26 feet above the ground, the mirrors at [HHSEGS and] Rio
Mesa SEGF will reach approximately half that height.” (ARC, p. 7-1.)

In addition to the ARC, there are a number of HHSEGS's Data Responses on Avian issues.
These Data Responses also provide substantial; evidence related to the lack of significant
impacts associated with the HHSEGS solar tower technology, in general, and avian flux
elated issues, in particular.18

Applciant’s Data Responses Set 1B and Set 2D-2 are available on the CEC’s website at the following:
http://www.energy.ca.gov/sitingcases/hiddenhills/documents/index.html#applicant
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Data Response 57, Set 1B: Please provide staff data (developed using Pro E, Solid Works
or other equivalent 3D modeling package) showing ambient temperature data for heat
emitted from each tower over a 24-hour period. The data should reflect the average
temperature of each quarter day, and factoring in seasonal weather changes (4 Models)
over a 24-hour period at specific heights and distances from the tower. Example: Q1 if
average temperature is a high of 80 and a low of 34. Based on 1-hour intervals, state the
temperature at the top of the tower, and extending outward at reasonable, regularly
occurring heights and distances. Please provide staff both a model and to-scale
renderings shown in top down and side view.

Data Response 158, Set 2D-2: Please provide a discussion of the operating profile on a
seasonal and daily basis. Information provided should detail: a. the amount of time
spent in each of the three operating positions for both daily and seasonal operation; b.
a description of the location of heliostats expected to be in each position (for example in
the eastern region of solar field 1), represented by sample maps (for both daily and
seasonal operations); and, c. the number of heliostats projected to be in each position
(both daily and seasonal operation).

Data Response 159, Set 2D-2: Please describe the height of focused reflectance by
heliostats during stand-by position and factors used in determining the position of the
stand-by positions.

Data Response 160, Set 2D-2: Describe the operating paragraphmeters in altering the
number, location, or duration of heliostats in stand-by position relative to the likely
seasonality of use of stand-by position. Staff believes that reduced solar insolation
during winter and spring may coincide with avian migration, and understands that the
stand-by position is utilized more often during periods of diminished solar insolation.
Please describe the feasibility of implementing an adaptive management approach to
minimize potential adverse affects to birds from solar energy, and the measures that
might be employed as part of an adaptive management program.

Data Response 161, Set 2D-2: Please provide four diagrams in profile view of reflected
solar flux, each should be modeled at 100% of project output. The diagrams must depict
clearly, in kW/m2, solar flux from power tower to heliostats. Please provide a diagram
for reflected solar flux from heliostats at the following four locations: closest to power
tower 1, furthest from power tower 1 (approximately 7,700 feet), closest to power
tower 2, and furthest from power tower 2 (approximately 6,500 feet). Please also clearly
indicate linear distance encompassed by each zone of flux, in meters.

Data Response 162, Set 2D-2: The plan view of the flux map prepared for the proposed
Rio Mesa Solar Project (BrightSource Energy presentation at January 6, 2012 staff
workshop, tn 63357, page 26), specifies a flux pattern at a certain wind condition, e.g., 7
m/sec (15 mph). Shape indicates that wind effect acts to compress the area of influence.
Conversely, still air conditions would extend the area of influence. Please confirm that
the plan and elevation views represent the same wind conditions and provide the
respective profiles for still air. Please indicate if these profiles represent conditions
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consistent with Applicant’s attachments [figures] DR57-2, DR57-3 and DR57-4 (provided
as part of applicant’s response to Data Request #57) discussed below.

Data Response 163, Set 2D-2: Please discuss the possibility of preventing bird collisions
with heliostats by randomizing the angle of heliostats during sleep position. Discuss any
glint/glare effects this operational approach might have on other sensitive human or
wildlife receptors, and whether (and how) identified impacts could be mitigated or
minimized, and in what fashion.

Data Response 164 , Set 2D-2: Please provide the name of the model used to generate
data outlined in Data Response #57 (part of Applicant’s Data Responses, Set 1B, tn
63056, filed on 12/5/2011).

Data Response 165, Set 2D-2: Please confirm the accuracy of the data presented in
Attachment DR57-4. Please also provide a description of assumptions used in creating
this data, and explain the X axis variables, “Eva panels” and “SH panels”. The steam cycle
in AFC Figure No: 2-4-1 specifies a requirement for generating steam to a superheat of
585°C (1,085°F) and Figure DR57-4 shows a surface temperature of 425°C (887°F) at the
SH panels and 325°C (617°F) at the Eva panels. Recognizing that the saturated steam
temperature at 100 bar (1,460 psia)is 311°C (592°F), please demonstrate how heat
transfer up to the superheated condition is attained. Please consider performing a heat
balance on the solar cycle similar to the conventional steam cycle heat balance. Include
absorbance, transmittance and reflectance factors for the heliostats and tower receiver,
effective collector and receiver areas, and design basis solar insolation and intensities
that deliver 270 MW to the steam generator.

Data Response 167, Set 2D-2: Please identify the solar flux tolerance thresholds where
birds may be injured or singed in any capacity (vision, skin, plumage damage, or other
impact).

Data Response 168, Set 2D-2: Provide a discussion of predicted fatality rates for each
species or species group over the life of the project, based on determined tolerance
thresholds. Provide predicted fatality rates for each special status species potentially
occurring in the area, as well as for passerines and raptors. Describe how flight speed,
surface area-to-volume ratio, and plumage color would affect avian species known to
occur and/or migrate over the site, as well as any other variables that could affect
fatality rates. Please also describe the predicted rates of non-fatal injuries for each
special status species potentially occurring in the area, as well as for passerines and
raptors.

Data Response 169, Set 2D-2: Provide a discussion of how seasonal variation and
weather conditions might affect fatality rates. Discuss how seasonal variations and
weather conditions could affect these non-fatal injury rates.

. Data Response 170, Set 2D-2: Provide a discussion of fatality rates compared between
breeding and non-breeding seasons, and discuss the degree of accuracy in the predicted
fatality rates. Please also provide a discussion of how non-fatal injury rates would be
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expected to compare between breeding and nonbreeding seasons, and discuss the
degree of accuracy in the predicted non-fatal injury rates.

24. ltis important to put potential avian issues in context. The technology used at HHSEGS
would have far lower avian issues than those associated with wind turbines, for example. A
recent study by the U.S. Department of Energy’s National Renewable Energy Laboratory
includes the following conclusions related to anthropomorphic, or human causes of bird
mortality:

“As Figure 5-2 shows, anthropogenic causes of bird fatalities range from 100 million to 1
billion annually. Currently, it is estimated that for every 10,000 birds killed by all human
activity, less than one death is caused by wind turbines. In fact, a recent National
Research Council (NRC 2007) study concluded that current wind energy generation is
responsible for 0.003% of human-caused avian mortality. Even with 20% wind energy,
turbines are not expected to be responsible for a significant percentage of avian
mortality as long as proper precautions are taken in siting and design.” (“20% Wind
Energy by 2030, Increasing Wind Energy’s Contribution to U.S. Electricity Supply,”
DOE/G0-102008-2567, July 2008.)1°

Availalble at: http://www.nrel.gov/docs/fy080sti/41869.pdf.
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Figure 5-2 from that same report provides some perspective:

Figure 5-2. Anthropogenic causes of bird mortality
(per 10,000 avian deaths)
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Desert Kit Fox:

25. The Desert Kit fox is a common species that is not listed as threatened or endangered under
either ESA or CESA. (The Desert Kit Fox is not the same species as the San Joaquin Kit Fox,
which is a listed species.)

The Desert Kit Fox is subject to a fur-trapping prohibition. Fur trapping activities are
irrelevant to any activities at the HHSEGS site. Of course, the Applicant will abide by
reasonable, CEQA-based avoidance and mitigation measures associated with the Desert Kit
Fox; however, any suggestion of “full protection” or CESA protection for the non-listed
Desert Kit Fox should be deleted.

The FSA should reflect the fact that given that HHSEGS will not be engaged in any fur
trapping activities or trade, Section 460 of the California Code of Regulations (14 CCR 460)
does not provide any protections related to Desert Kit Fox.
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Specific Comments
LORS

26.

27.

28.

29.

30.

31.

32.

33.

34.

Page 4.2-10, Northern and Eastern Mojave Desert Management Plan (NEMO): The Project is
not located within the NEMO and is located on private lands.

Page 4.2-10, California Desert Conservation Area Plan, The Northern and Eastern Colorado
Desert Coordinated Management Plan amends the 1980 California Desert Conservation
Area Plan. However, it applies only to public lands and therefore it does not apply to
HHESGS.

Page 4.2.10, Wild and Scenic Rivers Act (Public Law 90-542; 16 U.S.C. 1271 et seq.): There
are no Wild and Scenic Rivers within the Project Area.

Page 4.2-11, Protected furbearing mammals (California Code of Regulations, Title 14, section
460), Badger is identified as a furbearing mammal; however Section 461 provides that
badger may be “taken”, without limit, between Nov- Feb. Also, please refer to Applicant’s
General Comments regarding applicability of this code section to Kit Fox.

Page 4.2-11, Fully Protected Species, (Fish and Game Code sections 3511, 4700, 5050, and
5515), the description to these code sections states: “Designates certain species as fully
protected and prohibits the take of such species or their habitat unless for scientific
purposes (see also California Code of Regulations Title 14, section 670.7).” The statute does
not speak to habitats; therefore, that reference should be deleted.

Page 4.2-11, Nest or Eggs (Fish and Game Code section 3503), please add the following
language to the description of this code section: Protects California’s birds by making it
unlawful to take, possess, or needlessly destroy the nest or eggs of any bird, except as
otherwise provided by code or regulation.

Page 4.2-11, Birds of Prey (Fish and Game Code section 3503.5), please add the following
language to the description of this code section: Unlawful to take, possess, or destroy any
birds in the orders Falconiformes and Strigiformes or to take, possess, or destroy the nest or
eggs of any such bird, except as otherwise provided by code or regulation.

Page 4.2-11, Migratory Birds (Fish and Game Code section 355-357), please add the
following language to the description of this code section: The commission may, annually,
adopt regulations pertaining to migratory birds to conform with or to further restrict the
rules and regulations prescribed pursuant to the Migratory Bird Treaty Act, except as
otherwise provided by code or regulation.

Page 4.2-12, California Desert Native Plants Act of 1981 (Food and Agricultural Code section
80001 and following and California Fish and Game Code sections 1925-1926), please add the
following language to the description of this code section: Protects non-listed California
desert native plants from unlawful harvesting on both public and private lands in Imperial,
Inyo, Kern, Los Angeles, Mono, Riverside, San Bernardino, and San Diego counties. Unless
issued a valid permit, wood receipt, tag, and seal by the commissioner or sheriff, harvesting,
transporting, selling, or possessing specific desert plants is prohibited, unless the activity is
an activity exempted from this Act
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Proposed Project Facilities

35.

36.

37.

38.

39.

40.

41.

42.

Page 4.2-14, Please refer to the comment in the General Document Comments section of
the Applicant’s PSA comments which addresses acreages associated with the HHSEGS. The
180 acre temporary laydown area should be subtracted from the 3,277.

Page 4.2-15, Natural Gas Pipeline: Please refer to the comment in the General Document
Comments section of the Applicant’s PSA comments which provides the correct description
of the natural gas pipeline.

Page 4.2-15, Transmission System Interconnection and Upgrades: Please refer to the
comment in the General Document Comment section of the Applicant’s PSA comments
which provide the correct description of the transmission system interconnection.

Page 4.2-15, Water Supply and Discharge: This section needs to reflect that a temporary
construction well will also be constructed on-site.

Page 4.2-16, Regional Setting: The ACEC is actually 2.5 miles east of the project’s
southeastern corner.

Page 4.2-17, Regional Setting, 1st full paragraph: It is not accurate to state that the
residential subdivision on the land on which the HHSEGS site is located, is abandoned. The
subdivision project has been delayed. Lots have been sold in recent history and could be
develop, if the HHSEGS is not approved. . The St. Therese Mission is an example.

Page 4.2-17, Regional Setting, 2nd full paragraph, 3rd sent: The number of disturbed acres is
incorrect. There are 77 disturbed acres on the site, 61 acres of existing roads and 16 acres
of orchard and other disturbed areas.

Page 4.10-19, Disturbed, 1st paragraph, 1st sent.: The number of disturbed acres is
incorrect. There are 77 disturbed acres on the site, 61 acres of existing roads and 16 acres
of orchard and other disturbed areas.

Common Wildlife and Nesting Birds

43.

44,

45.

Page 4.10-24, Common Wildlife, 2nd paragraph, 3rd sent.: Please revise this sentence as
follows: “Areas characterized by more intact native plant communities such as the northern
and eastern western portions of the site appear to support increased densities of native
species.”

Page 4.2-71, General Construction Impacts to Common Wildlife, 3rd full paragraph, last
sent., “Although the project utilizes a “low impact design” which substitutes mowing for
grading wherever possible, and maintains natural drainage features as possible; functional
habitat values on the project site for most species of wildlife will be lost.” Please provide
the scientific evidence to support this statement.

Page 4.2-71, General Construction Impacts to Common Wildlife, 3rd full paragraph, second
to last sent.: Impacts on nest failure have not been established. The FSA should include
information to support this claim.
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46. Page 4.2 — 72, 1st paragraph, General Construction Impacts to Common Wildlife: The PSA
states, “Construction-related effects to common wildlife are typically not considered
significant under the CEQA. However, the large scale of the construction, the fact that many
species of wildlife will remain trapped within the perimeter fence and the multi-year
schedule would result in potential significant effects to common species without
implementation of the mitigation measures.” The Applicant disagrees with this assessment
which does not meet any of the significance criteria listed on page 4.2-61. There are no
significance criteria based on the scale of construction. The relevant criteria is, “substantial
adverse effects on habitats that serve as breeding, foraging, nesting, or migrating grounds
and are limited in availability or that serve as core habitats for regional plant and wildlife
populations.” The project site does not remove land that has “limited availability” or that
serves as a “core habitat” for regional wildlife populations. The FSA should reflect these
facts.

47. Page 4.2-181, Item 5,Staff’s Proposed Findings of Fact: The PSA states, “The diverse plant
communities and landscape features in and around the HHSEGS site provide suitable
foraging breeding, and/or facilitate wildlife movement throughout the greater region.” This
is incorrect. The site has only two plant communities. The diversity of the Mojave Desert
scrub is typical and the diversity of the shadscale community is low. It has been established
that this area is not an important corridor. It has no features that are more conducive to
animal movements than surrounding areas.

Mammals

48. Page 4.2-25, Mammals, 1st paragraph: The statement, “Mammals were well represented on
the HHSEGS project site...,” is a subjective and unquantifiable descriptor that should be
removed or revised.

49. Page 4.2-26, 1st paragraph: The PSA states that “bobcat (Felis rufus) also use the site.”
There is no evidence to support this statement. It should be deleted in the FSA.

Bats

50. Page 4.2-26, 2nd paragraph: Townsend’s big-eared bat (Corynorhinus townsendii) and long-
legged myotis (Myotis volans) were not detected in the ANABAT™ survey report covering
December 2011 through March 2012 or in the report covering April 1 through June 22,
2012, which will be submitted in August 2012. These statements should be corrected in the
FSA. Similar changes should also be made at page 4.2-56, 2nd paragraph and “Long-legged
myotis” 1st paragraph; page 4.2-102, Special-status Bats, 1st paragraph, 3rd sent.

51. Page 4.2-55, Pallid Bat, last sent.: The PSA states, “Pallid bat is known to occur on the
project site, and was detected using Anabat acoustic technology during winter monitoring
from December, 2011 to March, 2012.” This paragraph should clarify that a single call was
detected on the site in March and one in April and that there is no evidence of roosting or
foraging habitat on the site for this species.

52. Page 4.2-103, 1st paragraph: The PSA states, “In order to reduce these impacts staff has
developed pre-construction monitoring and impact avoidance measures for bats to reduce
impacts to potential day roosts. Conditions of certification required to reduce impacts to
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sensitive bats is described below.” There is no evidence that bats will be attracted to roost
on solar facility structures. Based on the ANABAT™ surveys, bat use at the site is very low.

53. Page 4.2-103, Indirect Impacts to Special-status Bats, 1st paragraph: The PSA states,
“Indirect impacts to the Stump Spring ACEC and associated mesquite thickets in Nevada, as
well as to the Amargosa River in California, may also occur (see also the Water Supply
section for more information).” However, The PSA water section states that the project will
not have an impact on the Amargosa Wild and Scenic River. The FSA should reflect the
Water Resource’s section’s conclusion that the project will not have an impact on the
Amargosa Wild and Scenic River.

54. Page 4.2-103,Habitat Loss for Special-status Bats: This paragraph assumes that all of the
area within the site will be lost as bat foraging habitat but also states that bats will be
attracted to the site by lighting for mirror washing at night. However, if night lighting
attracts insects, and bats that prey on them, then bats would benefit from increased prey
availability. The HHSEGS project’s structures and operations present no threat because bats
forage at night and use echolocation, which allows them to easily avoid stationary
structures.

Reptiles

55. Pages 4.2-46 through 51, Special-status Wildlife Species — Reptiles, Desert Tortoise: This
section should clearly differentiate between desert tortoise found in California and those
found in Nevada.

Avian Species

56. Page 4.2-27, 2nd full paragraph: The PSA states, “The system of mesquite thickets along the
state border in Nevada are believed to crucially important to the greater ecosystem.” The
Applicant is unaware of any scientific basis for this statement. There is no scientific
information in the record to support this statement.

The number of species detected was typical of Mojave Desert communities (Tomoff, 1974).
The number of species recorded in point counts is 28. Including incidental sightings, 41
species were recorded. These are low values that can be expected in the Mojave Desert at a
location without open water, with sparse vegetation and with little physical structure. Areas
with open water and greater forage have much greater numbers of species, 5 to 6 times
more in some cases. In comparison, avian point counts at the Marine Corps Air Ground
Combat Center, Twenty-nine Palms, California, ranged from 1 to 25 species per survey and
recorded a total of 210 species (Cutler et al., 1999). Avian point counts conducted in 1994
and 1995 at the same facility reported observations of more than 200 species of birds,
approximately half of which were neotropical migrants (McKernan, 1998). In the case of the
HHSEGS Project site, environmental subsidies (water and forage) are not present, and they
are the likely reason for the low avian species richness at the project site.

References

Cutler, T. L., D. J. Griffin, and P. R. Krausman. 1999. A wildlife inventory and management
recommendations for the Marine Corps Air Ground Combat Center, Twentynine Palms,
California. United States Department of the Navy Contract N68711-96-LT-60025. 142pp.
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Page 4.2-104, 2nd full paragraph, first two sentences: The PSA states, “Operation of the
project may also have the potential to alter the abundance of insect prey for both bats and
birds. The abundance of insect prey on the project site and the effect to them from collision
and thermal exposure is poorly understood.” There is no abundance of insect prey on the
site as evidenced by the low bat usage levels. For those insects that may be onsite, they
would have to reach elevations of 600 feet to 750 feet to be affected by “thermal
exposure.” The FSA should be revised to reflect these facts.

Page 4.2-114 and 115, Roads, 2" paragraph, last sent.,: Access to the project site will be
from Tecopa Road. Tecopa Road should not be included as an access road requiring desert
tortoise fencing.

Page 4.2-120, Lighting and Collisions, 4" full paragraph, last sent.,: The PSA states, “While
the project would not have evaporation ponds that could attract birds to the site, it would
contain a large stormwater retention pond that would hold water for limited time after
seasonal rainfall.” This is not correct. The sentence should be revised as follows:

“While the project would not have evaporation ponds that could attract birds to the
site, it would contain a large stormwater retention area pend that would hold water for
limited time after significant flood events seasenatrainfal.”

Page 4.2-121, Glare and Collisions, 5th sent.: The PSA states, “Operation of the solar panels
could also cause an increase in Polarized Light Pollution (PLP) which occurs from light
reflecting off of dark colored anthropogenic structures.” This statement is highly speculative
and has not been established for solar heliostats. Furthermore, neither the solar power
towers nor the heliostats will be dark colored. On page 4.2-104, 2nd full paragraph, 3rd sent.
a similar statement is made. However, in this context it appears to be referencing solar
photovoltaic panels, which are often dark. The common artificial polarizers the article
references are: “black plastic sheets (used in agriculture), asphalt roads, oil spills and open-
air waste oil reservoirs, dark-colored paintwork (eg [sic] of automobiles), black gravestones,
and glass panes — share important physical characteristics of the most common natural
polarizer, the surface of dark waters, and polarize light strongly..” None of those items,
other than a limited amount of paved roads and parking lots, will be onsite. No other project
features except the stormwater detention area after a large rain event would appear like
the surface of “dark waters.” Therefore, PLP is not a valid concern and it’s discussion should
be removed.

Desert Tortoise

61.

Page 4.2-2, Desert Tortoise, 1st paragraph; page 4.2-62 to 67. Table 8 (and other locations in
the section): The calculation of disturbance acreage in Biological Resources Table 8 (and
elsewhere) is not correct. It should credit areas that are not suitable habitat, areas of roads
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and previous disturbances for residential development, and account for areas of temporary

disturbance. The correct numbers are shown in the table below.

Breakdown of Disturbed Area in Acres and by Impact Category

Distance Temporary Long-term
Facility (miles) Impacts Impacts TOTAL

Solar Plant 1 1,483.1 1,483.1
Solar Plant 2 1,510.1 1,510.1
Subtotal Solar Plants 2,993.2
Common Area

Administration/Warehouse 4.8 4.8

Substation 3.0 3.0

Gas metering Station 0.7 0.7

Remaining Construction Area 94.5 94.5
Temporary Construction Laydown Area 180.1 180.1
TOTAL PROJECT AREA 180.1 3,096.2 3,276.3
Credit for Existing Dirt Roads Onsite® 18.7 (61.0)
Credit for Orchard & Disturbed Areas Onsite (16.0)
NET DISTURBED AREA 3,199.3

@ Based on GIS data from aerial photos

62. Page 4.2-47, 1* paragraph, 1*' sent.,: this sentence reads: “Based on genetic differences

there are two recognized populations of desert tortoise in the United States.” This sentence

should be updated to reflect that there are two species recognized, not two populations.

63. Page 4.2-46, Desert Tortoise: With regard to the estimated number of desert tortoise on the
project site, please see Applicant’s PSA Comments, Set 1, filed on July 13, 2012.

64. Page 4.2-85 and 6, Habitat Loss and Compensatory Mitigation: With regards to the acreages

of habitat calculated and the mitigation ratios proposed, please see Applicant’s PSA

Comments, Set 1, filed on July 13, 2012.

Desert Tortoise Translocation

65. Page 4.2-82, Translocation, 1st paragraph, last sent.: The PSA states, “The translocation of

animals to privately held lands is not recommended, given the threat of future development

and other inherent risks to desert tortoise associated with private land.”

In response to agency comments and recommendations, the Applicant has agreed to

advance a proposal for the relocation of desert tortoise captured onsite to a strip of private

land (which varies between 2 to 6 feet wide) between the edge of the dirt trail (generally
referred to as stateline road) adjacent to the California-Nevada stateline and the actual
stateline. A revised Translocation Plan describing this proposal will be submitted in August

2012.
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66. Page 4.2-82, Desert Tortoise, Table 12: With regard to the desert tortoise density estimates,
please see Applicant’s PSA Comments, Set 1, filed on July 13, 2012.

67. Page 4.2-92, Ravens, Coyotes, and Other Predators, 1st paragraph, 1st sent.: This section
fails to recognize that Charleston View already provides subsidies (water, garbage, pets, pet
food, etc.) for coyotes and ravens. Consequently, the solar site will not represent a new
significant attractant.

Burrowing Owl

68. Page 4.2-58, 1st full paragraph: The 6™ sentence states, “Conflictingly, the phase Il report
also states that no observations of burrowing owls have ever been made on site.” This
paragraph refers to a Survey for Winter Residents (non-breeding owls) conducted in early
2012. The winter survey only reported the survey findings from the 2012 winter survey,
during which no owls were observed, and did not provide an overall summary of burrowing
owl sitings. However, in Section 4 of the Draft Burrowing Owl Mitigation and Monitoring
Plan (Data Response, Set 2E, cited in the paragraph as CH2 2012y), which provides a historic
summary, it states, “During botany surveys conducted in 2010 by GANDA biologists,
burrowing owls were incidentally observed on the project site (in the northwest quarter-
section of Section 16) using an old kit fox natal den, and immediately west of the project
site. This observation was included as an incidental report in the AFC (AFC Section 5.2.6.7.1)
for the onsite observation. The general location of the incidental observation was revisited
during the 2012 winter burrowing owl surveys.”

The paragraph concludes with the statement, “However, the information provided by the
applicant cannot determine if use of the site is limited to short term occupation, e.g. cannot
determine based on the information provided whether the site supports breeding residents
or is used as a migratory stopover.” Surveys for desert tortoise, which examined all burrows,
were conducted between April 13, 2011 and May 18, 2011 during the peak of the burrowing
owl breeding season (April 15 to July 15). The presence of burrowing owl sign was
documented but no burrowing owl individual was seen on the site. Burrowing owl has not
been observed using the site during the breeding season. Moreover, the winter survey
report found neither burrowing owls nor burrowing owl sign, which would indicate that
there is no long-term occupation of the site.

Survey results are consistent with a sparse winter (non-breeding) population, and the FSA
should reflect the survey reports. Although BUOW is a year-round resident throughout
much of California, migrants from other parts of western North America may augment
resident lowland populations in winter (Shuford and Gardali, 2008). Garrett and Dunn
(1981) described the species as “quite scarce” from Inyo County south through the eastern
Mojave Desert. Overall, regional numbers are low and occupied areas are widely scattered,
which is likely typical for this species in desert systems (Shuford and Gardali, 2008).

References:

Garrett, K., and Dunn, J. 1981. The Birds of Southern California: Status and Distribution. Los
Angeles Audubon Soc., Los Angeles.
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conservation concern in California. Studies of Western Birds 1. Western Field Ornithologists,
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The California Burrowing Owl Consortium (CBOC). 1993. Burrowing owl survey protocol and
mitigation guidelines. Tech. Rep. Burrowing Owl Consortium, Alviso, California.

Golden Eagle & Migratory Birds

69. Page 4.2-4, Golden Eagle & Migratory Birds, 3" sent.,: The PSA states, “The large scale land
use conversion for the HHSEGS project would remove approximately 3,277 acres of foraging
habitat for golden eagle and migratory birds.” It is incorrect to say that all of the area is
removed as habitat since some functionality is maintained and the actual disturbance
acreage is different. In addition, the 3,277 acres includes the 180 construction laydown
area which will be restored after construction. Therefore, the laydown area acreage should
not be included.

70. Page 4.2-4, Golden Eagle & Migratory Birds, 4th sent.: The PSA states, “New golden eagle
regulations proposed by the USFWS indicate [that] the USFWS may consider this loss to
constitute substantial interference with normal breeding, feeding, or sheltering behavior,
which would be considered a “take”. It is inappropriate to establish COC or base an impact
assessment based on speculation (“may”) related to a proposed regulation. The quoted
sentence is also an inaccurate statement of applicable law and is thus misleading and
prejudicial. The quoted sentence should be deleted.

71. Page 4.2-4, Golden Eagle & Migratory Birds, last sent.: The PSA states, “However, staff
believes significant residual impacts to avian species would remain after implementation of
conditions of certification.” The Applicant disagrees that residual impacts would be
significant after actions that reduce threats to eagles in the region, such as placing anti
perching devices and reducing existing risks to known nest sites.

72. Page 4.2-57, 2nd paragraph, last sent.: The PSA states, “This species is present in the region
and although applicant indicated the nests were not active, a single survey alone cannot be
used to make this determination.” This paragraph should be updated with the information
below, from the spring 2012 nest surveys (submitted as Attachment DR 51-3, Data Response
Set 1B-7).

In April of 2012, three biologists conducted pedestrian Golden Eagle surveys located in
the Nopah and Kingston ranges in California overlooking the Pahrump Valley. The
terrain is very steep and rugged offering an abundance of potential nesting substrate.
Pedestrian surveys were conducted in order to avoid the potential impacts of
helicopter surveys on bighorn sheep lambs in the area.

The pedestrian surveys followed the 2010 Interim Golden Eagle Technical Guidance;
Inventory and Monitoring Protocols and Other Recommendation in Support of Golden
Eagle Management and Permit Issuance (Pagel -USFWS 2010). Each nest site, roost, or
territory was observed for a minimum of 4 hours by a qualified observer. Each area
inventory was conducted looking for numbers, locations and distributions of golden
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eagles and their breeding area habitats. The surveys conducted during this effort
comprise one of the two recommended site visits during a single breeding season
(Pagel 2010). GPS locations for these nests were approximated using the
topographical map features of Garmin Map 76CSx GPS units.

Nine breeding areas were identified based on the spacing of nest clusters. The survey
found four occupied golden eagle breeding areas, two of which contained nests with
young. Two additional breeding areas displayed signs of occupancy by eagles, but no
eagles were observed there during the surveys. An eagle vocalization was heard at NE
Kingston, but no eagles were seen there. No signs of occupancy by eagles at the
remaining three sites were observed.

Reference: Pagel, J.E., D.M. Whittington, and G.T. Allen. 2010. Interim golden eagle
technical guidance: inventory and monitoring protocols; and other recommendations
in support of eagle management and permit issuance. Division of Migratory Bird
Management, U.S. Fish and Wildlife Service.

Page 4.2-105 & 106, Indirect Impacts to Special-status Birds, 2nd paragraph 2nd, sent.: The
PSA states, “Weed abatement through grazing or mechanized tools and maintenance of the
evaporation pond could also affect nesting.” The project design does not include an
evaporation pond or grazing activities (see also page 4.2-120, last paragraph, 4" sent.).
Please remove this sentence.

Page 4.2-109, Conclusions and Discussion of Mitigation for Golden Eagles, 2nd paragraph 1st
sent.: The PSA states, “Up to 19 nests have been located in the vicinity of the project, and as
many as five eagles have been observed on the site in a day.” This statement is inaccurate.
No more than 3 eagles can be confirmed by the 5 sightings. Only 3 were seen at the same
time. This information is presented in Attachment DR52-1, Data Responses. Set 1B-4.

Page 4.2-110, 1st partial paragraph, last sent.: The PSA states, “Because large-scale solar
projects would result in the loss of large amounts of golden eagle foraging habitat, there are
concerns about the cumulative impacts to golden eagles resulting from loss of foraging
habitat.” The amount of foraging habitat taken by solar projects in minuscule compared to
the total amount of forage habitat available in the area. The amount of habitat taken from a
10 mile radius is less than 2 percent, and even less considering the large foraging area of this
species.

Page 4.2-110, 1" and 2 paragraphs: The PSA states, “... BIO-24 (Remedial Action for
Adverse Effects to Groundwater-dependent Biological Resources), would reduce direct loss
of golden eagle habitat and minimize indirect impacts of the project to less than significant
levels under CEQA.” and states in the next paragraph, “...washes (BIO-22) would reduce
potential impacts to golden eagles but may not reduce these impacts to less-than-significant
levels under CEQA.” These statements conflict with each other. Please clarify.

Nelson’s Bighorn Sheep

77.

Page 4.2-4, Nelson’s Bighorn Sheep, 2" paragraph, 1% sent. (and other locations throughout
the document): There is no evidence in the record documenting that Nelson’s Bighorn
Sheep use the stump springs as a seasonal watering hole. Furthermore, this suggestion is
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contradicted by information from other sources, which the applicant has previously
provided. This information is presented in Data Responses Set 1C #79 and 80, December 19,
2011.

Page 4.2-55, 2nd paragraph, 1st sent., the bighorn sheep horn fragment reported on the site
may have been transported to the site by scavengers or by stormwater flow. This is not
evidence that this is a viable corridor for bighorn sheep movement.

Page 4.2-100, 2nd paragraph 1st sent.: The PSA states, “The most likely risk to bighorn sheep
would be increased road traffic during spring lambing or during periods of intermountain
movement.” This is incorrect. Bighorn sheep lambing occurs in the surrounding mountains,
miles from the project site. Those areas are parts of the National Wilderness Preservation
System (NWPS), which are roadless and where mechanized travel is prohibited. The majority
of traffic during project construction will be on Tecopa Road, which is not a corridor for
bighorn sheep during intermountain movement.

American Badger and Desert Kit Fox

80.

81.

Page 4.2-97, Indirect Impact to American Badger and Desert Kit Fox: First, the Applicant has
provided all information gathered on Desert Kit Fox dens and sign identified in surveys.
Secondly, the 2nd paragraph is referring to circumstances at the Genesis project, for which
staff admits, there is no known connection to the project. It is unreasonable to attribute
desert kit fox deaths to the project. Death may be due to trauma from non-project activities
or predation. Distemper antibodies have been found in California populations of kit fox,
indicating survival of previous outbreaks. This indicates that members of the population
have survived previous outbreaks and that it has not been introduced by the project.
Domestic dogs from Calvada Springs and Pahrump which are known to carry distemper and
currently may use the unfenced project site in an uncontrolled manner, may carry distemper
to desert kit fox. There is a condition that prohibits domestic dogs being brought to the
jobsite. The project owner should not pay for necropsy unless the death is directly
attributable to the project. The FSA should reflect these facts.

Pages 4.2-97 and 98, Conclusions and Discussion of Mitigation for American Badger and
Desert Kit Fox, 2nd paragraph, last sent.: Please identify adjacent BLM lands that are
protected onto which American badger and desert kit fox could be evicted.

In California, Morrell (1972) reported home ranges of 2.6-5.2 km? (1.0-2.0 mi?) for the San
Joaquin kit fox.

Kit fox activity peaks during crepuscular periods but occurs nocturnally and somewhat in the
daytime year round. However, daytime hours are generally reserved for resting in or near
the den. Nightly movements vary seasonally (Cypher, 2003), but nightly forays in California
were 10.7 km (6.6 miles) during pup-rearing (mid February to May), 9.4 km (5.8 miles)
during pup dispersal (May to September), and 14.6 km (9.1 miles) during the breeding
season (December to mid-February) (Zoellick et al., 2002). Home range sizes of males and
females usually do not differ (Cypher, 2003) but males generally forage over greater
distances nightly than do females (Zoellick et al., 1989; Koopman, 1995 in Cypher, 2003).
Home range estimates range from 251 to 1,160 ha (620 to 2,866 acres) (Cypher, 2003).
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Home range size probably depends on food availability (Spiegel, 1996; Zoellick et al., 2002).
Home ranges overlap, and territorial behavior is rare.

Dispersal timing and proportion of the population depend on mortality rates and annual
food availability (Cypher, 2003). Juvenile males disperse more than females, but adult kit
foxes of both sexes are known to disperse on occasion (O’Neal et al., 1987; Koopman et al.,
2000). Among kit foxes on the Naval Petroleum Reserves, California, 33 percent of 209 of
juveniles left their natal home range (44 percent of males and 21 percent of females
(Koopman et al., 2000). Regardless of gender, within 10 days of dispersal, 65 percent died
(Koopman et al., 2000). Predators were the primary cause of mortality. Survival was similar
among dispersing males and females.

Mean dispersal distance was 7.8 km (4.8 miles) for males and females (Scrivner et al., 1987
in Cypher, 2003). Juvenile dispersal rates were lower for family groups receiving
supplemental food (Warrick et al., 1999 in Cypher, 2003). Kit foxes tagged as kits in Utah
have been recaptured as far as 32 km (20 miles) from their original point of capture, and
one adult female kept as a pet was recaptured in her original den approximately 32 km (20
miles) from where she escaped (Egoscue, 1956).

References:

Cypher, B.L., P.A. Kelly, and D.F. Williams. 2003. Factors influencing populations of
endangered San Joaquin kit foxes. Pages 125-137 in M.S. Sovada and L. Carbyn, editors. The
swift fox: ecology and conservation of swift foxes in a changing world. Canadian Plains
Research Center, University of Regina, Saskatchewan, Canada.

Egoscue, H.J. 1956. Preliminary studies of the kit fox in Utah. Journal of Mammalogy 37:351-
357.

Koopman, M.E. 1995. Food habits, space use, and movements of the San Joaquin kit fox on
the Elk Hills Naval Petroleum reserves in California. Thesis, University of California, Berkeley,
CA.

Koopman, M.E., B.L. Cypher, and J.H. Scrivner. 2000. Dispersal patterns of San Joaquin kit
foxes (Vulpes macrotis mutica). Journal of Mammalogy 81:213-222.

Morrell, S. 1972. Life history of the San Joaquin kit fox. Calif. Fish and Game. 58:162-174.

O’Neal, G.T., J.T. Flinders, and R.P. Clary. 1987. Behavioral ecology of the Nevada kit fox
(Vulpes macrotis nevadensis) on a managed desert rangeland. Pages 443-481 in H. H.
Genoways, editor, Current mammalogy 1:1-519. Plenum Press, New York, NY.

Scrivner, J.H., T.P. O’Farrell, and T.T. Kato. 1987. Dispersal of San Joaquin kit foxes, Vulpes
macrotis mutica, on Naval Petroleum Reserve #1, Kern County, California (Topical Report
EGG 10282-2190). U.S. Department of Energy, Washington, D.C.

Spiegel, L.K., editor. 1996. Studies of San Joaquin kit fox in undeveloped and oil-developed
areas. California Energy Commission, Sacramento, CA.
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Warrick G.D., J.H. Scrivner, and T.P. O’Farrell. 1999. Demographic responses of kit foxes to
supplemental feeding. Southwestern Naturalist 44:367-374.

Zoellick B.W., N.S. Smith, and R.S. Henry. 1989. Habitat use and movements of desert kit
foxes in western Arizona. Journal of Wildlife Management 53:955-961.

Zoellick, B.W., C.E. Harris, B.T. Kelly, T.P. O’Farrell, T.T. Kato, and M.E. Koopman. 2002.
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Western North American Naturalist 62:151-159.

Page 4.2-98, 2nd full paragraph: The Applicant disagrees with the PSA’s conclusions about
the protections afforded American badgers and Desert Kit Fox as fur-bearing mammals. See
the general comments above regarding Desert Kit fox. Further, The badger is identified as a
furbearing mammal; however, 14 CCR 461 provides that badger may be “taken,” without
limit, between November 16™ and the end of February.

Page 4.2-99; 2" full paragraph. The second sentence says that Desert Kit fox subject to
“Take” provisions of CESA. This is incorrect. Section 86 take provision apply only to species
listed as threatened, endangered, or candidate species under CESA. The Desert Kit Fox is
not a CESA listed or candidate species. Moreover, the “protection” afforded by Section 460
relates to fur trapping activities, which are inapplicable to the HHSEGS project. Accordingly,
the references to “protection should be modified and reference to Section 86 Take should
be deleted as follows: “California Code of Regulations, section 460, designates kit fox as
“protected” in the context of fur trapping activities, which are not relevant to the HHSEGS
projectyane-theyarefurther srotectod by CDEC Gapae Code [eaction 86 orahibitienagain

Page 4.2-100, 3" paragraph, 2" to the last sentence: This sentence reads: “Based on the
number of pocket gopher burrows and small rodent burrows observed by staff, prey
densities appear high on the project site.” Please provide the record of quantified
observations that support this statement.

Page 4.2-100, 2" paragraph, last sent.,: The Applicant has provided all information on desert
kit fox dens and sign identified in surveys. It is unclear what additional information Staff is
expecting to be provided.

Desert Washes

86.

Page 4.2-6, Desert Washes, 1st paragraph: Please revise the paragraph as follows:

Desert Washes: According to the Preliminary Delineation of Jurisdictional Waters of the
State (URS, 2012), aA total of 28:3323.82 acres of jurisdictional wMaters of the State,
including single-thread and braided, compound channels, were delineated on the proposed
project site._Stream features totaling 4.51 acres were mapped within the 250-foot buffer
area, but are not categorized as waters of the State since they are located in Nevada. Of
these28:3323.82 acres of waters of the State, 0.42 acres are also Waters of the United
States. Six of the features are also depicted as blue line features on the U.S. Geological
Survey (USGS) topographic maps. The U.S. Army Corps of Engineers issued a jurisdictional
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determination on December 14, 2011 (CH2 2011f). The state waters delineation is currently
under review but has not been field-verified. Based on discussions with CDFG and RWQCB
staff, it is expected that the total acreage of onsite waters of the State will be revised to
eliminate drainage features mapped within maintained roads. After removing drainage
features and a pooling area within maintained roads, the revised waters of the State
acreage on the HHSEGS site is estimated at 20.08 acres, which represents less than 1
percent of the total project acreage. Most onsite ephemeral drainages are shallow and less
than 5 feet wide, thereby providing little if any wildlife habitat functions.

Page 4.2-6, last paragraph: The poorly expressed, narrow, ephemeral drainages provide
little if any substantial wildlife habitat functions. The Lake and Streambed Alteration (LSA)
program set forth in Section 1600 of the Fish & Game Code is intended to protect “fish and
wildlife resources.” Indeed, Section 1600 of the Fish & Game Code begins with this
statement: “The Legislature finds and declares that the protection and conservation of the
fish and wildlife resources of this state are of utmost public interest.” (Emphasis added.)
The phrase “fish and wildlife resources” is repeated in Sections 1600, 1602, 1603, 1605,
1614, and 1615. Clearly, the LSAA process is focused on impacts to “fish and wildlife
resources.”

It is undisputed that there are no fish on the HHSEGS site. In fact, these are desert washes;
there is only occasionally water on site as a result of precipitation — rain. Since there are no
fish, the Section 1600 jurisdictional connection to project site with regards to the LSAA
Agreement Process, if any, must be “wildlife.” However, contrary to the focus on “fish and
wildlife” resources, the PSA does not directly address the question of what fish and wildlife
resources are potentially affected. By implication (because it is not expressly stated), the
PSA it appears that the biological values the PSA seeks to protect via mitigation as proposed
BIO-22 is plant life. If this is the case, then the PSA lacks the appropriate showing of
potential impacts to “fish and wildlife” resources. As discussed below, given the lack of this
showing of linkage to fish and wildlife resources, no mitigation can be imposed and BIO-22
must be deleted.

Further, as a factual matter, it should also be noted that washes have been previously

disturbed through roadway construction, in particular along the state line and graded roads
that criss-cross the project site. The assertion that these drainages provide habitat value to
fish or wildlife species is an assumption. Please revise page 4.2-6, last paragraph as follows:

“These impacts are could be significant-because-they-would-cause-atoss-ofthe-if these
streams provide beneficial fish and wildlife habitat functions-arevatuesthatthese-state

waters-provide to-wildlife.”

Page 4.2-6, last paragraph The PSA states, “Potential indirect impacts to the 4.51 acres of
washes delineated upstream of the project’s eastern boundary due to underground and
overhead transmission construction, potential erosion (head-cutting), on-going human
disturbance, glare, lighting, and road maintenance would also diminish the function and
value of washes in close proximity.” This statement regarding indirect effects should be
deleted here. First, the 4.51 acres of “waters” are not “Waters of the State” because they
are out of State; they are located in Nevada. As a matter of law, California law (the Fish &
Game Code) does not apply to these Nevada resources. Second, as a matter of fact, these
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upstream resources will not be affected by the project. They are located wholly outside the
project’s footprint. Third, the project’s design will match pre- and post-project water flows
on and off site such that both the upstream resources (in Nevada) and the downstream
resources to the west of the project site will be unaffected, especially since there are only
flows during rain events. These are not “indirect effects,” and the FSA should delete
reference to indirect effects on Nevada ephemeral waters.

Page 4.2-8, Field Verification of State Waters Delineation, 1st sent.: Please revise as follows:

Field Verification of State Waters Delineation: CDFG and RWQCB staff have has
reviewed the applicant’s state waters delineation report but have has-not yet conducted
a field verification of features delineated as “jurisdictional” and “non-jurisdictional
features”. RWQCB staff have provided written verification of waters of the State, and
have concurred with the state waters delineation (URS 2012), with the exception that
drainage features and pooling areas located within maintained roadways are not
considered waters of the State.

Page 4.2-9, Biological Resources Table 1, Clean Water Act row. Please revise the 1st
sentence of the Description column as follows:

Requires the permitting and monitoring of all discharges to waters of the U.S.-surface
yeaterbedies

Page 4.2-12, Biological Resources Table 1, Porter-Cologne Water Quality Control Act Please
revise the Description column as follows:

Defines waters of the State, and rRegulates discharges of waste and fill material to

waters-ofthe State-inchuding these waters, which include “isolated” waters and

wetlands.

Page 4.15, Drainage, Erosion, and Sediment Control, 1st paragraph last two sent.: Please
delete the last two sentences because the statement is not consistent with construction of a
raised western perimeter road that serves to retain storm water.

Page 4.2-18, Biological Resources Table 2, last 2 rows. Please correct the table as follows
and add the footnote:

Desert Washes/Waters of the US 0.42*
Desert Washes/\Waters of the State 28:20.08
*Waters of the U.S. are also waters of the State

Page 4.2-20, 1st paragraph following bullets. The desert washes also may be regulated
under the Clean Water Act and/or Porter-Cologne. Regulation is not limited to CDFG. Please
revise as follows:

75



Hidden Hills Solar Electric Generating System (HHSEGS)
(11-AFC-2)
PSA Comments, Set 2

The desert washes on the project site, sometimes referred to as ephemeral or episodic
streams, all or a portion of which are regulated under the Clean Water Act, Porter-
Cologne Water Quality Act, and California Fish and Game Code, are described in the
subsection “Desert Washes”, following the discussion of mesquite weedlands-thickets
and dune scrubs, invasive weeds, special-status plants, and groundwater-dependent
ecosystems.

95. Page 4.2-44 & 45, Desert Washes, 1st paragraph Please note that streams are regulated by
the Fish and Game Code — a subset of waters of the State. Therefore, please revise as shown
below.

The U.S. Army Corps of Engineers (USACE), Regional Water Quality Control Board-
Lahontan Region, and the California Department of Fish and Game (CDFG) have a
shared, and somewhat overlapping, regulatory responsibility for the protection of
surface waters on the project site. The Clean Water Act regulates discharges of waste
into dBesert washes that are classified as waters of the U.S.; the lateral limit of

jurisdiction under Section 404 of the CWA have-merelimited-protection-underSection

ends at the ordinary high water mark (OHWM) of the stream. Waters of the State are
defined by and regulated under the Porter-Cologne Water Quality Control Act. In
addition, some waters of the State are regulated under California Fish and Game Code
(FGC), Sections 1600-1616 and implemented by CDFG through its Lake and Streambed
Alteration (LSA) Program.”

For the remainder of the paragraph (not reproduced) this “operationally defined”
approach is not consistent with the California Code of Regulations definition of
“stream.” Under the approach described by the PSA in this section, the 100-year
floodplain would be regulated, but this is usually not the case. It could be argued that
drainage features that terminate within the valley floor have no substantial contribution
to the chemical, biological or physical integrity of downstream waters, since there are
no downstream waters. In this case, CDFG regulatory authority should be limited to
features which, themselves, exhibit aquatic life and wildlife habitat functions; the PSA
does not provide a description of the aquatic life and wildlife habitat or benefit
functions provided by the onsite ephemeral drainages.

96. Page 4.2-45, 1st full paragraph, last sent.: Note the determination did not specify 0.42 acre —
only that the two streams were waters of the U.S. to the extent they contain OHWM
indicators. Please revise as follows:

In a December 14, 2011 correspondence from the USACE Ventura Regulatory Field
Office, the Corps determined that only two of the 69 features;tetaling-0-42-acrewere
are subject to USACE jurisdiction (CH2 2011f).

97. Page 4.2-45, 3rd full paragraph, 1st sent. Please revise the paragraph as follows:

On March 23, 2012, the applicant submitted a Preliminary Delineation of Jurisdictional
Waters of the State (URS 2012, CH2 2012g) regulated under Fish and Game Code
Section 1600 et seq. The delineation report concluded that 28-3323.82 acres of state
jurisdictional waters are located within the project boundary, including 80 single-thread
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streams tetaling23-82-acres-and an-additional 5-85-aeres-ef-braided streams. A total of
4.51 acres of state waters were delineated within the 250-foot buffer surrounding the
project boundary. At the western edge of the project site, the slope gradient flattens
out and the streams dissipate and lose definition; no features were delineated
downstream of the project except for one drainage adjacent to Avenue D.

98. Page 4.2-45, 3rd full paragraph, 1st sent. Please revise the citation at the end of the

paragraph as follows: (URS 2012, CH2 2012g).

99. Page 4.2-45, last paragraph: The 401 Certification will be issued only for Waters of the U.S.

100.

101.

102.

—not nonfederal waters of the State. Requirements for nonfederal waters would be
coordinated with CEC. Please revise the paragraph as follows:

The delineation has not yet been field verified by the RWQCB and CDFG Bishep-field
officestaff, although RWQCB staff provided written concurrence. Features delineated as
“non-jurisdictional” features may be subject to regulation by the Regional Water Quality
Control Board (RWQCB) under the Porter-Cologne Water Quality Act. Waters of the
State defined in Porter-Cologne include “any surface water or ground water, including
saline waters, within the boundaries of the state.” Water quality issues for waters of the
U.S. are will be addressed in the Clean Water Act Section 401 Water Quality
Certification; RWQCB will coordinate with CEC to address and-would-apphy-for
placement of fill in any non-federal waters regardless of size or properties of the
drainage (see Water Resources section of this PSA).

Page 4.2-46, 1% paragraph, 4" line: Please revise the citation at the end of the sentence
as follows: (URS 2012, CH2 2012g)

Page 4.2-64, Biological Resources Table 8, Waters of the State/Waters of the US row.
Applicant disagrees that there will be “Permanent loss of habitat function and values for
28-20.08 acres of state waters (including 0.42 acres Waters of the US).” (Note the
corrected acreage). The PSA assumes the loss of fish and wildlife resource values for
these washes. The assumption of loss of habitat function — for fish and wildlife —is at
this point an assumption. Moreover, there is no evidence showing that these functions
will be “lost”, given the project’s construction methods, which do not require grading of
the entire site. Please see Applicant’s General Comments and comments above
regarding the focus on fish and wildlife values. Applicant would delete this statement.

Pages 4.2-150 & 151, Construction Impacts to Desert Washes, Ephemeral Streams, 1st
paragraph. Please revise as follows:

A total of 28-3323.82 acres of jurisdictional Waters of the State, including single-thread
and braided ephemeral streams, were delineated on the proposed project site (URS
2012). Of these 28-3323.82 acres, 0.42 acres-are-is also Waters of the United States. Six
of the features are depicted as blue line features on the U.S. Geological Survey (USGS)
topographic maps. Of the 23.82 acres, 3.74 acres are ephemeral drainages (0.46 acre)
and/or pooling area (3.28 acres) located within maintained roads, and are, thus, not
considered waters of the State.

JULY 23,2012 77



Hidden Hills Solar Electric Generating System (HHSEGS)
(11-AFC-2)
PSA Comments, Set 2

103.  Page 4.2-151, Impacts to Ephemeral Streams, 2™ paragraph, 2™ sent.: Please revise as
follows: “FheSome drainages may also provide wildlife....” However any such wildlife
functions have not been established for specific streams on the site, and it is likely that
many streams have little, if any, aquatic life or wildlife function.

104.  Page 4.2-152, 1* paragraph.: Please revise as follows: The BIO-22 mitigation ratio
assumes that all State waters on the site have equal aquatic life and wildlife functions and
values, which is not the case. A functional assessment has not been performed. Regardless,
a 2:1 mitigation for any lands that may be shown to have fish or wildlife resource values
would be excessive. Regarding the 0.5:1 mitigation ratio for indirect impacts upstream in
Nevada due to underground and overhead transmission construction, potential erosion
(head-cutting), on-going human disturbance, glare, lighting, and road maintenance in
California, the PSA cannot prescribe mitigation for impacts that may occur in Nevada. There
will be no indirect adverse effects in Nevada, given the match of pre- and post-project
stream flows. The paragraph should be revised as follows:

Until potential fish and wildlife values, if any, associated with these features are
determined, through the CDFG staff’s recommendations to the CEC and pending field
verlflcat|on of the state waters deh-neafaen-by—GDFG Condition-of Certification BIO-22

direct and |nd|rect effects cannot be determined.

105. Page 4.2-170, Cumulative Impacts — Desert Washes, 3rd paragraph, 1st sent.: Please
revise as follows: “In addition to the project’s potential contribution to the loss of surface
waters by filling, diversion and/or channelization,...”
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106.  Page 4.2-170, Cumulative Impacts — Desert Washes, 2™ paragraph: The PSA identifies
the basis for the assumption that 100% of existing wildlife functions and values associated
with onsite drainages will be lost, including the seed dispersal function. Because the PSA
has not established that there are wildlife functions or benefits, including seed dispersal,
associated with onsite ephemeral drainages, or the geographic extent of any such functions
(i.e., do they apply to all delineated stream features), impacts to these functions cannot be
quantified and mitigation is not appropriate.

107. Page 4.2-174, Streambed Alteration Agreement: California Fish and Game Code
§§ 1600-1607, 1st paragraph: This statement of the regulatory authority under the Fish and
Game Code is not an accurate description of CDFG’s regulatory authority but for the CEC's
exclusive jurisdiction. In fact, it is not likely that 100 percent of the ephemeral streams on
the site or downstream of the site support fish or wildlife resources. This purported loss is
an assumption without a showing of loss of fish and wildlife resource functions and values.
Applicant does not concur with and would strike the statements that the project will result
in “direct impacts to approximately 28-3320.08 acres of jurisdictional state waters,” as this is
an assumption. (Note the acreage correction.) Moreover, the Applicant disagrees with the
assertion that the project will have indirect impacts to 4.51 acres of upstream drainages,
given that those up-stream, off-site resources will not be impacted by the project; the pre-
project and post project lows will be matched by the stormwater design; and that these
unaffected resources are also in Nevada. This statement should also be deleted.

108. Pages 4.2-176 & 177, Porter-Cologne Water Quality Control Act, 1st paragraph:
Regarding BIO-7, Given that CEC is the state permitting authority, there should be no state
permits to submit. Please revise as follows:

Porter-Cologne Water Quality Control Act. This aAct is administered by the State Water
Resources Control Board and nine Regional Water Quality Control Boards stateregional
water-quatity-contretbeards{RWQCB), which regulates discharges of waste, and-including
fill material, to waters of the State, including “isolated” waters and wetlands. For projects
under the jurisdiction of the Energy Commission, applicants file a waste discharge report to
the RWQCB, whe which then issues submits recommended waste discharge requirements
(WDRs) for inclusion in the Energy Commission’s license. For HHSEGS, the Lahontan RWQCB
will issue the recommended WDRs applicable to nonfederal waters of the State, which will
be incorporated into the conditions of certification recommended by Water Resources staff
to ensure compliance with the Porter-Cologne Water Quality Control Act. These
recommendations have yet to be issued (see the Water Quality section of this document).
The Lahontan RWQCB will separately issue a Clean Water Act Section 401 Water Quality
Ceertification for the-prejeet-discharges of dredged or fill material to waters of the U.S.
Condition of Certification BIO-7 (Biological Resources Mitigation Implementation &
Monitoring Plan) requires the project owner provide a copy of all state-and-federal permits.

109. Page 4.2-178, Clean Water Act: The determination did not specifically quantify the
acreage, so delete the 0.42 acres. It should also be noted that compensatory mitigation is
required for permanent fill effects only. Please revise as follows:

Clean Water Act (Title 33, United States Code, sections 1251 through 1376, and Code of
Federal Regulations, part 30, section 330.5(a)(26)) Section 404 of the federal Clean Water
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Act (CWA) requires permitting and monitoring of all discharges to waters of the U.S. On
March 19, 2012, a new Nationwide Permit (NWP 51) was issued for "Land-Based Renewable
Energy Generation Facilities" affecting 1/2 acre or less of non-tidal waters of the U.S., or 300
linear feet of streambed. In a December 14, 2011 correspondence to the applicant, the
Corps verified the applicant’s delineation of Waters of the U.S and determined that only two
streams;tetaling-0-42acre; were subject to USACE jurisdiction. Because the acreage of
Waters of the U.S. on the site is less than the one-half acre threshold, it is likely that
dredge/fill impacts associated with the proposed project can be authorized under NWP 51,
although a waiver of the 300 linear foot impact threshold may be required. * * *

110. Page 4.2-180, Field Verification of State Waters Delineation and Desert Wash Plant
Communities, 1st sent.: Please revise as follows:

Field Verification of State Waters Delineation and Desert Wash Plant Communities.
The total acres of state waters is undetermined at this time; the applicant proposes
there are 28:3320.08 acres of state waters in the project boundaries but RWQCB and
CDFG have not yet field-verified the delineation.

111.  Page 4.2-271, Please insert the following reference:

URS. 2012. BrightSource Energy Hidden Hills Solar Project, Inyo County, CA Preliminary
Delineation of Jurisdictional Waters of the State. March 20, 2012. (Submitted as
Attachment DR8-1, Data Response, Set 1C-2)

Findings of Fact

The Applicant requests that the following modifications be made to the Findings of Fact
listed below:

112.  Fact 1: Fact 1 should be revised as follows: Construction and operation of HHSEGS will
disturb approximately 3,276 acres of desert habitat, of which approximately 77 49 acres has
previously been developed or significantly disturbed, and some degree of degradation
(grading, noxious weed infestation) is present across portions of the site.

113.  Fact 2: The correct acres of jurisdictional waters of the state is 20.08 acres.

434.  Fact 5: Fact 5 should be revised as follows: The diverse plant communities and
landscape features in and around the HHSEGS site provide suitable foraging breedings;

115.  Fact 7: There is no documentation that the HHSEGS site provides occasional forage and
dispersal movement for the fully protected Nelson’s bighorn sheep.

116.  Fact 10: Without mitigation the HHSEGS project would lower groundwater levels within
the project area. However, there is no evidence that use of groundwater at the site would
potentially affect groundwater-dependent ecosystems and springs, including the Stump
Spring Area of Critical Environmental Concern, a protected area under management by BLM.
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Conditions of Certification

117. Page 4.2-182 and 183, BIO-1. Please consider adding the following text which was used
at lvanpah SEGS(“ISEGS”).

DESIGNATED BIOLOGIST SELECTION AND QUALIFICATIONS??

BIO-1 The project owner shall submit the resume of the proposed Designated Biologist,
with at least three references and contact information, to the Energy Commission
Compliance Project Manager (CPM) for approval. The Designated Biologist must
meet all qualifications as stated within the U.S. Fish and Wildlife Service’s
(USFWS’s) Biological Opinion (BO) for the HHSEGS project. Those qualifications at
a minimum shall include at least three references and contact information.

Verification: The Designated Biologist must meet the following minimum
qualifications:

1. Bachelor's degree in biological sciences, zoology, botany, ecology, or a closely related
field;

2. Three years of experience in field biology or current certification of a nationally
recognized biological society, such as The Ecological Society of America or The Wildlife
Society;

3. Have at least one year of field experience with biological resources found in or near
the project area;

4. Meet the current USFWS Authorized Biologist qualifications criteria (USFWS 2008),
demonstrate familiarity with protocols and guidelines for the desert tortoise, and be
approved by the USFWS; and

5. Possess a California ESA Memorandum of Understanding pursuant to Section 2081(a)
for desert tortoise.

6. Inlieu of the above requirements, the resume shall demonstrate to the satisfaction of
BLM'’s Authorized Officer and the CPM, in consultation with CDFG and USFWS, that
the proposed Designated Biologist or alternate has the appropriate training and
background to effectively implement the conditions of certification.

Merification———No less than 90 days prior to the start of any project-related ground
disturbing activity, the project owner shall provide the CPM and CDFG a copy of the
Commission Designated Biologist (= USFWS Authorized Biologist(s)) selection for the

20 ysrws <www.fws.gov/ventura/speciesinfo/protocols_guidelines/docs/dt> designates biologists who are approved
to handle tortoises as “Authorized Biologists.” Such biologists have demonstrated to USFWS that they possess
sufficient desert tortoise knowledge and experience to handle and move tortoises appropriately, and have
received USFWS approval. Authorized Biologists are permitted to then approve specific monitors to handle
tortoises, at their discretion. The California Department of Fish and Game (CDFG) must also approve such
biologists, potentially including individual approvals for monitors approved by the Authorized Biologist. Designated
Biologists are the equivalent of Authorized Biologists. Only Designated Biologists and certain Biological Monitors
who have been approved by the Designated Biologist would be allowed to handle desert tortoises.
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HHSEGS project and a copy of the above specified qualifications or the qualifications as
required by the federal Biological Opinion. The project owner shall submit the specified
information to the CPM and CDFG within 1 (one) week of receipt from the USFWS. No site
or related ground disturbing activities shall commence until the appropriate number of
approved Designated Biologist(s) is/are available to be on site.

If a Designated Biologist needs to be replaced, copies of the above specified information
of the proposed replacement, as well as the USFWS new designated Authorized Biologists
(= Commission title of Designated Biologist) for the HHSEGS project must be submitted to
the CPM and CDFG within 48 hours of receipt of USFWS’s authorization of a new
Designated Biologist for the HHSEGS project site. In an emergency, the project owner shall
immediately notify the CPM, CDFG, and USFWS to discuss the qualifications and approval
of a short-term replacement, and/or enact any emergency provisions as specified in the
USFWS Biological Opinion for the HHSEGS project.

118. Page 4.2-183 through 185, BIO-2. Please consider the following changes. Remove items
6 and 7 since they are a SWPPP responsibility not a DB responsibility. Remove items 8 and 9
because they are covered in the BRMIMP.

DESIGNATED BIOLOGIST DUTIES

BIO-2The project owner shall ensure that the Designated Biologist performs the following
during any site (or related facilities) mobilization, ground disturbance, grading,
construction, operation, or other activities as otherwise directed by the CPM. The
Designated Biologist may be assisted by the approved Biological Monitor(s) but
remains the contact for the project owner and the CPM.

Verification: The Designated Biologist Duties shall include the following:

1. Advise the project owner's Construction and Operation Managers on the
implementation of the biological resources conditions of certification;

2. Approve and submit the Biological Resources Mitigation Implementation and
Monitoring Plan (BRMIMP) to the CPM;

3. Be available to supervise, conduct and coordinate mitigation, monitoring, and other
biological resources compliance efforts, particularly in areas requiring avoidance or
containing sensitive biological resources, such as special-status species or their
habitat;

4. Clearly mark sensitive biological resource areas and inspect these areas at appropriate
intervals for compliance with regulatory terms and conditions;

5. Inspect active construction areas where animals may have become trapped prior to
construction commencing each day. At the end of the day, inspect for the installation
of structures that prevent entrapment or allow escape during periods of construction
inactivity. Periodically inspect areas with high vehicle activity (e.g., parking lots) for
animals in harm’s way;
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8. Notify the project owner and the CPM of any non-compliance with any biological
resources condition of certification;

9. Respond directly to inquiries of the CPM and-Bielogical-Resources-Staff-regarding

biological resource issues;

12. Maintain written records of the tasks specified above and those included in the
BRMIMP. Summaries of these records shall be submitted in the Monthly Compliance
Report and the Annual Compliance Report;

13. Train the Biological Monitors as appropriate, and ensure their familiarity with the
BRMIMP, Worker Environmental Awareness Program (WEAP) training, and USFWS
guidelines on desert tortoise surveys and handling procedures
<www.fws.gov/ventura/speciesinfo/protocols guidelines>-anrd; and

14. Maintain the ability to be in regular, direct communication with the CPM and
representatives of CDFG and USFWS including notifying these agencies of dead or
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injured listed species and reporting special-status species observations to the
California Natural Diversity Data Base.

VMerification—The Designated Biologist shall submit in the Monthly Compliance Report
to the CPM and copies of all written reports and summaries that document biological
resources compliance activities. If actions may affect biological resources during
operation a Designated Biologist shall be available for monitoring and reporting.
During project operation, the Designated Biologist shall submit record summaries in
the Annual Compliance Report unless his/her duties cease, as approved by the CPM.

Page 4.2-185, BIO-3. Please consider the following changes to BIO-3. Please remove the
last sentence in the verification section because USFWS does not approve wildlife monitors.

BIOLOGICAL MONITOR(S) SELECTION AND QUALIFICATIONS

BIO-3 The project owner’s approved Designated Biologist shall submit the resurmeat
least three referencesand-contactinformation-USFWS Desert Tortoise
Authorized Biologist Request Forms of the proposed Biological Monitor(s) to the
CPM. The resume Forms shall demonstrate, to the satisfaction of the CPM the
appropriate education and experience to accomplish the assigned biological
resource tasks. The Biological Monitor is the equivalent of the USFWS designated
Desert Tortoise Monitor (USFWS 2008).

Verification: For those Biological Monitor(s) who have previously not worked on
Commission approved projects, training by the Designated Biologist shall include
familiarity with the conditions of certification, BRMIMP, WEAP, and USFWS guidelines on
desert tortoise surveys and handling procedures
www.fws.gov/ventura/speciesinfo/protocols guidelines

Merification———The project owner shall submit the specified information to the CPM for
approval at least 30 days prior to the start of any project-related site disturbance
activities. The Designated Biologist shall submit a written statement to the CPM
confirming that individual Biological Monitor(s) has been trained including the date when
training was completed. If additional biological monitors are needed during construction
the specified information shall be submitted to the CPM and for approval at least 10 days

prlor to their f|rst day of monltormg act|V|t|es—er+t-hm—24—hew:s—ef—Feee+pt—ef—U§F—W—S

Page 4.2-185 and 186, BIO-4: The Applicant has no proposed changes to BIO-4.
Page 4.2-186, BIO-5. Please consider making the following changes to BIO-5.
DESIGNATED BIOLOGIST AND BIOLOGICAL MONITOR AUTHORITY

BIO-5 The project owner's construction/operation manager shall act on the advice of the
Designated Biologist and Biological Monitor(s) to ensure conformance with the
biological resources conditions of certification.
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The Designated Biologist shall have the authority to immediately stop any activity
that is not in compliance with these conditions and/or order any reasonable
measure to avoid unauthorized take of an individual of a listed species. If required
by the Designated Biologist and Biological Monitor(s) the project owner's
construction/operation manager shall halt all site mobilization, ground disturbance,
grading, construction, and operation activities in areas specified by the Designated
Biologist.

Verification: The Designated Biologist shall:

1. Require a halt to al activities in any area when determined that there would be an
unauthorized adverse impact to biological resources if the activities continued;

2. Inform the project owner and the construction/operation manager when to resume
activities; and

3. Notify the CPM and CDFG within 24 hours if there is a halt of any activities at the
direction of the Designated Biologist pursuant to this Condition of Certification and
advise them of any corrective actions that have been taken or will be instituted as a
result of the work stoppage.

If the Designated Biologist is unavailableferdirectconsultation, the Biological Monitor
shall act on behalf of the Designated Biologist.

The project owner shall ensure that the Designated Biologist or Biological Monitor notifies
the CPM immediately (and no later than the morning following the incident, or Monday
morning in the case of a weekend) of any non-compliance or a halt of any site
mobilization, ground disturbance, grading, construction, and operation activities. The
project owner shall notify the CPM of the circumstances and actions being taken to
resolve the problem.

Whenever corrective action is taken by the project owner, a determination of success or
failure will be made by the CPM within five working days after receipt of notice that
corrective action is completed, or the project owner will be notified by the CPM that
coordination with other agencies will require additional time before a determination can
be made.

122.  Page 4.2-186 through 188, BIO-6: Please consider making the following changes to
BIO-6. First paragraph., this is the responsibility of the project owner especially since the
WEAP covers several discipline areas. In addition the WEAP does not need to be given to
delivery personnel who stay on paved roads that have been tortoise fenced. Item 5 can be
deleted because flux impacts will be incorporated into the WEAP and not just given to
operations personnel. The proposed revisions to item 6 are consistent with the way smoking
is handled at Ivanpah SEGS.
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WORKER ENVIRONMENTAL AWARENESS PROGRAM (WEAP)

BIO-6 The Designated-Biolegist-project owner shall develop and implement project-site-

specific Worker Environmental Awareness Program (WEAP). The WEAP shall be
administered to all onsite personnel and agency staff including surveyors,
construction engineers, employees, contractors, contractor’s employees,
supervisors, inspectors, and subcontractors.,-and-deliverypersennel The WEAP
shall be implemented during site mobilization, ground disturbance, grading,
construction, operation, and closure.

Verification: The WEAP shall:

1.

Be developed by or in consultation with the Designated Biologist, be responsive of
timely CPM, CDFG and/or input, and consist of an on-site or training center
presentation in which supporting written material and electronic media, including
photographs of protected species, is made available to all participants. The training
presentation shall be made available in Spanish and English; thelanguage-best

b ol . ;

Discuss the locations and types of sensitive biological resources on the project site and
adjacent areas, and explain the reasons for protecting these resources; provide
information to participants that no snakes, reptiles, or other wildlife shall be
intentionally harmed (unless posing a reasonable and immediate threat to humans);

Place special emphasis on desert tortoise, including information on physical
characteristics, distribution, behavior, ecology, sensitivity to human activities, legal
protection, penalties for violations, reporting requirements, and protection measures;

Provide pictures of desert tortoise, golden eagles;-resting-bird, American badger, kit
fox, and burrowing owl, provide information on sensitivity to human activities, legal
protection, reporting requirements, and how to identify construction avoidance zones
for these species as marked by flagging, staking, or other means, also describe the
protections for bird nests and provide information as described above;

JULY 23, 2012

Include a discussion of fire prevention measures to be implemented by workers during
Project activities and request workers to —a}-use designated smoking areas and
dispose of cigarettes and cigars in appropriate_containersly and not leave them on the
ground or buried;;b ekl araveled-orwell-maintained roadsatall-time
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7. Present the meaning of various temporary and permanent habitat protection
measures;

8. Identify whom to contact if there are further comments and questions about the
material discussed in the program; and

9. Include a training acknowledgment form to be signed by each worker indicating that
they received training and shall abide by the guidelines.

The specific program can be administered by a competent individual(s) acceptable to the
Designated Biologist, and documented within the Monthly Compliance Report.

At least 60 days prior to the start of any project-related site disturbance activities, the

project owner shall provide to the CPM-{forreview-and-approvaland-tothe CDFGandfer

USPWSforreview-and-comment}, electronic copies of the WEAP and all supporting
wrltten materials and/or electronic media prepared by the Qr0|ect owner. Deagnated

te—the—sta#bef—a%w—prew%e#a%e@g#ewqd—dﬁwmmg—aem%res- Wlthln 30 davs of approval
of the WEAP by the CPM, the project owner will provide two copies of the final WEAP to

the CPM and implement the training for all workers.

The project owner shall provide in the Monthly Compliance Report the number of persons
who have completed the training in the prior month and a running total of all persons who
have completed the training to date.

Training acknowledgement forms signed during construction shall be kept on file by the
project owner for at least six months after the start of commercial operation.

Throughout the life of the project, the worker education program shall be repeated
annually for permanent employees, and shall be routinely administered within one week
of arrival to any new construction personnel, foremen, contractors, subcontractors, and
other personnel potentially working within the project area. Upon completion of the
orientation, employees shall sign a form stating that they attended the program and
understand all protection measures. These forms shall be maintained by the project
owner and shall be made available to the CPM upon request. Workers shall receive and be
required to visibly display a hardhat sticker or certificate that they have completed the
training.

During project operation, signed statements for operational personnel shall be kept on file
for six months following the termination of an individual's employment.

123.  Page 4.2-188 through 190, BIO-7: Please consider making the following changes toBIO-7.
Part of item 3 has been deleted because it is redundant. Item 5 has been deleted because it
is redundant. Item 6 has been deleted because the individual resource maps will include
that information. Items 8, 9, 10 have been deleted because individual resource plans will
provided monitoring methodology and frequency as required. Item 11 was deleted because
that information will be included in the Facility Closure Plan.

JULY 23,2012 87



Hidden Hills Solar Electric Generating System (HHSEGS)
(11-AFC-2)
PSA Comments, Set 2

BIOLOGICAL RESOURCES MITIGATION IMPLEMENTATION AND MONITORING PLAN
(BRMIMP)

BIO-

7 The project owner shall develop and implement a Biological Resources Mitigation
Implementation and Monitoring Plan (BRMIMP) for the project. The BRMIMP shall
incorporate avoidance and minimization measures described in final versions of the
Desert Tortoise Translocation Plan, the USFWS Biological Opinion for the HHSEGS

project, the Raven Management Plan,-the-Americanr-Badgerand-KitFox
Management-Plan, the Avian; Bat Protection Plan, and Golden Eagle Protection Plan,

Burrowing Owl Mitigation and Monitoring Plan fwpact-Avoidanceand-Minimization

Measures, and Closure, Revegetation, and Reclamation Plan.

Verification: The BRMIMP shall be prepared in consultation with the Designated
Biologist and include the following:

1.

All biological resources mitigation, monitoring, and compliance measures proposed by
the project owner and approved by the Commission;

All biological resources mitigation, monitoring, and compliance measures specified in
the conditions of certification;

All biological resource mitigation, monitoring and compliance measures required in
state and federal agency terms and conditions-i
. o

Procedures for collapsing inactive dens, monitoring active dens, and strategies for
passive relocation for any badger and kit fox animals or dens identified during
construction as a result of surveys conducted pursuant to Condition BIO-14;

AH-A description and maps of sensitive biological resources to be impacted, avoided,
or mitigated by project construction, operation, and closure;

JULY 23, 2012

Aerial photographs, at an approved scale, of all areas to be disturbed during project
construction activities; include one set prior to any site or related facilities
mobilization disturbance and one set subsequent to completion of project
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construction. Provide planned timing of aerial photography and a description of why
times were chosen. Provide a final accounting of the before/after acreages and a
determination of whether additional habitat compensation is necessary in the
Construction Termination Report;

13. A process for proposing plan modifications to the CPM.

Merification——The project owner shall submit two copies of the draft BRMIMP to the
CPM for review and approval at least 60 days prior to start of any project-related site
disturbance activities. Within 30 days of receipt, the CPM will notify the project owner of

the BRMIMP’s acceptab|l|tv Ne4ess—than%9—days—pﬂeﬁe—a¥w—p¥ejeet—rekafeed—g¢eemé

R ‘ .The pr0|ect
owner shall have 14 davs to address CPM s comments and prowde the CPM with 2 hard

copies of the revised BRMIMP.

If there are any federal permits that have not yet been received when the BRMIMP is first
submitted, these federal permits shall be submitted to the CPM within five days of their
receipt, and the BRMIMP shall be revised-er supplemented to reflect the federal permit
condition within at least 10 days of their receipt by the project owner.

The project owner shall notify the CPM no less than five working days before
implementing any modifications to the approved BRMIMP.

Any changes to the appreved BRMIMP must be approved by the CPM and in consultation
with appropriate agencies to ensure no conflicts exist.

Implementation of BRMIMP measures (construction activities that were monitored,
species observed) will be reported in the Monthly Compliance Reports by the Designated
Biologist. Within 30 days after completion of project construction, the project owner shall
provide to the CPM, for review and approval, a written construction termination report
identifying which items of the BRMIMP have been completed, a summary of all
modifications to mitigation measures made during the project's site mobilization, ground
disturbance, grading, and construction phases, and which mitigation and monitoring items
are still outstanding.

124.  Pages 4.2-190 through 195, BIO-8: Much of BIO-8 is redundant and can be deleted. Item
1, has been revised to make it more workable. Spoil placement restrictions limit placement
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of topsoil into areas without native vegetation. This will not be practical or feasible given
that there is native vegetation throughout almost the entire site (although there are many
noxious weeds). It is therefore not feasible to limit spoil placement to areas without native
vegetation. Item 4 is redundant with the Desert Tortoise Plan and conditions BIO-1, 2, and 9.
Having the DB or BM walk in front of equipment should only be required for activities
outside of fenced and cleared areas. The DB should to be on hand when grubbing and
grading is initially done on surveyed/cleared/fenced areas, but doesn’t have to be with the
equipment. Item 5 was dropped because there will be separate plans for removing all
sensitive species. Salvage is primarily a BLM requirement. There is no requirement to
salvage common wildlife species. Item 6 was deleted because there is no roosting bat
habitat onsite. Any extent that bats would be affected would be addressed in the Avian and
Bat Protection Plan (BIO-15). Item 7 has been deleted because all construction activities in
California on the transmission line and gas pipeline will be on the plant site. Iltem 8 has been
deleted because it is redundant with BIO-18 and HAZ-1. Item 9 has been deleted because it
is redundant with VIS-3 and 6. Item 10 has been deleted. It should be moved to BIO-7 and
should relate to all wildlife. The PSA says that pipes will be capped but does not specify any
other details. This is an insufficient level of detail and is not possible to implement for a
project of this scale. Item 11 is also redundant and covered by BIO-1, 2, 9 and 10. ltem 12
should be moved to BIO-7 and covered as part of the BRMIMP. Items 13 and 14 are
redundant and covered in BIO-13, AQ-SC2, and SOILS-1, 2, 3 and 4. Item 15 is also addressed
in AQ-SC5, HAZ-3, and WASTE-6. Item 16 is covered in the Desert Tortoise plan, Raven
Management Plan (BIO-13) and the Avian and Bat Protection Plan (BIO-15). Item 17 is
covered in the Desert Tortoise plan, Raven Management Plan (BIO-13) and the WEAP. It
should be noted that rather than having “all trash and food-related waste [i.e., garbage]
shall be placed in self-closing containers and removed daily from the site.” it should only be
required that garbage is placed in containers with lids and that it need only be removed
weekly. Item 18 is not needed because it is covered in the Weed Management Plan and AQ-
SC3. As we discussed at the workshop, the project owner should only be responsible that
vehicles entering the worksite be clean. Item 19 should be deleted because it is not practical
for this site. Most of seeds and microbial activity are in the first 2 inches and much of the
topsoil in portions of the site is infested with noxious weeds. Stockpiling may do more harm
than good with salvaging and respreading weed seeds. Item 20 is covered in SOILS-1 to 4
and the SWPPPs. Remove Item 21 since these activities are not considered construction and
are permitted under the Warren Alquist Act Section 25105. Item 22 should be removed
because it is covered in AQ-SC2, 3, and 4. Item 22d, requires the establishment of a
vegetative ground cover or creation of stabilized surfaces on all unpaved areas at each of
the construction sites within 21 days after active construction operations have ceased. The
21-day requirement is not a feasible timeframe within which to commence restoration. This
could also require that restoration occur in a less than optimum time frame, for example.
The last sentence of the last paragraph is not needed because that information will be
provided in the monthly compliance report.
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GENERAL IMPACT AVOIDANCE AND MINIMIZATION MEASURES

BIO-8 The project owner shall undertake the following measures to manage the

construction site and related facilities in California in a manner to avoid or minimize
impacts to biological resources.

Verification: The project owner shall undertake the following measures:

JULY 23, 2012

L|m|t Disturbance Area. lhe—bemda«%s—ef—a“a—reas—te—be—d%%nekm

clearly dellneate the prOJect footprlnt boundarles shaII be delineated with
stakes and flagging prior to construction activities in consultation with the

De5|gnated B|olog|st Spe#s—sha”—be—steekpﬂed—m—dﬁ@ﬁbed—a%eas—laekmg—na%we

nafeweaegetanea—epspeerai—sta%us—speems-habﬁat—All dlsturbances vehlcles

and equipment shall be confined to the flagged areas.

Minimize Road Impacts. New and existing roads that are planned for
construction, widening, or other improvements shall not extend beyond the
flagged impact area as described above. All vehicles passing or turning around
will do so within the planned impact area or in previously disturbed areas.
Where new access is required outside of existing roads (e.g. new spur roads) or
the construction zone, the route will be clearly marked (i.e., flagged and/or
staked) prior to the onset of construction.

Minimize Traffic Impacts. Vehicular traffic during project construction and

operation shall be confined to existing routes of travel to and from the project
site, and cross country vehicle and equipment use outside designated work
areas shall be prohibited. With the exception of the dirt roads that run between
Tecopa Road and the project site, overland vehicle traffic shall be prohibited.
The speed limit shall not exceed 25 miles per hour within the project area, on
maintenance roads for linear facilities, or on dirt access roads to the HHSEGS
site. Vehicles shall abide by posted speed limits on paved roads.
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Verification: All mitigation measures and their implementation methods shall be
included in the BRMIMP and implemented. Implementation of the measures shall be
reported in the Monthly Compliance Reports by the Designated Biologist.-Atithin-30-days

a ho DN/ a

125.  Pages 4.2-195 through 198. Please consider the following edits. Most were based on
ISEGS. For example, Item 2 has been revised to allow areas smaller than the entire solar field
to be cleared. It also provides flexibility, which is important for at thorough clearance. The
last sentence in #3 is redundant with #2.
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DESERT TORTOISE CLEARANCE SURVEYS AND EXCLUSION FENCING

BIO-9 The project owner shall undertake appropriate measures to manage the
construction site and related facilities in a manner to avoid or minimize impacts to
desert tortoise. Methods for clearance surveys, fence specification and
installation, tortoise handling, artificial burrow construction, egg handling and
other procedures shall be consistent with those described in the USFWS’ 2009
Desert Tortoise Field
Manual<http://www.fws.gov/ventura/speciesinfo/protocols_guidelines> or more
current guidance provided by CDFG and USFWS.

Verification: The project owner shall also implement all terms and conditions
described in the Biological Opinion for the project prepared by USFWS. These measures
include, but are not limited to, the following:

1. Desert Tortoise Exclusion Fence Installation. To avoid impacts to desert tortoises,
permanent desert tortoise exclusion fencing shall be installed along the permanent
perimeter which may or may not be combined with the security fence. Temporary
tortoise fencing may be installed or monitoring may be used prior to the installation

of permanent fencing subject to the approval of the CPM. and-temporarily-instaled
alongthe-underground-utilitycorridors-in-Califernia- The proposed alignments for the

permanent perimeter fence and utility rights-of-way fencing shall be flagged and
surveyed within 24 hours prior to the initiation of fence construction. Clearance
surveys of the perimeter fence and utility rights-of-way alignments shall be conducted
by the Designated Biologist(s) using techniques approved by the USFWS and CDFG and
may be conducted in any season with USFWS and CDFG approval. Biological Monitors
may assist the Designated Biologist under his or her supervision with the approval of
the CPM and USFWS. These fence clearance surveys shall provide 100 percent
coverage of all areas to be disturbed and an additional transect along both sides of
the fence line. This fence line transect shall cover an area approximately 60 90 feet
wide centered on the fence alignment. Transects for fence installation shall be no
greater than-45-30 feet apart. All desert tortoise burrows, and burrows constructed by
other species that might be used by desert tortoises, shall be examined to assess
occupancy of each burrow by desert tortoises and handled in accordance with the
USFWS’ 2009 Desert Tortoise Field Manual, or the most recent agency guidance with
the approval of the CPM. Any desert tortoise located during fence clearance surveys
shall be handled by the Designated Biologist(s) in accordance with the USFWS’ 2009
Desert Tortoise Field Manual or the most recent agency guidance with the approval of
the CPM.

a. Timing, Supervision of Fence Installation. The exclusion fencing shall be installed
prior to the onset of site clearing and grubbing. Fencing may be installed during
any time of the year. Fencing shall also be placed on the proposed temporary
access roads in tortoise habitat unless otherwise approved by the CPM. The fence
installation shall be supervised by the Designated Biologist and monitored by the
Biological Monitors to ensure the safety of any tortoise present. The CPM shall be
notified within 48 hours of fence completion. If the project is constructed in
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phases, prior to the initiation of construction activities for each solar plant, the
project owner shall enclose the boundary of the affected solar plant with
permanent chain link fencing for security purposes and permanent desert tortoise
exclusion fencing.

Fence Material and Installation. The permanent tortoise exclusionary fencing shall
be constructed in accordance with the USFWS’ 2009 Desert Tortoise Field Manual
(Chapter 8 — Desert Tortoise Exclusion Fence) or the most recent agency guidance
with the approval of the CPM.

Temporary Construction Activities: Temporary construction activities outside of

the permanent fencing shall be temporarily fenced to fully encompass work area
prior to ground disturbing activities to prevent desert tortoise entry during
construction unless biological monitoring is more beneficial to desert tortoise or
other wildlife. Temporary fencing must be capable of preventing desert tortoises
from entering the work area, with supporting stakes sufficiently spaced to
maintain fence integrity. The Designated Biologist or Biological Monitor shall be
present to supervise all construction activities occurring within areas bounded by
temporary fencing.

Security Gates. Security gates shall be designed with minimal ground clearance to
deter ingress by tortoises. The gates may be electronically activated to open and
close immediately after the vehicle(s) have entered or exited to prevent the gates
from being kept open for long periods of time. Cattle-grating-Tortoise guards
designed to safely exclude desert tortoise shall be installed at the gated entries to
discourage tortoises from gaining entry.

Fence Inspections. Following installation of the desert tortoise exclusion fencing
for both the permanent site fencing and temporary fencing in the utility corridors,
the fencing shall be regularly inspected. Any fencing, whether temporary or
permanent, that is installed when tortoises are active, will be checked 2 to 3 times
daily for 2 weeks to ensure that no tortoise is fence-walking to the point of
exhaustion or overexposure. If midday temperatures are above thresholds at
which tortoises must go underground to escape heat (approximately 42°C ground
temperature), then one of the fence checks should occur prior to this threshold
being reached. This same process should occur for the first 2 to 3 weeks of the
activity season if the fence is installed in winter, when tortoises are underground.

7

Thereafter, permanent fencing shall be inspected monthly and during and within
24 hours following all major rainfall events. A major rainfall event is defined as
one for which flow is detectable within the fenced drainage. Any damage to the
fencing shall be temporarily repaired immediately to keep tortoises out of the
site, and permanently repaired within 48 hours of observing damage. Inspections
of permanent site fencing shall occur for the life of the project. Temporary fencing
shall be inspected weekly and; more often, as needed, where activities are
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occurring in the vicinity that could damage the fence. (e.g., parking areas).
Wwhere drainages intersect the fencing, temporary fencing shall be inspected
during and within 24 hours following major rainfall events. All temporary fencing
shall be repaired immediately upon discovery and, if the fence may have
permitted tortoise entry while damaged, the Designated Biologist shall inspect the
area for tortoise.

Desert Tortoise Clearance Surveys within the Plant Site. Following construction of the

permanentperimetersecurityfenceand-theattached-tortoise exclusion fence, the
permanently fenced-pewerplantsite-area shall be cleared of tortoises by the

Designated Biologist, who may be assisted by the Biological Monitors. Clearance
surveys shall be conducted in accordance with the USFWS’ 2009 Desert Tortoise Field
Manual (Chapter 6 — Clearance Survey ProtocoI for the Desert Tortoise — Mojave
Population) ,
shall consist of two surveys covering 100% the prOJect area by walkmg transects no
more than 15-feet apart. If a desert tortoise is located on the second survey, a third
survey shall be conducted. Each separate survey shall be walked in a different
direction to allow opposing angles of observation. Clearance, or parallel, but offset
and, if possible, from the opposing direction. Clearance surveys of the power plant
site may only be conducted when tortoises are most active{Aprit-through-May-or
Septemberthrough-October). Surveys outside of these time periods require approval

by USFWS and CDFG. Any tortoise located during clearance surveys of the power plant
site shall be relocated-anrd-menitered-in accordance with the Desert Tortoise
Relocation/Translocation Plan (Condition of Certification BIO-10).

Burrow Searches. During clearance surveys all desert tortoise burrows, and burrows

constructed by other species that might be used by desert tortoises, shall be
examined by the Designated Biologist, who may be assisted by the Biological
Monitors, to assess occupancy of each burrow by desert tortoises and handled in
accordance with the USFWS’ 2009 Desert Tortoise Field Manual.-Fe-preventreentry

by—a—ter—teﬁe—er—et-he{—wﬂel-l#e—aAll conflrmed non-active burrows shall be collapsed

Burrow Excavation/Handling. All potential desert tortoise burrows located during
clearance surveys shall be excavated by hand (unless authorized by the CPM and
USFWS), tortoises removed, and the burrows collapsed or blocked to prevent
occupation by desert tortoises. All desert tortoise handling and removal, and burrow
excavations, including nests, would be conducted by the Designated Biologist, who
may be assisted by a Biological Monitor in accordance with the USFWS’ 2009 Desert
Tortoise Field Manual.

Monitoring Following Clearing. Following the desert tortoise clearance and removal
from the power plant site and-utility-eerridors, workers and heavy equipment shall be
allowed to enter the project site to perform clearing, grubbing, leveling, and
trenching. A Besignated Biological Monitorist-shall monitor clearing and grading
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activities to find and move tortoises missed during the initial tortoise clearance
survey. Should a tortoise be discovered, it shall be relocated or translocated as
described in the Desert Tortoise Relocation/Translocation Plan.-te-anareaapproved
by the Desi Biologist

Reporting. The Designated Biologist shall record the following information for any
desert tortoises handled: a) the locations (narrative and maps) and dates of
observation; b) general condition and health, including injuries, state of healing and
whether desert tortoise voided their bladders; c) location moved from and location
moved to (using GPS technology); d) gender, carapace length, and diagnostic markings
(i.e., identification numbers or marked lateral scutes); e) ambient temperature when
handled and released; and f) digital photograph of each handled desert tortoise as

described in the paragraph below Dese#t—teﬁe%e—meved—#em—w%hm—p#ejeet—a#eas

Yeorificadicn: All mitigation measures and their implementation methods shall be
included in the BRMIMP and implemented during project construction and operation.
Implementation of the measures shall be reported in the Monthly Compliance Reports by

the

Designated Biologist. Within 30 days after completion of desert tortoise clearance

surveys the Designated Biologist shall submit a report to the CPM, USFWS, and CDFG
describing implementation of each of the mitigation measures listed above. The report
shall include the desert tortoise survey results, capture, and release locations of any
relocated desert tortoises, and any other information needed to demonstrate compliance
with the measures described above. All of these measures will be done in accordance with
the approved Desert Tortoise Relocation Plan (see Condition of Certification BIO-10,
below).

126.  Pages 4.2-198 through 4.23-200, BIO-10: Please move the Verification up and revise
BIO-10 as follows:

DESERT TORTOISE RELOCATION/TRANSLOCATION PLAN

BIO-10 The project owner shall develop and implement a Desert Tortoise

Relocation/Translocation Plan (Pglan) that is consistent with current USFWS
approved guidelines. The goal of the plan shall be to safely exclude desert
tortoises from within the fenced project area and relocate/translocate them to
suitable habitat capable of supporting them, while minimizing stress and potential
for disease transmission. The plan shall be developed in consultation with the
USFWS to ensure the document does not conflict with conditions issued under an
Incidental Take Statement.

Verification: The plan shall include but not be limited to:

1. Translocation and Control Locations. The plan shall identify the proposed translocation
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recipient sites and control area. Sites shall be ranked based on the distance from the
project site; distance from known hazards such as off highway vehicle locations, busy
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roads, or other known treats; proximity to existing populations; and known linkage
areas. Translocation sites shall consider the value for recovery of local populations. The
plan shall utilize the most recent USFWS guidance on translocation that includes seven
required siting criteria. If moved outside their home range, t¥he current translocation
criteria include:

a. The translocation site supports desert tortoise habitat suitable for all life stages.

b. Disease prevalence within the resident desert tortoise population is less than
20 percent.

c. Thesiteis at least 10 km from major unfenced roads or highways. Distance from
roads may be reduced if the proposed action includes provisions to install and
maintain desert tortoise exclusion fencing as a minimization measure.

d. The site is within 40 km of the project site, with no natural barriers to movement
between them, to ensure that the desert tortoises at the two sites were likely part
of a larger mixing population and similar genetically.

e. The site occurs on lands where desert tortoise populations have been depleted or
extirpated yet still support suitable habitat. Depleted areas may include lands
adjacent to highways.

f. The site has no detrimental rights-of-way (ROWSs) or other encumbrances.

g. The site will be managed for conservation so that potential threats from future
impacts are precluded. In the project region, DIWMAs, designated critical habitat
units (CHUs), areas of critical environmental concern (ACECs), National Park Service
lands, and BLM Wilderness Areas are managed for conservation.

Control Site. If moved outside their home range, tFhe plan shall consider the following
USFWS guidelines for the control site.

a. be similar in habitat type/quality, desert tortoise population size/structure, and
disease status to the recipient sites;

b. not have been previously used as a recipient site for other projects (unless the site
has demonstrated carrying capacity); and

c. beaminimum distance of 10 km (6 miles) from an unfenced recipient site that has
no substantial anthropogenic or natural barriers to prevent the interaction of

control, resident, and translocated desert tortoises.

Host Population. If moved outside their home range, tFhe plan shall provide an

evaluation of the habitat quality on the translocation and control sites; provide a
determination of existing tortoise density, and an assessment of the sites’ ability to
accommodate additional tortoises above baseline conditions.
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4. Holding Pens. If moved outside their home range, tFhe plan shall provide information
on the type of holding pens for quarantined translocated tortoises prior to their
release into host populations. Pens shall be located on the project site in an area
capable of ensuring the protection of the tortoises. The size of the pen shall be
designed based on the expected number of desert tortoise that occur on the project
site or in an area approved by the CPM. The pen shall contain adequate cover and be
in an area supporting suitable soils for burrowing.

5. Tracking, Monitoring, Disease Testing, and Reporting. If moved outside their home
range, t¥he plan shall provide information on the use of tracking units (GPS) on
tortoises from the project site, translocation site, and control site; provide information
on the short and long term monitoring and reporting of control, translocated and host
populations; provide information on disease testing for long distance translocated
tortoises, host, and control sites; and, identify remedial actions should excessive
predation or mortality be observed. The plan shall also include provisions for
removing diseased tortoises; the development of quarantine pens; accommodating
eggs hatchlings or juvenile tortoise and shall be consistent with the requirements of
the Biological Opinion.

Verification——At least 90 days prior to the start of any project-ground disturbing activity,
the project owner shall submit the draft Desert Tortoise Relocation/Translocation Plan to
the CPM for review and approval and to USFWS and CDFG for review and comment. No less
than 30 days prior to the start of any project-ground disturbing activity, the project owner
shall provide the CPM with the final version of a Desert Tortoise Relocation/Translocation
Plan. No relocation/translocation activities may occur prior to approval of the final plan by
the CPM. Any modifications to the approved plan shall be made only after approval by the
CPM and in consultation with USFWS and CDFG.

Within 30 days after initiation of relocation and/or translocation activities, the Designated
Biologist shall provide to the CPM for review and approval, a written report identifying
which items of the plan have been completed, and a summary of all modifications to
measures made during implementation of the plan. Written monthly progress reports shall
be provided to the CPM for the duration of the plan implementation.

127.  Page 4.2-200, BIO-11: This condition has been deleted by CEC Staff.

128.  Pages 4.2-200 through 205, BIO-12: It has not been determined what mitigation will be
required, and the level of specificity contained in the PSA is premature, given that the
impacts analysis is still ongoing. Appropriate mitigation and mitigation ratios will be
determined in coordination with the CEC. In addition, Applicant requests that justification or
examples of precedent presented for ratios be provided. Therefore, those item have been
deleted in this condition. The Applicant provided an analysis of the desert tortoise habitat as
PSA Comments Set 1. A copy of the analysis is provided at the end of these comments for
convenience.
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DESERT TORTOISE COMPENSATORY MITIGATION

BIO-12 To fully mitigate for habitat loss and potential take of desert tortoise, the project

owner shall provide compensatory mitigation for impacts to 3,258-3277 acres of
habitat or whatever acreage is actually permanently impacted and included within
by-the project footprint. Impacts to areas supporting Mojave Desert scrub shall be
mitigated at ratio of TBD3:3ratie{1;611acresi-forand-areas-thatsupport
shadscaleserub-communities at aratio-of 1:1 {1,647 acras}. The total
compensatory land acquisition required to mitigate impacts to desert tortoise
shall be 6;4806TBD acres or the ratio of lands actually impacted by the project
footprint.

Verification: The requirements for acquisition of the 6;488- TBD acres of

1.
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compensation lands shall include the following:

Responsibility for Acquisition of Lands: The responsibility for acquisition of lands may
be delegated by written agreement from the CPM to a third party, such as a non-
governmental organization supportive of habitat conservation. Such delegation shall
be subject to approval by the CPM, in consultation with USFWS and CDFG, prior to
land acquisition, enhancement, or management activities. If habitat disturbance
exceeds that described in this analysis, the project owner shall be responsible for
funding acquisition, habitat improvements, and long-term management of additional
compensation lands or additional funds required to compensate for any additional
habitat disturbances. Additional funds shall be based on the adjusted market value of
compensation lands at the time of construction to acquire and manage habitat.\Water
and-mineralrights shallbe-included-aspartof the land-acquisition: Agreements to
delegate land acquisition to CDFG or an approved third party and to manage
compensation lands shall be implemented within 29 38months of the Energy
Commission’s License Decision.

Selection Criteria for Compensation Lands. The compensation lands selected for
acquisition to meet Energy Commission and CESA requirements shall:

a. be of equal or better habitat quality for desert tortoise and within the Eastern
Mojave Recovery Unit or other location approved by the CPM in consultation with
the CDFG and USFWSwith-petential-to-contributeto-deserttortoise-habitat

b. provide habitat for desert tortoise with capacity to regenerate naturally when
disturbances are removed;
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d. be connected to lands currently occupied by desert tortoise, ideally with
populations that are stable, recovering, or likely to recover;

g. not contain hazardous wastes.

3. Review and Approval of Compensation Lands Prior to Acquisition. A minimum of 30 days
three-menths-prior to acquisition of the property, the project owner shall submit a
formal acquisition proposal to the CPM, CDFG, and USFWS describing the parcel(s)
intended for purchase. This acquisition proposal shall discuss the suitability of the
proposed parcel(s) as compensation lands for desert tortoise in relation to the criteria
listed above. Approval from the CPM, in consultation with CDFG and the USFWS, shall
be required for acquisition of all parcels comprising the compensation acres.

4. Commission Mitigation Security: The project owner shall provide written verification to
the CPM-anrd-EBFG-with copies of the document(s) to the USFWS, to guarantee that an
adequate level of funding is available to implement the Energy Commission
Complementary Mitigation Measures described in this condition. These funds shall be
used solely for implementation of the measures associated with the project.
Alternatively, financial assurance can be provided to the CPM-are-€BFG-in the form of
an irrevocable letter of credit, a pledged savings account or another form of security
(“security”) prior to initiating ground-disturbing project activities. Prior to submittal to
the CPM, the security shall be approved by EBFG and-the CPM, in consultation with the
CDFG and the USFWS, to ensure funding in the amount of STBD. This security amount
was calculated as follows and may be revised upon completion of a Property Analysis
Record (PAR) or PAR-like analysis of the proposed compensation lands:

a. land acquisition costs for compensation lands, calculated at $1,000/acre =

$6;480,000 TBD;

b. costs of initial habitat improvements to compensation lands, calculated at

$250/acre =-$1,620,000 TBD;

c. costs of establishing an endowment for long-term management of compensation
lands, calculated at $1,450/acre =-$9,396,000 TBD;

d. costs associated with conducting required surveys, assessments for hazardous
materials, escrow fees, third party administrative costs and agency costs to accept
the parcel; calculated at $4,704,240.00 TBD (See Biological resource Table 9 for a
breakdown of these costs).
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5. Unused or Restored Project Areas: The project owner shall receive a credit or refund of

commission mitigation securities for all unused or restored project areas.

6. Compensation Lands Acquisition Conditions: The project owner shall comply with the

following conditions relating to acquisition of the compensation lands after the CPM, in
consultation with CDFG and the USFWS, has approved the proposed compensation
lands and received security as applicable and as described above.

JULY 23, 2012

Preliminary Report: The project owner, or approved third party, shall provide a
recent preliminary title report, initial hazardous materials survey report, biological
analysis, and other necessary documents for the proposed acquisition acres. All
documents conveying or conserving compensation lands and all conditions of
title/easement are subject to a field review and approval by CDFG and the CPM, in
consultation with the USFWS, California Department of General Services and, if
applicable, the Fish and Game Commission and/or the Wildlife Conservation Board.

Title/Conveyance: The project owner shall transfer fee title or a conservation
easement to the compensation lands to CDFG under terms approved by CDFG.
Alternatively, a non-profit organization qualified to manage compensation lands
(pursuant to California Government Code section 65965) and approved by CDFG and
the CPM may hold fee title or a conservation easement over the habitat mitigation
lands. If the approved non-profit organization holds title, a conservation easement
shall be recorded in favor of CDFG in a form approved by CDFG. If the approved
non-profit holds a conservation easement, CDFG shall be named a third party
beneficiary. If a Security is provided, the project owner or an approved third party
shall complete the proposed compensation lands acquisition within 18 months of
the start of project ground-disturbing activities.

Initial Habitat Improvement Fund. The project owner shall fund the initial protection
and habitat improvement of the compensation lands. Alternatively, a non-profit
organization may hold the habitat improvement funds if they are qualified to
manage the compensation lands (pursuant to California Government Code section
65965) and if they meet the approval of CDFG and the CPM. If CDFG takes fee title
to the compensation lands, the habitat improvement fund must go to CDFG.

Long-Term Management Endowment Fund. Prior to ground-disturbing project
activities, the project owner shall provide to CDFG a capital endowment in the
amount determined through the Property Analysis Record (PAR) or PAR-like analysis
that would be conducted for the compensation acres. Alternatively, a non-profit
organization may hold the endowment fees if they are qualified to manage the
compensation lands (pursuant to California Government Code section 65965) and if
they meet the approval of CDFG and the CPM. If CDFG takes fee title to the
compensation lands, the endowment must go to CDFG, where it would be held in
the special deposit fund established pursuant to California Government Code
section 16370. If the special deposit fund is not used to manage the endowment,
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the California Wildlife Foundation or similarly approved entity identified by CDFG
shall manage the endowment for CDFG and with CDFG supervision.

Interest, Principal, and Pooling of Funds. The project owner, CDFG and the CPM shall

ensure that an agreement is in place with the endowment holder/manager to
ensure the following conditions:

Interest. Interest generated from the initial capital endowment shall be
available for reinvestment into the principal and for the long-term operation,
management, and protection of the approved compensation lands, including
reasonable administrative overhead, biological monitoring, improvements to
carrying capacity, law enforcement measures, and any other action approved by
CDFG designed to protect or improve the habitat values of the compensation
lands.

Withdrawal of Principal. The endowment principal shall not be drawn upon
unless such withdrawal is deemed necessary by the CDFG or the approved third-
party endowment manager to ensure the continued viability of the species on
the compensation lands. If CDFG takes fee title to the compensation lands,
monies received by CDFG pursuant to this provision shall be deposited in a
special deposit fund established pursuant to Government Code section 16370. If
the special deposit fund is not used to manage the endowment, the California
Wildlife Foundation or similarly approved entity identified by CDFG would
manage the endowment for CDFG with CDFG supervision.

Pooling Endowment Funds. CDFG, or a CPM and CDFG approved non-profit
organization qualified to hold endowments pursuant to California Government
Code section 65965, may pool the endowment with other endowments for the
operation, management, and protection of the compensation lands for local
populations of desert tortoise. However, for reporting purposes, the endowment
fund must be tracked and reported individually to the CDFG and CPM.

Reimbursement Fund. The project owner shall provide reimbursement to CDFG or
an approved third party for reasonable expenses incurred during title, easement,
and documentation review; expenses incurred from other State or State-
approved federal agency reviews; and overhead related to providing
compensation lands.

The project owner is responsible for all compensation lands acquisition/costs, including but
not limited to, title and document review costs, as well as expenses incurred from other
State agency reviews and overhead related to providing compensation lands to the
department or approved third party; escrow fees or costs; environmental contaminants
clearance; and other site cleanup measures.

VMerifieation————No less than 30 days prior to beginning project ground-disturbing

activities, the project owner shall provide written verification to the CPM that the security
has been established in accordance with this condition of certification. No less than 90 days
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prior to acquisition of the property, the project owner shall submit a formal acquisition
proposal to the CPM, CDFG, and USFWS describing the parcels intended for purchase.

The project owner, or an approved third party, shall complete and provide written
verification of the proposed compensation lands acquisition within 18 months of the start of
project ground-disturbing activities. Within 180 days of the land or easement purchase, as
determined by the date on the title, the project owner, or an approved third party, shall
provide the CPM, CDFG, and USFWS with a management plan for the compensation lands
and associated funds. The CPM shall review and approve the management plan, in
consultation with CDFG and the USFWS.

Within 90 days after completion of project construction, the project owner shall provide to
the CPM and CDFG an analysis with the final accounting of the amount of habitat disturbed
during project construction.

129.  Pages 4.2-205 and 206: BIO-13: Please make the following edits: The 2" paragraph of #2
and the last paragraph are unnecessary since they are included in the monthly compliance
report. The due dates in the verification language have been made consistent with lvanpah
SEGS.

RAVEN MONITORING, MANAGEMENT, CONTROL PLAN and FEE

BIO-13 The project owner shall design and implement a Raven Monitoring, Management, and
Control Plan (Raven Plan) that is consistent with the most current USFWS-approved
raven management guidelines. The goal of the Raven Plan shall be to minimize
predation on desert tortoises by minimizing project-related increases in raven
abundance.

Verification: The Raven Plan shall include but not be limited to:

1. Prepare and Implement a Raven Management Plan that includes the following:

a. ldentify conditions associated with the project that might provide raven subsidies
or attractants;

b. Describe management practices to avoid or minimize conditions that might
increase raven numbers and predatory activities;

c. Describe control practices for ravens;

d. Address monitoring and nest removal during construction and for the life of the
project, and;

e. Discuss reporting requirements.

2. Contribute to the REAT Regional Raven Management Program. The project owner
shall submit payment to the project sub-account of the REAT Account held by the
National Fish and Wildlife Foundation (NFWF) to support the REAT Regional Raven
Management Program. The amount shall be a one-time payment of $105 per acre
(3,258-3,096 acres_= $325,080) for a total of permanent disturbance plus a two
percent fund management fee for a total of $348;932.005331,582.00.
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Verification———At least 60 days prior to any project-related ground disturbance
activities, the project owner shall submit the draft Raven Plan to the CPM for review and
approval and CDFG and USFWS for review and comment. At least 30 days prior to start of
any project-related ground disturbance activities, the project owner shall provide the CPM
the final version of the Raven Plan. The CPM will determine the plans acceptability within
15 days of receipt of the plan. No ground disturbing activities may occur until the finrat
plan is approved by the CPM. Any modifications to the approved Raven Plan must be
approved by the CPM in consultation with USFWS and CDFG. The project owner shall
notify the CPM no less than five working days before implementing any CPM approved
modifications to the Raven Plan.

No fewer than 10-38-days prior to the start of any project-related ground disturbing
activity, the project owner shall provide written verification to the CPM that the Raven
Management Fee has been paid to NFWF.

130. Pages 4.2-206 and 207, BIO-14: Detailed management plans for American Badger and
Desert Kit Fox are not appropriate as the species are not protected under CESA or ESA, and
the project would be engaged in activities regulated under California’s mammal hunting
regulations. This condition has also been revised to be consistent with lvanpah SEGS.

AMERICAN BADGER AND DESERT KIT FOX MANAGEMENT-REANSURVEYS

BIO-14 Concurrent with the desert tortoise clearance survey, the Designated Biologist
or Biological Monitors shall perform a preconstruction survey for badger and kit fox
dens in the project area, including areas within 250 feet of all project facilities, utility
corridors, and access roads. If badger and kit fox dens are found, each den shall be
classified as inactive, potentially active, or definitely active. Inactive dens shall be
excavated by hand and backfilled to prevent reuse by badgers. Potentially and
definitely active dens shall be monitored by the Designated Biologist or Biological
Monitor for three consecutive nights using a tracking medium (such as diatomaceous
earth or fire clay) at the entrance. If no tracks are observed in the tracking medium
after 3 nights, the den shall be excavated and backfilled by hand. If tracks are
observed, the applicant shall develop and implement a trapping and relocation plan in
consultation with the Designated Biologist and CDFG. BLM approval may be required
prior to release of badgers on public lands.
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Verification: Implementation of the measures shall be reported in the Monthly

Compliance Reports by the Designated Biologist. Atleast-60-days-priorto-any-project-related

bmit-an-American

SavaRaSmS oo 7
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131.  Pages 4.2-207 and 208, BIO-15: It is our experience at ISEGS that the ABPP and the
Golden Eagle Protection Plan need to be separated into two reports because the reviewers
are different.

AVIAN AND; BAT, AND-GOLDEN-EAGLE-PROTECTION PLAN

BIO-15A The project owner shall prepare and implement an Avian;-and Bat,ard-Gelden
Eagle-Protection Plan to monitor the death and injury of birds/bats from
collisions with facility features such as reflective mirror-like surfaces and from
heat, and bright light from concentrating sunlight. The study design shall be
approved by the CPM in consultation with CDFG and USFWS, and shall be
incorporated into the project’s BRMIMP and implemented.

Verification: The Pplan shall include plans to conduct visual biweekly surveys for
special birds, raptors, and bat mortalities throughout the project site for a period of five
years unless otherwise requested by the CPM or CDFG. In addition to the photo
documentation of bird mortalities, mortalities and injuries to bats and other wildlife shall
be photo documented. Additionally, data would document any overt signs of injury
resulting in death (e.g., scorched feathers). This information would be compiled and
provided to the CDFG and CPM en-guarterly-intervals for the first two years of project
operation,then-annuaty-thereafterin the monthly compliance report, unless otherwise
reguested directed by the CPM or CDFG. Adaptive management thresholds will be set and
clearly defined, including potential response to significantly large avian or bat kills, or
raptor kills.-erifa-golden-eagleis-injured-orkilled-as-aresult of the project—The plan-wi

VMerification:—Prior to the start of power plant operation, the project owner shall submit
to the CPM for approval and the USFWS and CDFG for review and comment, a final draft
Avian and; Bat,and-Gelden-Eagle-Protection Plan and agree to implement the plan.
Modifications to the plan shall be made only after approval from the CPM.

Following the completion of the fourth quarter of monitoring for the first year, the
Designated Biologist shall prepare an Annual Report (as part of the annual compliance

report) that summarizes the year‘s data, identifies any project-related bird fatalities or
injuries detected, and provides recommendations for future monitoring and any adaptive
management actions needed. The Annual Report shall be provided to the CPM, CDFG, and
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USFWS. Quarterly-rReporting shall continue until the CPM, in consultation with CDFG and
USFWS, determines whether more years of monitoring are needed, and whether
mitigation and adaptive management measures are necessary.

GOLDEN EAGLE PROTECTION PLAN

BIO-15B The project owner shall prepare and implement an-Avian,Bat—and Golden Eagle
Protection Plan to monitor the death and injury of birds eagles from collisions
with facility features such as reflective mirror-like surfaces and from heat, and
bright light from concentrating sunlight. The study design shall be approved by
the CPM in consultation with CDFG and USFWS, and shall be incorporated into
the project’s BRMIMP and implemented.

Verification: The Pplan shall include plans to conduct visual biweekly surveys for
speciat-birds,raptoersand-batgolden eagle mortalities throughout the project site for a

period of five years unless otherwise requested by the CPM or CDFG. traddition-te-the
photo-documentation-of-bird-meortalities,mMortalities and injuries to-batsand-ether
wiltelife-eagles shall be photo documented. Additionally, data would document any overt
signs of injury resulting in death (e.g., scorched feathers). This information would be
compiled and provided to the CDFG and CPM en-guarterly-ntervals-for the first two years
of project operation,-thenannually-thereafter- in the monthly compliance report, unless

otherwise reguested directed by the CPM or CDFG. Adaptive management thresholds will

be set and clearly defined, including potential response-te-significantly-largeavian-orbat
kills;+raptorkills;-or-if a golden eagle is injured or killed as a result of the project. The plan

will require the immediate implementation of remedial actions should one golden eagle

be killed on the prOJect 5|te by project activities or facilities. -lhe—st—uel-y—&hal-l—aJse—mel-ude

VMerification:—Prior to the start of power plant operation, the project owner shall submit
to the CPM for approval and the USFWS and CDFG for review and comment, a-firal-Avian;
Batand-draft Golden Eagle Protection Plan and agree to implement the plan.
Modifications to the plan shall be made only after approval from the CPM.

Following the completion of the fourth quarter of monitoring for the first year, the
Designated Biologist shall prepare an Annual Report (as part of the annual compliance

report) that summarizes the year‘s data, identifies any project-related bird fatalities or
injuries detected, and provides recommendations for future monitoring and any adaptive
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management actions needed. The Annual Report shall be provided to the CPM, CDFG, and
USFWS. QuarterhyrReporting shall continue until the CPM, in consultation with CDFG and
USFWS, determines whether more years of monitoring are needed, and whether
mitigation and adaptive management measures are necessary.

132. Pages 4.2-208 and 209, BIO-16: Please make the following edits to BIO-16. Reference to
the linears has been dropped since they are located in Nevada. Other language changes
have been made to conform this condition to the language used for Ivanpah SEGS.

PRE-CONSTRUCTION NESTING BIRD SURVEYS

BIO-

16 Pre-construction nest surveys shall be conducted if construction activities will
occur from February 1 through August 15. The Designated Biologist or Biological
Monitor conducting the surveys shall be experienced bird surveyors and familiar
with standard nest-locating techniques.

Verification: Surveys shall be conducted in accordance with the following guidelines:

1.

JULY 23, 2012

Surveys shall cover all potential nesting habitat in the project site and within 500 feet
of the boundaries of the plant site-and-tinearfacilities;

At least two pre-construction surveys shall be conducted, separated by a minimum
10-day interval. One of the surveys shall to be conducted within the 10 days preceding
initiation of construction activity. Additional follow-up surveys may be required if
periods of construction inactivity exceed ene three weeks-inany-given-area, an
interval during which birds may establish a nesting territory and initiate egg laying and
incubation;

If active nests of a protected species are detected during the survey, a no-disturbance
buffer zone (protected area surrounding the nest, the size of which is to be
determined by the Designated Biologist in consultation with CDFG, USFWS, and CPM)

and a monltormg plan shall be developed Ihe—nes%mg—lerrel—plan—&ha“—@enﬂ#y—t—he

35053-Nest Iocatlons requiring av0|dance buffers shall be mapped using GPS

technology and submitted-reported to the CPM in the Biological Monthly Compliance
Report;-atengwith-a-wesldyresertsating thesurveyresulistothe SRR and

The Designated Biologist shall monitor the nest until he or she determines that
nestlings have fledged and dispersed. Activities that might, in the opinion of the
Designated Biologist and in consultation with the CPM, disturb nesting activities shall
be prohibited within the buffer zone until such a determination is made.
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VMerification:— At least 10 days prior to the start of any project-related ground disturbance
activities, the project owner shall provide the CPM a letter-report describing the findings
of the pre-construction nest surveys, including the time, date, and duration of the survey;
identity and qualifications of the surveyor(s); and a list of species observed. If active nests
of a protected species are detected during the survey, the report shall include a map or
aerial photo identifying the location of the nest and shall depict the boundaries of the no-
disturbance buffer zone around the nest. All nest avoidance measures will be
implemented and reported in the Monthly Compliance Report.

133.  Pages 4.2-209 through 213, BIO-17. Please make the following changes to BIO-17.

BURROWING OWL IMPACT AVOIDANCE, MINIMIZATION, AND COMPENSATION
MEASURES

BIO-17 The project owner shall implement the following measures to avoid and offset
impacts to burrowing owls:

Verification:

1. Pre-Construction Surveys. Concurrent with desert tortoise clearance surveys the
Designated Biologist shall conduct pre-construction surveys for burrowing owls within

the project sﬂe—anel—aleng—a“—lmea#aeﬂ-rﬂes in accordance with CDFG gwdellnes (CDFG
2012)

: The survey area
shall include the Project Disturbance Area (the Project Disturbance Area means all

lands to be disturbed in the construction and operation of the HHSEGS Project) and
surrounding 500-foot survey buffer where access is legally available.

2. Implement Impact Avoidance Measures. If an active burrowing owl burrow is detected
within 500 feet from the Project Disturbance Area the following avoidance and
minimization measures shall be implemented:

a. Establish Non-Disturbance Buffer. Fencing shall be installed at a 250-foot radius
from the occupied burrow to create a non-disturbance buffer around the burrow.
The non-disturbance buffer and fence line may be reduced to 160 feet if all
project-related activities that might disturb burrowing owls would be conducted
during the non-breeding season (September 1st through January 31st). Signs shall
be posted in English and Spanish at the fence line indicating no entry or
disturbance is permitted within the fenced buffer.

b. Monitoring: If construction activities would occur within 588 250 feet of the
occupied burrow during the nesting season (February 1 — August 31st) the
Designated Biologist or Biological Monitor shall monitor to determine if these
activities have potential to adversely affect nesting efforts, and shall implement
measures to minimize or avoid such disturbance.

3. Prepare Burrowing Owl Relocation and Mitigation Plan. The project owner shall
prepare and implement a Burrowing Owl Relocation and Mitigation Plan, in addition
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to the avoidance measures described above. The final Burrowing Owl Relocation and
Mitigation Plan shall be approved by the CPM, in consultation with USFWS and CDFG,
and shall:

a.

Identify and describe potential relocation sites on lands controlled by the
applicant and describe measures to ensure that burrow installation or
improvements would not affect sensitive species habitat or existing burrowing owl
colonies in the relocation area;

Provide guidelines for creation or enhancement of at least two natural or artificial
burrows per relocated owl, including a discussion of timing of burrow
improvements, specific location of burrow installation, and burrow design. Design
of the artificial burrows shall be consistent with CDFG guidelines (CDFG 2012) and
shall be approved by the CPM in consultation with CDFG and USFWS;

Passive relocation sites shall be in areas of suitable habitat for burrowing owl
nesting, and be characterized by minimal human disturbance and access. Relative
cover of non-native plants within the proposed relocation sites shall not exceed
the relative cover of non-native plants in the adjacent habitats;

Provide detailed methods and guidance for passive relocation of burrowing owls
occurring within the Project Disturbance Area.;and

Acquire Compensatory Mitigation Lands for Burrowing Owls.-Staff-is-werking-with-the
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134.  Pages 4.2-227 through 233, BIO-22: For the reasons discussed above related to Waters
of the State, delete BIO-22 in its entirety.

135.  Pages 4.2-233 through 238, BIO-23: Please delete this condition entirely.

As discussed in the Water Supply Comments on the PSA, the Applicant has proposed two

groundwater monitoring conditions, WATER SUPPLY-6 and WATER SUPPLY-8. These Water
Supply conditions will address all issues related to groundwater and potential groundwater
effect of the project on groundwater dependent vegetation and all other offsite resources.
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Applicant maintains that the information presented to date demonstrated that the project’s
use of groundwater will have no adverse offsite effects, including no effects on any
groundwater dependent vegetation on BLM lands in Nevada or on any other off-site
resources.

Condition Water Supply-6 (Water Level Monitoring For Neighboring Wells, Mitigation And
Reporting) and Water Supply-8 (Water Level Monitoring For Groundwater-Dependent
Vegetation, Mitigation And Reporting) will confirm the finding that the project’s water use
will have no offsite effect. Mitigation may only be imposed if the project will have a
significant effect, as demonstrated by substantial evidence in the record. The record
demonstrates no such significant effect and thus there is no basis for imposition of
mitigation in the form of the proposed condition.

136.  Page 4.2-239, BIO-24: A groundwater monitoring program will be implemented as part
of WATER SUPPLY-6. The groundwater level-monitoring is described in this condition. With
implementation of this monitoring program, Condition BIO-24 is not necessary and should
be deleted.

137.  Page 4.2-240, BIO-25: It is Applicant’s understanding that to be eligible for this program,
the project must be an ARRA-eligible project. Therefore, this condition should be deleted.

BOTANY

General Comments
Groundwater-dependent Ecosystems

138.  For purposes of clarifying the analysis baseline, please state where the groundwater
table is now relative to the mesquite vegetation described in section 4.2. Based on the
hydrology modeling conducted to date, a groundwater level monitoring threshold for
adverse change based on a 6-inch increment is not appropriate since natural variation can
be several feet.

139. The PSA is confusing as to the description of what constitutes “onsite” as compared to
“offsite.” Applicant recommends the PSA be split into two subsections: 1) for the site and
2) for the surrounding “offsite” area. The PSA puts a great deal of emphasis on the region,
but does not include the groundwater information for the site or the areas to the east. The
PSA also does not include the results obtained by the aquifer performance tests.

140. The discussion of groundwater places too much of an emphasis on the regional context,
and does not provide the most important information for this type of analysis: the current
modeled depth of groundwater in the project area and along the stateline fault to the east.
This information needs to be presented to analyze impacts to groundwater dependent
vegetation.

Invasive Species

141. A weed management plan will be prepared and the exact methods of control and
monitoring will be developed in those plans. In BIO-18, the PSA contains a substantial
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amount of detail, much of which is problematic or infeasible in terms of implementation.
Please see the proposed revisions to BIO-18.

Special-Status Plants

142.  As stated in the PSA, some of the special-status plant species found onsite were new
reports for California or have only recently been added to the CNPS Inventory. For example,
Nye milk-vetch Astragalus nyensis and Torrey’s joint-fir were first documented in California
during these surveys. Nye milk-vetch was added to the CNPS Inventory on December 27,
2011. Torrey’s joint-fir was added on February 8, 2012, after spring 2011 surveys were
complete. Gravel milk-vetch (Astragalus sabulonum) was added to the CNPS Inventory in
October 19, 2011. Nye milk-vetch, gravel milk-vetch, and Torrey’s joint-fir were not on any
special-status plant lists at the time the protocol-level surveys were performed of the site.
Nye milk-vetch and Torrey’s joint-fir are still not even in the main treatment of plants for the
California flora used by botanists to key out plants, the Jepson Manual (1993), and the
Second Edition of the Jepson Manual (2012). Because these species have just recently been
added to the list of special-status plants, data are limited for these species. Additional
locations of these species likely occur but are just not documented yet. Annual (or short-
lived herbaceous perennial species) such as Nye milk-vetch and gravel milk-vetch did not
germinate or grow in 2012 due to dry conditions. Therefore, it was not possible to detect
them at all during 2012 surveys. The Applicant will likely perform additional surveys for
these species as soon as they can be performed (possibly fall 2012 or spring 2013).

Specific Comments
Groundwater-dependent Ecosystems

143.  Page 4.2-37. One geomorphology clarification: Desert wash scrub or desert riparian
(sensu Bradley and Deacon, 1967) vegetation is not at all dependent on groundwater, and
there is no shallow groundwater present in these habitats. The shrubs that dominate these
habitats are adapted to disturbed soils chiefly, not shallow ground water. These habitats are
typified by such shrub species as Salazaria mexicana, Hymenoclea salsola, Chrysothamnus
paniculatus, and Atriplex canescens, none of which are obligate hydrophiles. Groundwater
perched seasonally and discontinuously along an arroyo would be indicated by such
arborescent species as Acacia greggii and Chilopsis linearis, and these are relatively
uncommon.

144.  Page 4.2-47. Mesquite. Delete the use of “scrubs” (plural).

145.  Page 4.2-47. Mesquite. The PSA states that the mesquite is stressed due to
groundwater pumping. There is no evidence to support this statement, and there could be
other reasons, such as mistletoe infestation, that the vegetation is stressed. Mistletoe has
been observed in the mesquite thickets adjacent to the site.

146.  Pages 4.2-233 through 240. BIO-23 and BIO-24. The amount of vegetation monitoring
requested is not proportional to the potential impact from the project, and the program is
overly complex. The PSA requests monitoring of resources in Nevada, despite the fact that
the CEC’s jurisdiction is limited to California. Moreover, given a groundwater monitoring
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program is proposed as part of Water Supply-6 and Water Supply-8, BIO-23 and BIO-24
should be deleted as they are duplicative of these conditions.

Common and Sensitive Plant Communities

147. Page 4.2-1, 4.2-20, and elsewhere: Multiple terms are used to describe the offsite
mesquite habitats. The following terms are used: mesquite thicket, mesquite woodland,
mesquite scrub, mesquite riparian, and mesquite bosque. Other sections of the PSA also
use the term “mesquite woodland” to refer to resources offsite. As used in Section 4.2, the
terms “bosque” and “woodland” are incorrect. Woodland is a vegetation type characterized
by trees of low to moderate height, sufficiently spaced that it possesses an open canopy.
“Bosque” is a term applied in the Southwest to riparian gallery forests typified by moderate
to tall trees and a largely closed canopy. Neither term properly applies to the offsite
mesquite habitats because they consist of thickets. The plants are very closely spaced and
shrub-sized on the sand dunes and somewhat larger (to arborescent shrub and small tree) in
the arroyos, but in no case do they possess a defined canopy. Instead, they are usually
impenetrable thickets of limited extent. Scrub is another appropriate term for this
vegetation type. Therefore, all references to “woodland” and “bosque” need to be deleted
in the PSA, as the appropriate terms for mesquite habitat are either: thicket, scrub or
shrubland.

148.  Per the July 2012 biological resources workshop, we request that CEC staff check with
the CDFG vegetation ecologist (Todd Keeler-Wolf) about the discriminators (height, density)
that should be used to distinguish between the terms “mesquite thicket” and “mesquite
shrubland/woodland”. Clarify which areas offsite support thicket or woodland and why they
are called one or the other. The PSA should state more clearly that the vegetation on the
dunes adjacent to the state line is “mesquite thicket” or “mesquite scrub”, a non-
arborescent community that occurs away from a riverine setting. Per Sawyer Keeler-Wolf et
al (2009), A Manual of California Vegetation, page 226, “...stands appear primarily as
woodlands, though shrublands stands occur away from rivers”.

149.  Page 4.2-7. Common and Sensitive Plant Communities. The PSA should state that there
is the “potential for” indirect impacts discussed — not that indirect effects are already
determined as a given (e.g., use text “potentially indirectly affected”). In addition, the
following sentence should be added to the end of this paragraph “Mesquite riparian
woodlands are not located onsite or directly adjacent to the site”.

150. Page 4.2-8, and 4.2-20. References to Larrea-Pleuraphis plant community. Applicant’s
botany team evaluated field conditions within the washes. The general conclusion at this
time is that there may be too much Ambrosia for the washes to support the Larrea-
Pleuraphis alliance. Moreover, Applicant requests that examples of other projects that have
required mitigation for the loss of this habitat type be provided, and whether there is any
precedence in Inyo County for the mitigation ratio specified for this plant community.

151.  Page 4.2-20. Sensitive Natural Communities. The section on mesquite is confusing.
Restructuring this section into two subsections would help clear up the confusion. The first
subsection should describe what is present within the site. The second subsection should list
the findings adjacent to the site. This section should also incorporate information from
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Applicant’s Data Response 105-1, Research Design: Landforms and Resource Complexity of
an Oasis System in the Northern Mojave Desert.

152.  Page 4.2-20. Please add the following text: “No mesquite occur within the project
boundary except for a few widely scattered individuals, which have a shrub-like, rather than
aborescent, growth form”.

153.  Page 4.2-21. Where the PSA discusses die-back, please add citations to document
research that support the statements. Mesquite die-back may occur from groundwater
decline, but in general, geomorphologists don’t consider sand accumulation to be a
potential cause of mesquite die-off.

154. Page 4.2-21. Please rephrase to reflect that many of the mesquite coppices are likely to
be clones.

155.  Page 4.2-21. At Stump Springs, as set forth in Applicant’s Data Response 105-1,
mesquite occurs in thickets along the arroyos that cut through the most prominent scarps of
the SFS. Since they are incised some tens of feet below ground surface, the floors of the
arroyos are that much closer to the groundwater table, and phreatophytic mesquite grows
in luxuriant thickets along these water courses. However, although frequently incorrectly
referred to as “bosque,” these mesquite do not form a true canopy, and rather comprise
dense thickets of arborescent shrubby vegetation, instead of a gallery forest with the
overarching canopy of a bosque. Other riparian plants are rare to absent. At Stump Spring,
for example, the limbs of a cottonwood (Populus sp.) tree are scattered about but no
cottonwoods remain alive, and a reconnaissance revealed only one willow (Salix sp.) in the
arroyo where the spring is thought to have emerged.

156. Page 4.2-22. Clarify why there are two sources cited stating the conservation
importance of mesquite in Nevada when the project is in Inyo County, California. Also
identify under which resource planning document these have been identified as being
protected.

157.  Page 4.2-47. Please revise to reflect that the common name for Hymenoclea is
cheesebush, not— burrobush.

Invasive Weeds

158. Page 4.2-5. Summary of Impacts to Special-status Plants, Waters, and Vegetation.
Please revise the following text to the first sentence: “Without mitigation” in front of

“Pproject-related soil disturbance, increased vehicle traffic, and the movement of
equipment and materials onsite and offsite are-expected-te could spread....”.

159. Page 4.2-5. Please add the following text to the section on invasive weeds: “Invasive
weeds were identified onsite and in offsite areas. Areas included in 2011 offsite surveys in
which invasive weeds were found include areas north, west, and south of the site in the
northern, central, and southern Pahrump valley, and areas to the southwest, in the Chicago
and California valleys, and elsewhere (Solar Partners 2012b, DR63-2)".
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160. Page 4.2-5. Summary of Impacts to Special-status Plants, Waters, and Vegetation.
Please clarify how the incremental effect of noxious weeds from this project was considered
cumulatively considerable. Please revise the text to state the following: “With mitigation,
impacts would be less than significant,” rather than “less than cumulatively considerable.”

161. Page 4.2-6. Summary of Impacts to Special-status Plants, Waters, and Vegetation.
Please revise the text to state: 1) the project would eliminate a substantial portion (greater
than 20 percent) of the total documented occurrences in California, or 2) there are no
opportunities for offsite compensatory mitigation.

162. Page 4.2-6. Please remove the special-status plant compensatory mitigation ratios,
which should be developed in coordination with the Applicant.

163. Page 4.2-17; 4.2-22, Page 4.2-151 and elsewhere. The PSA describes in general terms
the detrimental effects that noxious weeds have on the special-status plants and wildlife. In
general, while special-status plants were identified onsite (and offsite as well) 11 species of
noxious weeds were identified onsite and offsite. The site botany report, Attachment DR63-
1A, provides figures that show the distribution of weeds. Some species of weeds (e.g.,
halogeton) were very abundant (particularly in the western 2/3 of the site where a
subdivision is planned, the site has been disturbed by grading, and where an extensive road
network was graded). The PSA says that “infestations of halogeton in the project area and
vicinity may be the largest infestations in the state”. Subsequent to the surveys — more
information about halogeton within CA has been identified — and this plant is now
documented in several southern California counties and counties bordering Nevada (Cal IPC
2012; CDFA, 2012). These infestations may not be the largest in California any longer. Due
to this, it may be worth confirming with CDFA that this remains an A-ranked species with
CDFA. In nearby Nevada, it is considered ineradicable in some areas.

References:

California Invasive Pest Plant Council. 2012. Accessed online at: http://www.cal-ipc.org/

California Department of Food and Agriculture (CDFA). 2012. Encycloweedia Data Sheets.
http://www.cdfa.ca.gov/plant/ipc/weedinfo/halogeton.htm#anchor602355

164. The level of site disturbance and the number of noxious weeds found onsite needs to be
considered when talking in general terms about the quality of the habitat onsite.

165. The PSA describes the potential spread of noxious weeds offsite; however, the PSA must
be revised to reflect that in many locations, noxious weeds already occur offsite. This
baseline condition should be described and used in the PSA.

166.  Page 4.2-24. Control of noxious weeds onsite for halogeton and others is not feasible

given the scope of the infestation. Eradication onsite should not be the goal of the noxious
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weed management plan. Also, some parts of the site are surrounded by private land. Weed
control or management on private lands is not feasible.

167. Page 4.2-17. The PSA should be clarified to reflect that portions of the site have been
graded, there are numerous noxious weed infestations, and part of the site has been
burned. The PSA states that the habitat between the grid is mostly undisturbed. This is not
a completely accurate accounting of site conditions — there has been some substantial
historical disturbance.

168. Pages 4.2-153, 4.2-214. Control of noxious weeds within a 100 foot boundary
surrounding the site as stated in BIO-18 in the PSA is not feasible due to private property
concerns.

169. Page 4.2-214. Special-status plants will not be avoided within the solar field or
temporary construction areas. Treatment of noxious weeds onsite near special-status plants
onsite is therefore not applicable, and this wording should be removed from BIO-18.

170. Page 4.2-22.: This section gives the impression that all of the noxious weed species
listed below were “documented onsite” but Camelthorn and Malta starthistle were not. This
section should be split into two subsections (one for species observed) and the second for
other species not observed on the project site.

Special-Status Plants

171.  Page 4.2-6. Summary of Impacts to Special-status Plants, Waters, and Vegetation. Please
add the following text: “Eleven species of special-status plants are present onsite. The
number of onsite occurrences for one species, Torrey’s joint-fir, that was identified in spring
2012, is currently being calculated by the CNDDB”.

172.  Page 4.2-6. With the addition of Torrey’s joint-fir to the site finds, there are 11 species
of special-status plants now (previous references in the PSA in various places to 8, 9, or 10
special-status plants are incorrect).

173. The 2012 rare plant survey data have been submitted to the California Natural Diversity
Database (CNDDB) on June 24, 2012 and filed as DR Supplement 2D #174. Numerous
special-status plants were found. In some cases [e.g., Pahrump Valley buckwheat
(Eriogonum bifurcatum) and Wheeler’s skeletonweed (Chaetadelpha wheeleri)], dead plants
from previous years were used to make the identifications. We anticipate that there will be
some downward adjustments in the Natureserve special-status plant ranks made by the
CNDDB. ltis possible that some species will be moved from List 1 to List 2 or other lists, and
other fine-scale adjustments could be made.

174.  Page 4.2-6. The PSA states “Pending results of the applicant’s spring 2012 special-status
plant surveys already underway, staff currently considers impacts to five of the eleven
species to be significant and potentially immitigable if: 1) the project would eliminate a
substantial portion (greater than 20 percent) of the total documented occurrences in
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California, and 2) there are no opportunities for offsite compensatory mitigation”. Please
change the last portion of this sentence to: 1) the project would eliminate a substantial
portion (greater than 20 percent) of the total documented occurrences in California, or 2)
there are no opportunities for offsite compensatory mitigation.

175. Page 4.2-6 and Biological Resources Table 8 (Page 4.2-64 and elsewhere). Please
remove references to 3:1 or 2:1 mitigation ratio in the PSA. It has not been determined that
mitigation will be required, and the level of specificity contained in the PSA is premature,
given that the impacts analysis is ongoing. Appropriate mitigation and mitigation ratios will
be determined in coordination with the CEC. In addition, Applicant requests that
justification or examples of precedent presented for ratios be provided.

176. Page 4.2-17. Reconnaissance-surveys were performed in 2011, not 2012.

177.  Page 4.2-19. Shadscale scrub community status codes. Please confirm that the
Natureserve status codes used in this section are current and correct. Vegetation studies
are ongoing, and new vegetation plot data may have been submitted and adjustments made
in Natureserve status ranks subsequent to the publication of the 2009 Manual of California
Vegetation.

178. Page 4.2-28, 29 — Biological Resources Table 3. Please add the status code for Torrey’s
joint-fir. Note CNDDB List of Special Status Plants uses Torrey’s Mormon tea for common
name but all project documents and maps to date use Torrey’s joint-fir.

179. Page 4.2-28 and 29 — Biological Resources Table 3 and Page 4.2-32. Please use California
Rare Plant Rank (CRPR) instead of California Native Plant Society (CNPS) rank, and state that
the convention used is CRPR.

180. Page 4.2-31. Special-status Plants. Please revise the text to reflect the following:
Protocol surveys were performed onsite and the buffer during 2011 and 2012. Late season
surveys of the site were completed in 2010. Late-season surveys of the laydown area were
performed in 2011 since this area was added on after the surveys were completed in 2010.
Late-season surveys of the 250-ft buffer were also done in 2011.

181.  Page 4.2-31. Please revise the text to clarify the offsite 2012 survey areas: “In 2012,
Pahrump, Stewart, Chicago and California valleys, and the Amargosa Valley/Ash Meadows
area were visited again, and additional offsite surveys were conducted in: Shadow Valley
(north and south of I-15), Mesquite Valley, Mesquite Mountains, southern Nopah Range,
Kingston Wash, Silurian Valley, Salt Spring Hills, Dumont Dunes area, and the Shoshone-
Tecopa area”.

182.  Page 4.2-32. Please add the following text right before the heading for Androstephium.
“Data from the 2012 botanical surveys have not yet been added to the total number of
occurrences described in this section. Adjustments to the total number of occurrences
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known for each of these special-status plant species will be documented in the Final Staff
Assessment (FSA)”.

183. Page 4.2-32. Please add the following text to the Androstephium paragraph: “During
2012 offsite surveys potentially suitable habitat was visited but no additional localities for
pink-flowered androstephium were found. No individuals of this species were observed
anywhere, including known localities mapped in 2011”.

184.  Page 4.2-33. Please add the following correction to the discussions regarding the Nye
milk-vetch. The Nye milk-vetch has a “D” designation in the 2010 Nevada Native Plant
Society List, which means dropped from consideration. Per a conversation with Jim
Morefield in February 2012, the species is not considered a NV sensitive species. Please also
add the following text to the Nye milk-vetch discussion: “During 2012 offsite surveys,
conditions were very dry, and no annual plants were observed in most of the offsite survey
areas. Potentially suitable habitat was visited, but no additional localities for Nye milkvetch
were found”.

185.  Page 4.2-33. Preuss’ milk-vetch. Please add the following text. “During onsite surveys in
2012, two additional localities of Preuss’ milkvetch were found onsite, near the eastern site
boundary. Each locality consisted of a few plants. In addition, during 2012 offsite surveys,
many new localities of Preuss’” milkvetch were mapped in Mesquite Valley, and a few were
mapped in the Pahrump Valley. The Mesquite Valley localities ranged from fewer than 10
individuals to approximately 5,000 plants”.

186.  Page 4.2-33. Gravel milk-vetch. Please add this text to the first paragraph. “Gravel
milkvetch did not have conservation status at the time that the 2011 HHSEGS site survey,
the offsite surveys, and the transmission corridor surveys were conducted”.

187.  Page 4.2-34. Tidestrom’s milk-vetch. Please add this text to the first paragraph.

“Data from the 2012 botanical surveys have not yet been added to this total number of
occurrences and this total number of occurrences will be adjusted in the Final Staff
Assessment (FSA). Offsite surveys in 2012 mapped approximately 10 new localities of
Tidestrom’s milkvetch in Shadow Valley, the Mesquite Mountains, and other locations.
In addition, a specimen of Astragalus layneae collected in 1991 on Santa Rosa Flat in
Inyo County by Mary DeDecker (UCR141695) has recently been determined by Andrew
Sanders to be A. tidestromii (Consortium of California Herbaria 2012). This locality is
distant from others known in Inyo County, and it may constitute one additional new
EQ.”

188.  Page 4.2-34. Please make the following correction. Wheeler’s skeletonweed is a
perennial from a branched caudex, not an annual as described in this paragraph.

189.  Page 4.2-34. Wheeler’s skeletonweed. Please add the following text.
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“During offsite surveys in 2012, known locations of Wheeler’s skeletonweed in the
Pahrump Valley were checked on several dates to determine whether new above-
ground growth would occur in this very dry year. Identifiable “skeletons” (dried plant
material from the previous season) were found at the known locations; however, no
new growth was observed. In 2012, one new locality of Wheeler’s skeletonweed, was
observed in the BLM Pahrump Valley Wilderness, which is expected will constitute one
new EO. This locality consisted of several identifiable skeletons”.

190. Page 4.2-35. Purple-nerve springparsley (Cymopterus multinervatus). Please add the
following text.

“During offsite surveys in 2012, reference sites for this species were checked, and no
plants were observed, likely due to very dry conditions. In addition, potentially suitable
habitat for this species in Shadow Valley and Pahrump Valley was checked, but no new
localities were found.”

191.  Page 4.2-35. Pahrump Valley buckwheat (Eriogonum bifurcatum). Text appears to be
missing at the end of the first sentence in the second paragraph. Also, after the discussion
regarding how the CNDDB defines occurrences, please add how many total known
occurrences there are in California. Other plant accounts have this, but it is missing here.

192.  Page 4.2-35. Pahrump Valley buckwheat (Eriogonum bifurcatum). Please add the
following text after the discussion of the species known range:

“During offsite surveys performed in 2012, Pahrump Valley buckwheat was mapped in
approximately 54 new localities in the Pahrump, Stewart, Chicago, California and
Mesquite valleys. All of these identifications of Eriogonum bifurcatum are based on the
identification of “skeletons” (dried plant material). The characters used to identify this
species from skeletons are easily visible in dried material. Some of the 54 new localities
consist of very large populations with millions of individuals. In Mesquite Valley, one
population with many millions of Eriogonum bifurcatum plants covered an area 1.1-mile
long, and at least 0.1 to 0.3-mile wide. Data from the 2012 botanical surveys have not
yet been added to this total number of occurrences and this total number of
occurrences will be adjusted in the Final Staff Assessment (FSA).”

193.  Page 4.2-35. Pahrump Valley buckwheat. Please add the following text:

“In Pahrump Valley, approximately 28 new localities for Eriogonum bifurcatum were
mapped. In Stewart Valley, 2 new localities were mapped. In Chicago Valley, 4 new
localities were mapped. In California Valley, 3 new localities were mapped. The
localities in California Valley are the first records for Eriogonum bifurcatum from this
valley. Large areas of potentially suitable habitat in the center of California Valley were
not surveyed due to access limitations, and this species potentially could occur in this
area. In Mesquite Valley, approximately 17 new localities were mapped, including two
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very large localities with millions of individuals in each”. Page 4.2-35. Pahrump Valley
buckwheat. Please add the following text: “During 2012 offsite surveys, one existing
population, CNDDB EO#9, in Kingston Wash, in San Bernardino County, was reviewed in
the field. Six surveyors searched an area about 0.5-mile long and 0.2-mile wide in the
area where the EO is mapped by CNDDB with a precision of 80 meters. Eriogonum
bifurcatum was not found throughout this area, and suitable habitat for this species was
not observed within the four miles of Kingston Wash that were driven to reach the
mapped location of EO #9. Eriogonum bifurcatum EO #9 is very likely based on a
misidentification of a similar appearing Eriogonum species, Eriogonum deflexum var.
rectum, a taxon that also has erect involucres and was included in the 1993 edition of
The Jepson Manual (Hickman 1993). When the vegetation surveys on which this EO is
based were completed, in 1997, the 1993 version of The Jepson Manual would likely
have been used for plant identification. The taxon Eriogonum deflexum var. rectum is
not recognized in more recent field manuals, The Jepson Desert Manual (Baldwin et al.
2002), or The Jepson Manual, Second Edition (Baldwin et al. 2012), or in the Flora of
North America treatment of Eriogonum (FNA 2012)”.

194. Page 4.2-36. Selinocarpus. Please add the following additional text:

“In 2011, additional localities of this species were found along Excelsior Mine Road, San
Bernardino County. Data from this 2011 survey will be added to this total number of
occurrences and presented in the Final Staff Assessment (FSA). During offsite surveys in
2012, several known locations for desert wing-fruit were checked multiple times to see
whether these deep-rooted perennials would grow during a very dry year. Localities in
California and Nevada were checked. Vegetative growth was observed in only one
locality, in Nevada, along the road from Jean to Goodsprings. No plants of this species
were observed anywhere in California in 2012.”

195.  Page 4.2-36. Selinocarpus nevadensis. Please add the following clarification: “In the
CNDDB, the new taxon name for this species is Acleisanthes nevadensis.”

196. Pages 4.2-36 and 37. Ephedra torreyana. Please correct the reference relating to the
common ephedra look-alike on the project site. The PSA states that longleaf ephedra
(Ephedra trifurca), another three-leaved Ephedra species, could be confused onsite with
Torrey’s jointfir (Ephedra torreyana). This confusion could occur if they these two species
co-occurred, but longleaf ephedra (Ephedra trifurca) is more common to the south, in
Riverside and San Bernardino counties. In Inyo County, longleaf ephedra (Ephedra trifurca)
is known mainly from the Death Valley area. Therefore, Death Valley ephedra is the species
onsite that could be confused with Torrey’s jointfir, not longleaf ephedra.

197. Pages 4.2-36 and 37. Ephedra torreyana continued. Please update the species account
with the 2012 survey information.
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“In early May 2012, a focused survey was conducted for Torrey’s jointfir within the
HHSEGS site. Approximately 85 localities of Torrey’s jointfir (consisting only of plants
with mature female cones) were mapped within the site. These are located mainly in
the southwest quarter of the site, with a few localities near the eastern boundary of the
site. During 2012, offsite surveys for Torrey’s jointfir were conducted in the Pahrump
Valley in locations not previously searched in 2011. Approximately 50 additional new
localities were mapped in offsite locations. Torrey’s jointfir was also searched for in
potentially suitable habitat in Stewart Valley, Mesquite Valley, Chicago Valley, California
Valley and the Amargosa Valley/Ash Meadows area. No individuals of this species were
found in any of those locations. Death Valley ephedra was found in rocky areas in the
Amargosa Valley, and in rocky areas in Joshua tree woodland in the Spring Mountains, in
Nevada”.

198. Pages 4.2-128-129. Please make the following correction. There are 10 species listed in
the text, and only 9 special-status plants in the PSA bullet list. Both of these references will
need to be revised to reflect that 11 total special-status plants have been observed onsite.
The PSA bullet list is missing two species (Astragalus tidestromii and Ephedra torreyana).
Here is the complete list of special-status plants onsite:

1. Acleisanthes nevadensis [Selinocarpus nevadensis] (desert wing-fruit)
2. Androstephium breviflorum (pink-flowered androstephium)
3. Astragalus nyensis (Nye milk-vetch)

4. Astragalus preussii var. preussii (Preuss' milk-vetch)

5. Astragalus sabulonum (gravel milk-vetch)

6. Astragalus tidestromii (Tidestrom’s milk-vetch)

7. Chaetadelpha wheeleri (Wheeler’s skeletonweed)

8. Cymopterus multinervatus (purple-nerve spring parsley)

9. Ephedra torreyana (Torrey’s Mormon-tea)

10. Eriogoum bifurcatum (Pahrump Valley buckwheat)

11. Phacelia pulchella var. gooddingii (Goodding's phacelia)

199. Page 4.2-130. The PSA states “Construction of the project would eliminate a substantial
portion of the total documented occurrences.” Please clarify what is meant by “substantial.”

200. Page 4.2-130. The PSA states “Compensatory mitigation, as described in conditions of
certification BIO-20, would only be required for species would be significantly impacted
(following evaluation of new survey data).” Please clarify the definition of what would
constitute a significant impact.
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201. Page 4.2-141 and BIO-20. The PSA states that: “In general, numbers of occurrences are
used to evaluate rarity rather than population size; population size data is incomplete for
most species, and the populations of desert annuals fluctuate wildly in response to a
variable and unpredictable climate”. Using the best scientifically available database
(CNDDB) population size data are often incomplete for species and population count data
represent a snapshot (count) in time. In a good year, a lot of plants will come up and
population sizes are large. In poor years, the plant may not even come up. For example,
from the 2012 offsite surveys, two locations have more than a million dead plants and no
live plants. Soin 2011, a year of normal precipitation, over a million plants were observed
and in 2012 — no live plants were present. This is how variable the plant response to rainfall
can be. Taking this one step farther, data on the spread or extent of a special-status plant
population — that is how many acres does a population of plants occupy on the ground — are
not consistent year to year. The extent of the population will vary yearly depending on how
many plants germinate and grow in any give year. The CNDDB has estimates of the extent
of populations (acreages) based on the specificity of the data point — and often these are
extremely large areas merely because the point is mapped as occurring anywhere within a
large area (e.g., a 1-mile radius). The Applicant does not have a reliable way of obtaining
calculations of population extent (acres) or the average amount of occupied acreage by
species as requested in BIO-20. Therefore, this measure as written is not feasible.

202.  Page 4.2-135-136. The compensatory mitigation requirements as written are complex
and do not describe the relationship of the requested mitigation to applicable LORS. Should
compensatory mitigation be required, the Applicant looks forward to working with staff to
develop appropriate mitigation, using a simpler methodology that can be implemented.

203.  Page 4.2-137. Discussion regarding development of security. As defined in the PSA
“Security for mitigation will be established by converting numbers of occurrences affected
to an acreage figure”. Elsewhere in the BIO-20, the PSA states that the amount of security is
to be based on the land acquisition cost presented for desert tortoise as the best available
proxy (BIO-20, Item 1, and Item 1c, Page 4.2-222). These two statements and approaches
conflict. Applicant disagrees that variable acreage metrics can be developed and used to
obtain accurate calculations of the extent of plant populations (acreage) due to the
limitations in the best available scientific data. Applicant proposes that the amount of the
security deposit be calculated to include the cost of the mitigation land and management
cost over time, and looks forward to working with Staff to develop appropriate security
calculations, using a simpler methodology that can be implemented, should mitigation or
security for impacts to special-status plants be required.

204.  Page 4.2-138, 3" paragraph. The PSA requests a mitigation ratio of 3:1 for S1-ranked
plants. This ratio is high, and not proportional to the potential impacts from the project.
Applicant requests that Staff provide examples of previous projects where this ratio was
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required and implemented in Inyo County or the general project region. Moreover,
Applicant is concerned that the focus on mitigation ratios limits consideration of other
feasible mitigation options that can be implemented.

Conditions of Certification

205.  Pages 4.2-213 through 216, BIO-1: Please revise BIO-18 as follows:
WEED MANAGEMENT PLAN

BIO-18 To minimize the potential indirect effects of weeds on sensitive biological
resources adjacent to the project, the project owner shall submit a draft Weed
Management Plan subjeette-for review and approval by the CPM. The general
objectives of the Weed Management Plan shall be to: 1) manage control weeds of
greatest environmental concern onsite ferthe-life-oftheproject to prevent their
spread into adjacent offsite areas habitat, and 2) prevent the accidental
introduction of new weed species from contaminated vehicles and equipment

. Fheprojectovuner

7
- i -

Some of the weeds observed onsite are considered ubiquitous throughout the

Mojave desert and eradication is not feasible. The list of “tFarget” weed species
selected for leng-term-managementcontrol onsite shall be determined through
coordination with the CEC staff. Appropriate methods of control vary and will be
developed on a species-specific basis. i

Verification:
The draft weed management plan shall include the following:

1. Weed Plan Requirements. The draft plan shall include the following
information: a) specific weed management objectives and measures for each
target non-native weed species; b) description of the baseline conditions; c)
map of the weed management and monitoring areas showing locations of
existing populations of target weeds; d) weed risk assessment based on Cal-
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IPC21, e~Nature Conservancy, or other acceptable criteria?; e) measures that
would be used to manage eradicate, control, contain, or monitor target

weeds; f) measures that would be used to prevent the introduction and
spread of weeds on vehicles, equipment, and materials (e.g., infested seed,
straw, gravel, etc.); g) measures to minimize the risk of unintended harm to
wildlife and other plants from weed control activities; h) monitoring and
surveying methods; and i) reporting requirements.

3. Cleaning Vehicles and Equipment. The draft plan shall include specifications

and requirements for the establishment of a washing station for cleaning and
removal of weed seed and weed plant parts from vehicles and equipment
entering and-eaving-the site. Vehicles and equipment working in weed-
infested areas (including previous job sites) shall be required to clean the

areas: Cleaning shall be conducted on all track and bucket/blade components
to adequately remove all visible dirt and plant debris. Cleaning using hand
tools, such as brushes, brooms, rakes, or shovels, is-preferred can be used. If
water must is be used, the water/slurry shall be contained to prevent seeds
and plant parts from washing into adjacent habitat.

4. Treatment of Weed Populations near Special-status Plants. Fhe-draftplan

21 Warner, Peter J., Carla C. Bossard, Matthew L. Brooks, Joseph M. DiTomaso, John A. Hall, Ann M. Howald,
Douglas W. Johnson, John M. Randall, Cynthia L. Roye, Maria M. Ryan, and Alison E. Stanton. 2003.
Criteria for Categorizing Invasive Non-Native Plants that Threaten Wildlands.California Exotic Pest Plant
Council and Southwest Vegetation Management Association. 24 pp. Online: www.caleppc.org and
WWW.SWvma.org.

22Morse, L.E., J.M. Randall, N. Benton, R. Hiebert, and S. Lu. 2004. An Invasive Species Assessment Protocol:
Evaluating Non-Native Plants for Their Impact on Biodiversity.[v1]. The Nature Conservancy. Arlington, Va.
Online: http://www.natureserve.org/library/invasiveSpeciesAssessmentProtocol.pdf
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not include spraying or mechanical treatments of common and widespread
weeds considered widespread in the Mojave Desert areund-the-perimeterto
avoid harming wildlife; the focus shall instead be on spot treatment of new
outbreaks and small populations of the most invasive species that potentially
could spread offsite. ;and-according-to-the-gGuidelines for wildlife-safe
herbicide use will be followed deseribed-under as described in the weed
management plan##7and-#8-below:

5. Employee Weed Awareness Training. A program shall be developed and
incorporated into the WEAP and BRMIMP to train eenstruction-and-operation
employees to recognize the-mest-commeon-and-meostinvasive-noxious weed
species in the area. The plan will include specific procedures on how to avoid
contaminating vehicles and equipment, how to avoid spreading weeds offsite
or introducing new weed species onsite, and how to protect wildlife and
special-statusplants from accidental harm during weed management
activities. Employees shall be trained to understand the common vectors and
conduits for spread, the economic and ecological impacts of weeds, and shall

be trained on the procedures to follow previded-with-contactinformation for
reporting infestations.

7. Safe Use of Herbicides. The draft plan shall include detailed specifications for

avoiding herbicide and soil stabilizer drift, and shall include a list of herbicides
and soil stabilizers that will be used on the project with manufacturer’s
guidance on appropriate use. The draft plan shall indicate in what situations
where-the herbicides will be used, and what techniques will be used to avoid
chemlcal drift. —e#esrdua#teaeerty—te—speem#stat&s—speetes—aﬂd—the#

a¥a) O

eprteﬁa—u-nder—#-Z—bel-ew— Onl-y—wWeed control measures for target weeds with
a demonstrated record of success shall be used, based on the best available
information from sources such as The Global Invasive Species Team
“Invasipedia”23, Cal-IPC Invasive Plant Profiles24,and or the California
Department of Food & Agriculture Encycloweedia2®.

8. Weed Control Methods. The methods for weed control described in the draft
plan shall meet the following criteria:

23http://wiki.bquood.orq/lnvasipedia

24http://www.caI-ipc.orq/ip/man.’:\qement/;:)lant profiles/index.php
25http://www.cdfa.ca.qov/pIant/ipc/eru:ycloweedia/encvcloweedia hp.htm
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Manual: Well-timed removal of plants or seed heads with hand tools;
seed heads and plants must be disposed of in accordance with guidelinres
from-thethyo-County-Agricultural-Commissioner invasive weed guidance
terSladesrtye Comniyrcorrrissionarsitdispesedintlavadal-

Chemical: Herbicides known to have residual toxicity, such as soil
fumigants, pre-emergent herbicides and pellets shall not be used.
Appropriate methods of chemical control will be specified in the weed

management plan. Only-thefollowingapplication-methodsmay-be-used:

Mechanical: Disking, tilling, and mechanical mowers or other heavy
equipment may shal-be used with the approval of the CPM. nretbe
employed-inhatural-areas-but-hHand weed trimmers (electric or gas-
powered) may be used. Mechanical trimmers shall not be used during
periods of high fire risk and shall only be implemented during early
morning hours when the fire risk is lowest. Contact information for the
local fire department and Cal-Fire shall be clearly posted at all times. A live
water supply, shovels, and fire extinguishers shall be available at all times
during mowing and other mechanical weed controls.

At least 90 days prior to the start of any project-ground disturbing activity, the project
owner shall submit the draft Weed Management Plan to the CPM for review and approval.
No less than 30 days prior to the start of any project-ground disturbing activity, the
project owner shall provide the CPM with the final version of the Weed Management
Plan. Any modifications to the approved plan shall be made only after approval by the

CPM.

Within 30 days after completion of project construction, the project owner shall provide
to the CPM for review and approval a written report identifying which items of the Weed
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Management Plan have been completed, a summary of all modifications to mitigation
measures made during the project’s construction phase, and which items are still
outstanding.

As part of the Annual Compliance Report, each year following construction the Designated
Betanist Biologist shall provide a report to the CPM that includes: a) a summary of the
results of noxious weed surveys and management activities for the year; b) discussion of
whether weed management goals and objectives for the year were met; c) evidence
documentation that weeds targeted for eradication or control did not spread offsite
beyond background levels already present sensitive-bielogical resourcesin-close-proximity
were-potharmed-by-weed-managementactivities:-and d) recommendations for weed

management activities for the upcoming year.

206. Pages 4.2-216 through 219, BIO-19: Please revise BIO-19 as follows:
SPECIAL-STATUS PLANT IMPACT AVOIDANCE AND MINIMIZATION MEASURES

BIO-19 Through implementation of standard measures in the BRMIMP and Weed
Management Plan, tFhe project owner shalt will avoid and minimize prevent
accidental potential indirect impacts to special-status plant occurrences offsite. that

e#sq-t—e—speera#st—a%u—s—phnt—s—The prOJect owner is not respon5|ble for managing or
monltormg speC|aI -status plant occurrences offsite. -ba-t—shaﬂ-p;evem—mdﬁeet

Verification: The Special-Status Plant Impact Avoidance and Minimization Measures
shall be incorporated into the BRMIMP as required under Condition of Certification BIO-7
and implement the measures during project construction and operation. Implementation
of the standard measures undertaken as part of the BRMIMP will be reported by the
Designated Biologist as described in the BIO-1 and 2. The following measures shall be
implemented:

2. Special-Status Plant Impact Avoidance and Minimization Measures. The project

owner shall incorperate implement alt measures for proteeting special-status
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plantsir-close-preximity-te-thesite-inte that are provided in the BRMIMP (BIO-

7). These measures shall include the following elements: erosion and sediment
control, weed control, and monitoring of fencelines to avoid inadvertent
impacts outside the project area.

JULY 23, 2012 133



Hidden Hills Solar Electric Generating System (HHSEGS)
(11-AFC-2)
PSA Comments, Set 2

g. Monitoring and Reporting Requirements. The Designated Betanist Biologist
shall conduct weekly regular scheduled monitoring of the erosion control
measures and other general BRMIMP requirements to verify that all
conditions are met. ESAs-thatprotectadjacent-ofsite-special-statusplant

The project owner shall submit a monitoring report every year for the life of the project to
monitor effectiveness of protection measures for all avoided special-status plants to the
CPM. The monitoring report shall include: a) dates of worker awareness training sessions
and attendees; b) map showing the location of all special-status plant occurrences within
100 feet of the project boundary (including linears and access roads); c) location and
description of measures implemented, including dates, photos, and monitor/worker
names; d) description of the status, health, and threats to special-status plant
occurrences; e) location description of any unanticipated or unpermitted adverse impacts
to occurrences and remedial action taken; and f) outstanding follow-up items and
recommendations for remedi