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BEFORE THE ENERGY RESOURCESCONSERVATION AND DEVELOPMENT COMMISSION
OF THE STATE OF CALIFORNIA

DOCKET NO. 12-CAI-01
In the Matter of:

Complaint and Request for
Investigation of CalCERTS, Inc.

CALCERTS, INC.'S POST EVIDENTIARY HEARING BRIEF

CalCERTS, Inc. (“CalCERTS”) submits the following iés response to this Committee’s
May 18, 2012 Order Directing Parties to Submit Rtesaring Briefs relative to Eric Hoover and
Patrick Davis’ (collectively, the “Petitioners”) Gplaint and Request for Investigation.
l. INTRODUCTION

CalCERTS decertified Eric Hoover and Patrick DaasdHERS Raters because they
submitted clearly fraudulent rating data. Theralisolutelyno evidence in these proceedings to
the contrary. As the Committee may recall, neittdlerHoover, nor Mr. Davis offered any
testimony to suggest, even circumstantially, thatrhaterially false ratings were the result of
“inadvertent mistakes.” The one document that sgokhe Petitioners defense, written by their
employer against whom a complaint has been filegdifailar conduct, was rightfully withdrawn
as evidence. Against this backdrop, the Petit®ask the California Energy Commission
(“Commission”) to revoke their decertifications the basis they were not provided with
sufficient process. In order for the Commissiomd¢oede to this request, and to avoid reversal,
it's decision must be justified by substantial @nde. However, in this case ther@esevidence
that justifies such a result. Equally importanthg relief sought is not justified under the laln.
short, CalCERTS is not a state actor. Thus, thigidteers were not entitled to constitutional due
process. And, finally, the decertifications were tesult of a fair procedure—one in which
neither of the Petitioners ever offered any evigetocsuggest that their ratings were anything

but fraudulent. The Committee should deny thetidagrs’ request for relief.
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Il LEGAL ISSUES AND ANALYSIS

A. The Commission’s Decision Must be Supported by Sutamtial Evidence

CalCERTS responds to the specific questions pogeldebCommittee in the sections that
follow. Preliminarily, and for context, CalCERT®tes that in addressing the issues presented
in the Petitioners’ Complaint, the Commission naiate the factual and legal basis for the
decision ultimately made. (Cal. Gov. Code. 88 12@)(6), 11425.50(a).) Additionally, the
Commission’s decision must be supported by suliataidence. Nlohilef v. Janovici, (2nd
Dist.1996) 51 Cal. App. 4th 267, 306 (“[T]rial cowonsiders only whether the agency’s
findings are supported by substantial evidencet bf the whole record.”)) “Substantial
evidence” is evidence that is of “ponderable legyghificance,” and it must be “reasonable in
nature, credible and of solid value.Pefinel v. Pond Union School Dist., (5th Dist.1973) 29 Cal.
App. 3d 832, 837.) A decision which is not suppdrby substantial evidence is an abuse of
discretion, subject to review pursuant to Califar@iode of Civil Procedure section 1095.4.
And, this standard of review poses a particulabjenm for the Petitioners because it cannot
support a decision by this Commission consistettt thie Petitioners’ request.

B. CalCERTS is Not a “State Actor”

It is only “in rare circumstances” that a privatdigy may “be viewed as a ‘state actor.”
(Harvey v. Harvey, (11th Cir.1992) 949 F. 2d 1127, 1136e also Lugar v. Edmondson QOil Co.
(1982) 457 U.S. 922, 936.) In fact, private eesitare presumatbt to be state actorsSde
Sutton v. Providence . Joseph Med. Ctr., (9th Cir. 1999) 192 F. 3d 826, 835 (“When addregs
whether a private party acted under color of law therefore start with the presumption that

private conduct does not constitute governmentadm€)) The presumption may be rebutted
and the private entity “may become a state actardmgpiring with a state official, or by
engaging in joint activity with state officials” giby becoming so closely related to the State
that the person’s actions can be said to be thiobe (Gtate itself” or the actions are “practically
compelled by the State.”Pfice v. Sate of Hawaii (9th Cir. 1991) 939 F. 2d 702, 708.)

! The four tests commonly used to determine wheihmivate party is a state actor are discussedeiater detail in
CalCERTS’ Answer to the Complaint, submitted te t@ommission on March 26, 2011, for Dkt. No. 12-@Al,
hereinafter “CalCERTS’ Answer.”Sée CalCERTS’ Answer at § IlI(C) (There are four testsnmonly used to
determine whether a private party is a state d€t9mpublic function, (2) joint action, (3) goverrantal compulsion
or coercion, and (4) governmental nexus3it{on, supra, 192 F.3d. at pp. 835-836.)) CalCERTS’ Answethi®
Complaint is incorporated by reference in thisforie

1234991.1



CalCERTS is not a government or an instrumentafityovernment. Rather, it is a
private corporation, functioning as a HERS Provid@&ee Transcript from May 11, 2012
Evidentiary Hearing (“Transcript”) at pp. 116-117.he Petitioners have offered evidence
of conspiracy or entanglement between the Commmsanal CalCERTS to refute the
presumption against state actiohudar, supra, 457 U.S. at 939, (“Action by a private party
pursuant to [a] statute, without something mores wat sufficient to justify a characterization of
that party as a ‘state actor.”) Commission Staefforted that they didot compel the
decertifications of Mr. Hoover and Mr. Davis. (Tsanipt at pp. 152 In. 11-21; p. 155 In. 1-15;
206-210; 216-221; 221 In. 20-24.) Commission Stiaff didnot conspire with CalCERTS
during the decertification procesdd.f There is no evidence to indicate that CalCERT8bas
are attributable to the state of California androeme the presumption against state action.
(Transcript at pp. 225-227.Moreover, CalCERTS has produced substantial ecieléo prove
it is not a state actor.

First, the HERS Program was designed so that teeofdroviders would be fulfilled by
private entities. (Transcript at p. 217—23%& also 20 Cal. Code Regs.81671 (“Provider means
an organization that administers a home energygaystem in compliance with these
regulations (referred to as a home energy ratingcgeorganization in Section 25942 of the
Public Resources Code).”)) Three organization®legoplied for and received certification as
Providers under section 1674 of Title 20; CHEERSIGERTS and CBPCA. Presently,
CalCERTS competes with CBPCA for the training aedification of HERS Raters verifying
Title 24 compliance for alterations. (Transcrippal55.) Prior to October 2010, CalCERTS
competed with CHEERS for the training of certifioatof HERS Raters verifying Title 24

compliance of new constructidn(Transcript at p. 24 In. 16-21.) There arempeadiments to

2 Question at p. 226 In. 1 “are those things thatdame really at the discretion of the provideheitt any oversight
of the Energy Commission?” Answer from Mr. Hollaaidp. 226 In. 13 “we require a rater agreementaand
complaint response process to be presented tdasever; we are not — we are not given authoatiell them
what'’s their rater agreement...we have no authooiteli them what's in that agreement.” Answer frivm
Pennington at p.227 In. 13 “Commission does hapeetations that there be a way that the rater agets can be
enforced and we expect in the application prooasthat to be explained. We don't — we don't kedictate how
that’s done.”

3 CHEERS has since declined recertification.
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other organizations becoming Providér§Transcript at pp. 221-222; starting at p. 221|Q:
“is there anything in the regulations that is prawgg another Provider from petitioning for
certification to compete with CalCERTS?” A: “Ncetle are not. There are no restrictions on
the number of HERS Providers that exist.”) ComnttarPetitioners’ contention, neither the
Commission’s certification of CalCERTS as a Proxider CHEERS’ decision to withdraw as a
Provider, can convert CalCERTS into a governmetadragAmerican Manufacturers Mutual
Insurance Company v. Sullivan, (1999) 526 U.S. 40, 52 (“Action taken by privatgites with
the mere approval or acquiescence of the Statet istate action.”) (Transcript at p. 10 In. 4-12.)

Second, HERS Providers do in fact function as peieatities. (Transcript at pp. 153—
155; 155 In. 18-25; 156 In. 1-15; 225-28& also Exh. 205.) Although reviewed by the
Commission, CalCERTS is responsible for draftisgomvn rater agreements which include
agreements that protect CalCERTS’ business interé$tanscript at pp.118-119; 225-227.)
CalCERTS determines its own process for decertifina (Transcript at pp. 206-210; 225—
227.) CalCERTS does not consult with the Commissggarding certification or decertification
of individual raters. (Transcript at p. 119 In—26; 152 In. 11-18; 206-210; 216-221.)
Although CalCERTS must comply with the regulatigaserning Providers, the law is clear that
compliance with statutes or regulations does neéxta private party into a state actofeg
Sutton, supra, 192 F. 3d at 8433ullivan, supra, 526 U.S. at 52.)

Third, Commission staff and counsel have madeuhdhintly clear that the Commission
does not participate in rater discipline. (Trangaat pp. 206-210; 216-22%ee also Exh. 205.)
And, specific to this Complaint, the Commissionygld no role in the decertification of Mr.
Hoover or Mr. Davis. (Transcript at pp. 152 In=21; 155 In.1-15; 221 In. 20-24.) CalCERTS
did not involve the Commission during the decegéfion process; nor, did the Commission
compel the decertifications. (Transcript at pp I5211-21; 155 In.1-15; 209-210; 221 In. 20—
24.) Whether or not CalCERTS could continue taifgelPetitioners, warranting their ability to
rate homes accurately and truthfully in light aéithegregious misrepresentation of fact, was a
decision exclusive to CalCERTS. (Transcript at3g® In. 8-15; 152—-153; 161-162¢ also
Exh. 205.)

* The decision by CHEERS to stop operating as a HERSider, cannot convert CalCERTS into a stateracthe
decertification of CHEERS was not addressed dutirghearing; but the implications of the limitedmbers of
Providers have been raised by Petitioners.
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In short, there is no evidence in the record taciaig state action on the part of
CalCERTS. The HERS Program was specifically desiggo that oversight of Raters would be
conducted by private entities independent of them@gssion. In application, the intent of the
program has been realized. If the Commission éesirdifferent structure, one that requires
more collaboration between the Commission and Bessj the Commission must address those
desires through formal-rulemaking pursuant to Gorent Code section 11342.60, amod
through this complaint response process.

C. Petitioners Do Not Have Interests that Were Entied to Procedural Due Process

The Constitutional protections of due process apigly where there is state action.
State action requirdw/o things: (1) thelepravation of a right; (2) by a party appropriatel
characterized as a state actdsee(American Manufacturers Mutual Insurance Company v.
Sullivan (1999) 526 U.S. 40, 50Vest v. Atkins, (1988) 487 U.S. 42, 48ugar v. Edmondson Oil
Co. (1982) 457 U.S. 922, 93%irtley v. Rainey, (9th Cir. 2003) 236 F. 3d 1099, 1092.) As
discussed above, since CalCERTS is not a state #utoconstitutional protections associated
with state action do not apply to the decertifioas of Mr. Hoover and Mr. Davis. However,
CalCERTS responds to the Commission’s requestdditianal briefing.

1. Petitioners Rights Are Defined By Contract

CalCERTS is a private corporation with a contrakctektionship with Petitioners. This
contractual relationship isndisputed. (Transcript at pp. 53 —56; 57-59; 59-62; 64—66.)
Petitioners admitted there was a valid contradh witlecertification provision.ld.) The terms
of the agreements required Mr. Hoover and Mr. Davienter true and correct rating data.
(Transcript at pp. 53-56; 57-59; 59-62; 64—66.)d&nwce in the record shows that Mr. Hoover
and Mr. Davis breached these agreements by sulomistfalse and inaccurate dat&ed Exhs.
206, 209, 210, 212, 213, 215, 216, 218, 219, 230-}2€alCERTS’ ability to review in detall
each improper rating was constrained by the Hedbdifiger. (Pre-hearing Conference
Transcript, May 8, 2012, for Dkt. N0.12-CAI-01 ai.y—12;see also Transcript at pp. 73-76.)
However, CalCERTS was permitted to discuss a feamgates, and the record is replete with

supporting evidence regarding all of the failurdsolt CalCERTS respectfully requests the
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Commission review in detail. (Transcript at pp84+237; Exhs. 206, 209, 210, 212, 213, 215,
216, 218, 219, 231-2498.)

There is absolutely no evidence, either documertdatgstimonial, offered by Petitioners
to suggest that the submission of false rating datsan “innocent mistake.'Sée e.g.
Transcript at p. 73 starting at In. 6 “Q: And yoar& unable to explain why you placed the
Valley Duct Testing ...temperature measurement adoagsstickers, where there were no
holes, correct? A: Correctsgealso p. 146 In.3-5.) The one document, written bytReters’
employer, which purported to explain their mistak@s never offered into evidence.
(Transcript at p.183 In. 9-1%.What is most significant about Petitioners’ estas that neither
Mr. Hoover nor Mr. Davis have an explanation forywtheir failures at the Vintage Plaza
subdivision are startlingly similar, indicating atfern or practice of defraudiadj of the low
income residents of this newly built commuriityTranscript at pp. 77—78; 128-137, 146 In. 3—
13; 283 In. 12-25eealso Exh. 232, 233, 238, 241, 242, and 243.) Thesgshave harmed
families having the greatest need of the Energicieficy Standards set forth in Title 24 and
clearly warrant decertification. (Transcript at ga0-211; 219 In. 7-14; 220 In. 2-10.)

2. There is No Fundamental Right To Work As CalCERTS rtified
HERS Raters.

Petitioners will likely argue that despite the cle=rms of their agreements, they maintain
some type of “fundamental right” to continue workias CalCERTS certified HERS Raters.
Petitioners will likely compare CalCERTS’ certiftaan to a professional license in order to cite
authority regarding professional licensure thatlignately inapposite. See e.g. Interstate
Brands v. Unemployment Ins. Appeals Bd., (1980) 26 Cal. 3d 770, 779.)

A CalCERTS'’ certification is not a professionaklitse. fee CalCERTS’ Answer at
88III(E), lI(F)(3).) A CalCERTS certification ia warranty that a HERS Rater has completed

® CalCERTS implores this Commission to examine ¢hislence.

® Despite Petitioners reluctance to discuss the\behthat got them decertified, if Petitioners paéh\n the
argument that they have a vested right to work @al&€ERTS’ certified HERS Raters, Petitioners natifitexplain
the fraudulent behavior that provides the basiheif decertifications before being reinstatedadsrs. $ee
Flanzer v Board of Dental Examiners, (4th Dist., 1990) 220 Cal. App. 3d 1392, see kleasman v. Board of Med.
Examiners (1st Dist., 1948) 84 Cal. App. 2d 308, 315 (ingaeding for restoration of revoked license, buneets
on petitioner “to prove that he has rehabilitateddelf and is entitled to have his license restgrgd

" CalCERTS filed its Complaint and Request for Iriigggion of Valley Duct Testinggee Exhibit 244, with the
hope that the Commission will be able to addresblpms with ratings conducted by Valley Duct Tegsrraters
and provide some type of recourse for consumeis asithe residents of Vintage Plaza.

7

1234991.1



training, passed testing, and is in compliance wighterms of the CalCERTS Certified Rater
Agreement. (Transcript at pp. 117 In. 2-5; 118lik-17.) Revocation of the certification is
relative only to CalCERTS and does not precludéiBeérs from working as HERS Raters.
(Transcript at pp. 43 In. 7-9; 87—88;153 In. 13}2Revocation of the type of certification
offered by CalCERTS has not been recognized b #igornia courts as holding such
significance as to implicate a fundamental right.

Moreover, any argument by Petitioners that CalCERE8ification can be transformed
into a fundamental right confuses several issk@st, as discussed above, whether a right is
fundamental or not does not transform a privatp@@tion’s actions into state action subject to
the due process protection. Second, even if Bie¢its had a vested right to continue to work as
CalCERTS certified HERS Raters, their fraudulentdrect negates any claim to this right.
(Jaramillo v. Sate Bd. of Geologists & Geophysicists (2006) 136 Cal. 4th 880, 891 (no
fundamental vested right to continue professionmtygerating illegally).) And third, whether
Petitioners have a fundamental right to work asOERTS certified HERS Raterssgparate
from having a right to access and utilize CalCERfI®perty, the CalCERTS registfy.

C. Petitioners Had Ample Opportunity to Explain Their Ratings But Did Not

Petitioners have never utilized any of the oppaties provided to them to explain their
conduct. As explained more thoroughly in CalCERASSwer, due process was offered to
Petitioners, they simply chose not to participgteord Dealers Assn. v. Department of Motor
Vehicles, (1982) 32 Cal. 3d 347, 367 (due process is mdbraggas there is “reasonable notice”
and a “reasonable opportunity to be hear®&&galso CalCERTS’ Answer at § 1l (E).)

Proper notice is determined under the circumstaacdsessentially requires notice of the
pendency of an action Conservatorship of Moore, (4th Dist. 1986) 185 Cal. App. 3d 718, 725
(notice must be “reasonably calculated, undehalldircumstances, to apprise interested parties
of the pendency of the action and afford them grodpnity to present their objections.”)
guotingMullane v. Central Hanover Bank Tr. Co. (1950) 339 U.S. 306.) Here, Petitioners were
notified by email that they had failed quality ass\ce reviews at specific residences.
(Transcript at pp. 26—-27; 30-31; 67, 69 In. 22-814;92 In. 17-23; 94-9%5ee also Exhs. 207,
214.) The Petitioners stated that they understioecdhotice letters and the possibility of

8 The terms by which Petitioners may have accetiset€alCERTS Registry are outlined in the CalCERTS
Subscription Agreement.
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decertification. Id.) And, the Petitioners stated that they knewntieasures conducted at the
residents listed within the letterdd( There is no legitimate dispute that the enselst on
December 16, 2011, gave Petitioners notice of tngatity assurance failures and of the
opportunity to discuss those failures with CalCERTS

Petitioners have challenged the immediate suspemiséd accompanied the notice letters.
Yet, the record supports the arguments made inERIGS’ Answer that the temporary
suspensions were used in order to protect thequfBee CalCERTS’ Answer at 8llI(E)(1).)
CalCERTS issued temporary suspensions to Mr. HomwverMr. Davis due to the egregious
nature of their quality assurance failures andhtimen that resulted from those failures.
(Transcript at pp.162-163; 200-201; 273 In. 2—1Mr) Hoover and Mr. Davis are prolific
raters and their quality assurance reviews showetos misrepresentation in their rating data
that harmed homeownerdd( The temporary suspensions were levied to prot@meowners
up and until a time CalCERTS could investigate wigre were errors.ld.) This type of post-
depravation hearing is permissible and prudentrgiiese conditions. (Transcript at p. 201 In.
11-14;see also Answer at 8llI(E)(1).)

The record also shows that CalCERTS does not conynssue suspensions with the
notice letters indicating quality assurance faguréTranscript at pp. 162-163; 200-201.) The
failures in this instance warranted a level of gctibn for the public. 1¢.) Mr. Davis and Mr.
Hoover were not prevented from immediately contec@€alCERTS to address the matter,
potentially entitling them to immediate reinstaterinas CalCERTS certified HERS Ratersd. )

Petitioners also received a proper opportunityedéard. $ee Humphreysv. City and
County of San Francisco (1st Dist. 1928) 92 Cal. App. 6&olden Day Schools, Inc. v. Sate
Dept. of Educ. (2nd Dist. 2000) 83 Cal. App. 4th 695 (due procgesgiirements for a hearing
require that persons be afforded an opportunityetbeard and to defend themselves.)) Both
Petitioners stated that they brought materialbéonmeetings and participated in the meetings
with CalCERTS. (Transcript at pp. 36 In. 1-6; 8@;In. 3—-19.) Petitioners were shown photos
of their quality assurance failures, received doents, and discussed the scale and magnitude of
their errors. (Transcript at pp. 70-72; 81 In. ) 1Petitioners stated that they were given the
opportunity to address the basis of their decedifons. (Transcript at p. 106 In. 1-%de also
Exhs. 206, 210, 216.) CalCERTS confirmed thatti®egrs participated in these meetings and
that specific failures were discussed. (Transaigip. 143-146see also Exhs. 206, 210, 216.)
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This is precisely what is required by due proctss Petitioners were given the chance to
explain. (Transcript pp. 159-160.)

Further, Petitioners were given additional oppadttes after their meetings with
CalCERTS to explain their quality assurance fagurélranscript at pp. 148-149; 151 In. 1-22;
see also Exhs. 211, 217, 223.) Importantly, amggyeed defects in notice were cured by
offering additional opportunities to respond sitwe Hoover and Mr. Davis were fully aware of
the details of the quality assurance failures dfteir meetings with CalCERTS. At no time
have Petitioners ever produced any evidence toestigigat their failures were not intentional
misrepresentations of rating data. Interestiniglig includes the May 11, 2012 hearing before
this Committee. Petitioners’ Complaint has beerter@d around due process, but no amount of
process can provide Petitioners with a reasonafgkeation for their false ratings if an
explanation simply does not exist. (Transcrigp@t174-176.)

D. Common Law of Fair Procedure Does Not Apply

The common law right of “fair procedure” does npply under these circumstances.
CalCERTS is a private corporation and does nottfanén a manner than has been recognized
by the California courts as requiring fair procesluiyet, even without this obligation,
CalCERTS afforded Mr. Hoover and Mr. Davis a precést far exceeds the common law
requirements of fair procedure. And, again, it Wasitioners who chose not to participate in this
process. $ee Exhs. 207, 214.)

Decertification by CalCERTS does not rise to theelef exclusion from a profession
that warrants the doctrine of fair procedurBingker v. Pacific Coast Society of Orthodontists,
(1974) 12 Cal.3d 541, 551 (Doctrine of fair procedapplies to “limited category of private
associations such as labor unions or professiomhtrade associations.” The doctrine applies
“[b]ecause of their monopolistic position in a givieeld of employment.”) See also Dougherty
v. Haag, (4th Dist, 2008) 165 Cal. App. 4th 315, 317 (“‘gleteper’ organizations are labor
unions”).)

CalCERTS is neither a monopoly nor a gatekeept#r@diERS industry. Up until
recently, CHEERS was an active Provider, competiitiy CalCERTS by offering rater training
and certification for field verification and diagste testing of new construction. Presently,
CBPCA competes with CalCERTS as a Provider offeniaming and certification for field
verification and diagnostic testing of alternatiori®etitioners continue to work for the entity that

10

1234991.1



employed them prior to decertification. (Transtappp. 87—88.) Neither Mr. Hoover nor Mr.
Davis have sought certification from CBPEAld.) These facts are dispositive. The doctrine
only applies when an entity possesses “power sstantial” that it significantly impairs an
“important, substantial economic interes{3ee Potvin v. Metropolitan Life Ins. Co., (2002) 22
Cal. 4th 1060, 1071.) Since CalCERTS as no authtaribar Petitioners from seeking
certification elsewhere, application of the doarof fair procedure to the facts of this case
would be not be justified.

CalCERTS raised the issue of fair procedure iAnswer solely to provide context for
the process offered to PetitioneBed CalCERTS’ Answer at 8§111(G).) Even though the ttoe
does not apply, CalCERTS offered a process farezhng the fair procedure standard. Under
the doctrine, fair procedure must be “substantivational and procedurally fair.”Wilson v.

San Luis Obispo County Democratic Cent. Committee (2009) 175 Cal. App. 4th 489, 502.) The
procedure is neither fixed nor judicially prescdbéut should allow for “notice of the charges”
and “a reasonable opportunity to respondd. &t 501 citing tdRosenblit v. Superior Court

(1991) 231 Cal. App. 3d 1434, 1445))

It is uncontested that CalCERTS notified Petitisnartheir quality assurance failures
and that Petitioners met with CalCERTS. Petitisnveere given numerous opportunities to
explain themselves. (Transcript at pp. 148-144; Ih. 1-22see also Exhs. 206, 207, 214, 211,
217,223 .) CalCERTS was open and receptive ttaaapons offered by Petitioners.
(Transcript at pp. 159-160; 161-163; 190 In. 15-21/2-273; 274 In. 7-25; 82 In.9—24.)The
fact that Petitioners have no explanation in respdo the charges against them, does not render
CalCERTS'’ process unfair.

The record clearly indicates that CalCERTS offdviedHoover and Mr. Davis a process
that was substantively rational and proceduraliy f&his process far exceeds what is required

of a private corporation exercising its rights bitled by contract.

° Mr. Hoover was certified by another Provider piimbeing certified by CalCERTS. (Transcript a2g.In. 21.)

19 CalCERTS discussed issues with Petitioners tlandi form the basis of their decertifications.r Egample, Mr.
Hoover was asked about his energy efficiency r@&ioR) failures. Based on Mr. Hoover’s answers, E#R not
used to support decertificationSe€ Record at p. 82 In. 9-24, Exh. 218.)

11
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[I. THE COMMISSION SHOULD AFFIRM THE DECERTIFICATIONS

California Public Resources Code section 25942 eveped the Commission to establish
criteria for adopting a statewide home energy gapirogram for residential dwellings. Those
criteria were specifically to include “training andrtification procedures for home raters and
guality assurance proceduregptomote accurate ratings and protect consumers.” (Pub.
Resources Code 8§ 25942(a)(3) (emphasis added})oWithe threat of decertification, the goal
of accurate ratings protective of the consumer caha met.

HERS Raters are in a competitive business. Pmagit®oacknowledge that contractors put
pressure on HERS Raters to quickly pass homestlas2fli compliant. (Transcript at p. 96 In. 6—
12.) Petitioners also state that contractors retgggecific raters. (Transcript at pp. 96 In. $-9.
Raters cannot be asked to stand-up to pressutles freld without support from all industry
stakeholders. (Transcript at pp. 159 In. 9-20;182Q@4-19. ) Raters must be able to assert the
real consequence of decertification when faced pigssure from demanding clientele. The
Raters’ role of field verification and diagnostesting can only be conducted in a purposeful
manner if the mandate for truthful and accuratmgatis enforced.

As a Provider, CalCERTS has complied with its regmients under the HERS
Regulations to ensure truthful and accurate ratir{g® Cal. Code Regs. 881672(m), 1673(b);
see also Exhs. 200, 201, 202, 203.) CalCERTS has also techwith its requirements to
respond to and resolve complaints. (20 Cal. CaelgsR81673(i)(5)see also Exh. 206, 244,
245.) CalCERTS has spent hundreds of hours imgasig the Complaint against Valley Duct
Testing’s raters, and has spent even more defertgidgcision to decertify Mr. Hoover and Mr.
Davis. (Transcript at p.160 In. 7-11; see also 44. Complaint and Request for Investigation
of Valley Duct Testing, Dk. No. 12-CAI-02.) CalCHER cannot absorb the costs associated
with the type of hearing performed before the Cotteaion May 11, 2012, every time a rater is
disciplined. (Transcript at p. 160 In. 12-17.)light of the record, CalCERTS should be

commended for the thoughtful and deliberative pseadfered to Mr. Hoover and Mr. Davis,
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rather than subjected to further scrutiny. As dbsd more fully in CalCERTS’ Answer at
8llI(H), the Commission must support CalCERTS’ demn to decertify Petitioners in order to

protect the HERS Program, Providers, Raters, amgublic.

Respectfully submitted,

DOWNEY BRAND, LLP

By: _ Original Sgned
Jane E. Luckhardt
Attorneys for CalCERTS, Inc.
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INVESTIGATION OF CALCERTS, INC.

RESPONDENT

CalCERTS, Inc.

Mike Bachand

31 Natoma Street, Suite 120
Folsom, CA 95630
mike@calcerts.com

RESPONDENT’S COUNSEL
Jane E. Luckhardt

Andrew L. Collier

Shelby M. Gatlin

Downey Brand, LLP

621 Capitol Mall, 18t Floor
Sacramento, CA 95814
jluckhardt@downeybrand.com

acollier@downeybrand.com
sgatlin@downeybrand.com

COMPLAINANTS

Patrick Davis

JAAR Sales, Inc.

DBA Valley Duct Testing
2272 Sierra Meadows Drive
Suite A

Rocklin, CA 95677

Erik Hoover

JAAR Sales, Inc.

DBA Valley Duct Testing
2272 Sierra Meadows Drive
Suite A

Rocklin, CA 95677

1234991.1

COMPLAINANTS’ COUNSEL
David Haddock

David Haddock Legal

P.0O. Box 2501

Citrus Heights, CA 95611
dave@davidhaddocklegal.com

INTERESTED
AGENCIES/ENTITIES/IPERSONS
CHEERS

David Blanke

20422 Beach Boulevard, Suite 235
Huntington Beach, CA 92648
dblanke@cheers.org

CBPCA HERS Providership
Michael T. Thompson, Director
P.O. Box 460

Nevada City, CA 95959
michaelt@cbpca-hers.org

CalHERS

George J. Nesbitt

978 40t Street

Oakland, CA 94068

e-mail service preferred
george@houseisasystem.com

ENERGY COMMISSION -
DECISION-MAKERS

KAREN DOUGLAS

Commissioner and Presiding Member
e-mail service preferred
karen.douglas@energy.ca.gov

14

BEFORE THE ENERGY RESOURCESCONSERVATION AND DEVELOPMENT

COMMISSION OF THE STATE OF CALIFORNIA
1516NINTH STREET, SACRAMENTO , CA 95814
1-800-822-6228 www .ENERGY.CA.GOV

Docket No. 12-CAI-01

(Revised 5/21/12)

ANDREW MCcALLISTER
Commissioner and Associate Member
e-mail service preferred
andrew.mcallister@energy.ca.gov

Kourtney Vaccaro

Hearing Adviser

e-mail service preferred
kourtney.vaccaro@energy.ca.gov

Galen Lemei

Advisor to Presiding Member
e-mail service preferred
galen.lemei@energy.ca.gov

Jennifer Nelson

Advisor to Presiding Member
e-mail service preferred
jennifer.nelson@energy.ca.gov

*David Hungerford

Advisor to Associate Member
e-mail service preferred
david.hungerford@energy.ca.gov

ENERGY COMMISSION STAFF
Dennis Beck

Senior Staff Counsel

e-mail service preferred
dennis.beck@energy.ca.gov




Caryn Holmes

Acting Assistant Chief Counsel
e-mail service preferred
caryn.holmes@energy.ca.gov

ENERGY COMMISSION -
PUBLIC ADVISER

Jennifer Jennings

Public Adviser’s Office

e-mail service preferred
publicadviser@energy.ca.gov

1234991.1

15



DECLARATION OF SERVICE

|, Lois Navarrot, declare that on June 5, 2012, | served and filed copies of the CalCert Inc.’s Post Evidentiary
Hearing Brief, dated June 5, 2012. This document is accompanied by the most recent Proof of Service list, located
on the web page for this project at:

http://www.energy.ca.gov/HERS/12-cai-01/index.html.

The document has been sent to the other parties in this proceeding (as shown on the Proof of Service list) and to the
Commission’s Docket Unit or Chief Counsel, as appropriate, in the following manner:

(Check all that Apply)

For service to all other parties:
X Served electronically to all e-mail addresses on the Proof of Service list;

_X__ Served by delivering on this date, either personally, or for mailing with the U.S. Postal Service with first-
class postage thereon fully prepaid, to the name and address of the person served, for mailing that same
day in the ordinary course of business; that the envelope was sealed and placed for collection and mailing
on that date to those addresses NOT marked “e-mail preferred.”

AND

For filing with the Docket Unit at the Energy Commission:
X_ by sending an electronic copy to the e-mail address below (preferred method); OR

by depositing an original and 12 paper copies in the mail with the U.S. Postal Service with first class
postage thereon fully prepaid, as follows:

CALIFORNIA ENERGY COMMISSION - DOCKET UNIT
Attn: Docket No. 12-CAI-01

1516 Ninth Street, MS-4

Sacramento, CA 95814-5512

docket@energy.ca.gov

OR, if filing a Petition for Reconsideration of Decision or Order pursuant to Title 20, § 1720:
Served by delivering on this date one electronic copy by e-mail, and an original paper copy to the Chief
Counsel at the following address, either personally, or for mailing with the U.S. Postal Service with first class
postage thereon fully prepaid:

California Energy Commission
Michael J. Levy, Chief Counsel
1516 Ninth Street MS-14
Sacramento, CA 95814
michael.levy@energy.ca.gov

| declare under penalty of perjury under the laws of the State of California that the foregoing is true and
correct, that | am employed in the county where this mailing occurred, and that | am over the age of 18 years
and not a party to the proceeding.

Original Signed

Lois Navarrot
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