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PREHEARING CONFERENCE STATEMENT 

 
OF 

 
ERIK HOOVER AND PATRICK DAVIS, 

 
COMPLAINANTS 

 

On April 20, 2012, the Commission issued a Notice of Prehearing Conference and 

Evidentiary Hearing, directing the parties to serve and file a Prehearing Conference Statement.  

Pursuant to the Notice, Complainants Erik Hoover and Patrick Davis submit the following 

information requested by the Notice. 

1. A summary of the legal and factual questions presented by the Complaint and 

Answer. 

In December, 2011, Complainants Erik Hoover and Patrick Davis were notified by 

CalCERTS that their ability to work as HERS raters had been summarily suspended.  Several 

weeks later, they were notified that they had been permanently decertified as HERS raters.  

Complainants filed a complaint alleging that the suspensions and decertifications were unlawful 

for two main reasons.  First, because CalCERTS failed to comply with the quality assurance 

procedure outlined in the HERS regulations.  Second, because CalCERTS failed to comply with 

the constitutional demands of due process.  The following legal and factual questions will need 

to be addressed in order to resolve the complaint. 

A. Is CalCERTS required to comply with the quality assurance procedure outlined in Title 
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20 § 1673 (i)(3)? Did it do so? 

Title 20 § 1673 (i)(3)(C) states that if a rater’s work fails to meet the criteria for truth, 

accuracy, or completeness, the Provider is required to report the quality assurance failure in the 

Provider’s registry for a period of six months, and conduct additional quality assurance 

evaluations over a period of 12 months. Title 20 § 1673 (i)(3)(C).  That CalCERTS failed to 

follow the prescribed procedure with Hoover and Davis is not disputed. CalCERTS has not thus 

far asserted that it is not required to comply with this regulation, and it has not disputed 

Complainants’ assertion that it has not in fact complied.  CalCERTS has provided no reasons 

purporting to justify its failure to comply.  

Given that this claim has not been disputed or contradicted by CalCERTS, the 

Commission may answer this question now, without further fact finding or briefing.   

In addition, Title 20 § 1673 (i)(3)(A) specifies that CalCERTS must “annually evaluate 

the greater of one rating, randomly selected or one percent of the Raterʹs past 12 month’s total 

number of ratings (rounded up to the nearest whole number) for each measure tested by the 

Rater.”  Title 20 § 1673 (i)(3)(A).  Has CalCERTS performed the required number of evaluations 

for Hoover and Davis?  Would the timely and regular performance of these “quality assurance” 

evaluations have contributed to Complainants’ ability to perform adequately as HERS raters?   

Although CalCERTS has an express responsibility to follow these regulatory procedures, 

and its failure to do so provides a separate and distinct ground for relief, given that these 

regulations require that a particular process be applied to HERS raters like Hoover and Davis, 

CalCERTS failure to follow this process also has implications for constitutional due process 

requirements (see below).  Given that the administration of these regulatory procedures is the 

responsibility of the Energy Commission, there are also due process concerns if the Energy 

Commission does not require that the procedures be followed as written. 
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B. Is CalCERTS Bound by the Constitutional Requirements of Due Process? 

Although constitutional due process typically applies only to governmental actors, where 

sufficient entanglement between government and private persons exists, private persons will also 

be bound.  See, e.g., Adams v. Department of Motor Vehicles, 11 Cal.3d 146 (1974). Are there 

sufficient entanglements between CalCERTS and the State of California that procedural due 

process applies to the way CalCERTS disciplines HERS raters? 

While strictly speaking this is a factual inquiry, many of the relevant facts come from the 

nature and structure of the HERS program, and can be determined with reference to the statute 

and regulations under which the program operates.  Can sufficient entanglement be found in the 

fact that essentially all of CalCERTS’ functions are expressly dictated by regulation, including 

accountability and regular reporting to the Energy Commission? Is CalCERTS’ ability as a 

private company to control the occupancy of new homes a sufficient entanglement with 

government to justify the imposition of due process requirements?  Is it significant that the 

HERS program is entirely a creation of government?     

Apart from the inherent entanglements, are the State of California and CalCERTS 

otherwise entangled due to the way they interact to operate and implement the program?  For 

example, has the Energy Commission been actively involved in decisions to decertify or 

otherwise discipline HERS raters?  Does CalCERTS make recommendations about discipline to 

the Energy Commission, with the Energy Commision, or its staff making final decisions?  

Complainants do have reason to believe that the answer to each of these questions is, or has 

been, yes.  Yet Complainants do not currently have access to information that enables them to 

readily answer these questions, because the information is in the possession of CalCERTS and 

Energy Commission employees who oversee the HERS program.  Complainants have informally 

requested some of this information from CalCERTS, but the request was refused.   
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i. What Quality/Quantity of Process was Due? 

Assuming due process applies to CalCERTS, the Commission must decide what 

quality/quantity of process was owing to Hoover and Davis.  The U.S. Supreme Court has 

explained that  

identification of the specific dictates of due process generally requires 

consideration of three distinct factors: First, the private interest that will be 

affected by the official action; second, the risk of an erroneous deprivation of such 

interest through the procedures used, and the probable value, if any, of additional 

or substitute procedural safeguards; and finally, the Government's interest, 

including the function involved and the fiscal and administrative burdens that the 

additional or substitute procedural requirement would entail. 

Mathews v. Eldridge, 424 U.S. 319, 335 (1976). 

a. What is the private interest? 

If CalCERTS is bound by due process due to its entanglement with government, there is 

still a question as to whether Complainants have a private interest that is entitled to protection.  

This involves both the factual question of what rights Hoover and Davis had prior to their 

suspension and decertification, and the legal question of whether those rights were “vested,” 

such that due process protects them.  See Bixby v. Pierno, 481 P. 2d 242, 246 (1971). 

Complainants’ contention is that they have vested rights both (i) to the continued use of their 

professional certification as HERS raters, and (ii) to meaningful quality assurance evaluation that 

can help them maintain high standards of performance.  Both of these rights have been infringed. 

Whether these rights exist involves both questions of fact and law.  Were Hoover and 

Davis in fact certified as HERS raters?  Does their power to work in their chosen profession and 

function as HERS raters derive from a contract with CalCERTS, or does it derive from Public 

Resources Code section 25942, and the regulations that implement the statute?  As certified 

HERS raters, are Hoover and Davis entitled to receive the quantity of quality assurance review 

specified in Title 20 § 1673 (i)(3)(A)?  Was CalCERTS’ failure to perform the quantity of 
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quality assurance review required by the regulations in some measure responsible for 

Complainants’ alleged performance failures? 

A related question is whether the Commission’s delegation to CalCERTS of some of its 

governmental power over the HERS program operates to change the nature of Hoover’s and 

Davis’ rights as HERS raters?  In other words, we might presume that if the Energy Commission 

had chosen to administer the HERS program directly, Hoover and Davis would have vested 

rights.  Does the Energy Commission’s delegation of administrative functions to Providers like 

CalCERTS prevent any rights from vesting? This is a question of law. 

b. What is the risk of an erroneous deprivation through the procedures 

used, and the probable value, if any, of additional or substitute 

procedural safeguards? 

Due process can be satisfied by a broad range of procedures, from the very informal, to 

the very strict.  The Commission must decide what procedure was appropriate here.   

 Accordingly, it must examine the procedures used to suspend and decertify Hoover and 

Davis, and consider the extent to which such procedures risk the erroneous deprivation of their 

continued right to work.  This requires a determination of the quality of the notice and hearing 

that was provided to Hoover and Davis.   

• Were Hoover and Davis given notice and an opportunity for a hearing prior to the time 

their ability to work was interfered with? 

• If not, was there some urgency that justified interfering with their ability to work prior to 

the time notice and an opportunity for a hearing was provided?   

• Did the notice fairly apprise them of the nature of the allegations made against them, and 

the consequences that could be imposed upon them? 

• Did it provide them with enough information to participate meaningfully in defending 

themselves?   

• Was the hearing provided to Hoover and Davis objective and impartial?   

• Was it on the record?   
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• Did Hoover and Davis have an opportunity to confront witnesses who accuse them?   

• Did Hoover and Davis have a meaningful opportunity to challenge the factual 

conclusions reached by the QA rater?   

• Were the decisions made by CalCERTS based upon objective evidence, or upon the 

subjective opinions of CalCERTS employees?   

• Were the decisions based upon extrinsic evidence not made available to Hoover and 

Davis?   

• Did CalCERTS apply objective standards in reaching these decisions?   

• If so, what are those standards?   

• Did Hoover and Davis have a meaningful opportunity to appeal the decisions before 

some sort of neutral tribunal?   

Hoover and Davis are prepared to testify about their experience with the CalCERTS 

quality assurance process.  But Hoover and Davis do not currently have access to information 

that enables them to readily determine, for example, whether CalCERTS’ decisions were based 

upon objective evidence or subjective opinions, whether CalCERTS applied objective standards, 

or even whether objective standards exist, etc.  For example, CalCERTS has asserted that 

Hoover’s and Davis’ alleged failures were “not rectifiable.”  Complainants Exhibits 6, 7.  

Hoover and Davis have informally requested that CalCERTS provide facts that support this and 

other conclusions, but that request has been refused.  Complainants Exhibits 14, 15.  CalCERTS 

has published a document entitled “Quality Assurance Program,” (see Complainants’ Exhibit 5) 

but it describes only general policies.  It does not describe the particular procedures that 

CalCERTS follows, and it does not describe the standards CalCERTS applies when it decides 

what discipline is appropriate.   

Are the procedures employed by CalCERTS likely to lead to an erroneous deprivation of 

Complainants’ right to work?  Or, in the case of CalCERTS’ failure to perform the number of 

quality assurance reviews required under Title 20 § 1673 (i)(3)(A), is CalCERTS’ failure to 

perform regular and meaningful quality assurance review likely to lead to an erroneous 
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deprivation of Complainants’ right to work?   

Given that the Energy Commission’s regulations specify the process that is required in 

the event of quality assurance failures, is the Commission’s failure to enforce the quality 

assurance procedure described in Title 20 § 1673 (i)(3)(C) a sufficient departure from due 

process to entitle Hoover and Davis to relief?  

Once the Commission has determined what procedural safeguards were provided – or not 

provided – to Hoover and Davis, the Commission must also decide what value additional 

procedural safeguards would provide. 

c. What are CalCERTS’ and the Government's interests, including the 

function involved and the fiscal and administrative burdens that the 

additional or substitute procedural requirement would entail? 

Ultimately the Energy Commission must decide whether the value of additional 

procedural safeguards is worth the additional cost.  This requires the identification of those costs, 

including fiscal and administrative burdens.  CalCERTS and the Energy Commission are best 

positioned to describe the fiscal and administrative burdens they would face if additional 

procedural protections were required.  But for Complainants’ part, Hoover and Davis aren’t 

asking for much.  CalCERTS should actually perform the quality assurance review that the 

regulations demand so that raters get regular and meaningful feedback and can fix bad practices 

before they become habits.  It should perform quality assurance review according to written 

standards that everyone can understand.  If someone complains about a HERS rater, give the 

rater a copy of the complaint.  If QA evaluation turns up conflicting data, give the HERS raters 

the data, so they can try to figure out what went wrong.  Before interfering with a HERS rater’s 

ability to earn a living, give the rater a meaningful opportunity to defend himself (rather than an 

interrogation).  In order to make sure that mistakes aren’t made in imposing such severe 

discipline as this, provide some sort of opportunity to appeal.  It wouldn’t take much to comply 

with due process.  But CalCERTS did none of these things.     
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2. The identity of each witness sponsored by the party; a brief summary of the 

testimony to be offered by each witness; qualifications of each witness; and the 

time required to present direct testimony by each witness. 

a. Erik Hoover – Mr. Hoover was a certified HERS rater who was suspended 

and decertified by CalCERTS.  He will testify that he had been a certified HERS rater since 

2008, that he performed approximately 2,707 ratings during that period, and that he received 

zero quality assurance evaluations prior to being notified of four evaluations in December 2011.  

He will also describe from his perspective the process of his suspension and decertification.  

Direct examination estimate: 30 minutes. 

b. Patrick Davis – Mr. Davis was a certified HERS rater who was suspended 

and decertified by CalCERTS.  He will testify that he had been a certified HERS rater since 

2007, that he performed approximately 4,730 ratings during that period, and that he received 

zero quality assurance evaluations prior to being notified of several evaluations in December 

2011.  He will also describe from his perspective the process of his suspension and 

decertification. Direct examination estimate: 30 minutes. 

c. John Flores – Mr. Flores is a certified HERS rater, and the owner and 

manager of JaaR Sales, Inc. which operates under the trade name Valley Duct Testing.  Valley 

Duct Testing is the employer of Complainants Erik Hoover and Patrick Davis.  Mr. Flores has 

evaluated the quality assurance reviews done for Hoover, Davis, and three other Valley Duct 

Testing employees, and will testify about errors and mistakes made by CalCERTS and by 

CalCERTS’s QA raters in conducting those reviews.  He will further testify about practices and 

procedures followed at Valley Duct Testing.  Direct examination estimate: 30 minutes. 

d. Other witnesses – As noted, Complainants do not have access to relevant 

information held by CalCERTS and the Energy Commission.  For this reason Complainants 

reserve the right to thoroughly examine witnesses put forth by CalCERTS and the Energy 

Commission in order to discover relevant information.   
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