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Pursuant to the January 5, 2012 Notice of Hearing on Petition for 

Reconsideration and Opportunity to Comment, California Unions for Reliable 

Energy submits the following comments. 

We urge the Commission to withdraw Decision and Order No. 11-1130-4.  

The Decision concludes that the Commission lacks jurisdiction even where a 

developer applies for a permit from a local agency to construct generating 

equipment with a generating capacity of more than 50 megawatts.1  In our Petition 

for Reconsideration, we explained that this conclusion violates the Warren-Alquist 

Act’s clear directive that “the Commission shall have the exclusive power to certify 

all sites and related facilities in the state.”2  We also explained that, for this reason, 

the statement from the Commission’s lawyer that “we do not pay attention to the 

permits. We pay attention to what is actually being built [for the purpose of a 

jurisdictional determination]”is legally untenable.3  

But in addition to the statement being legally untenable, the statement from 

the Commission’s lawyer is also factually inaccurate.  The Commission’s actual 

practice is to assume jurisdiction on the basis of the generating equipment 

described in a project proponent’s permit application.  We provide the Santa 

Clara Data Center Power Project as one example.4  There, the Commission did not 

wait to see what would be built and did not defer to the project proponent’s 

                                            
1 Decision, pp. 9-10, 12-20; see also 11/30/11 RT 48:19-49:19. 
2 Pub. Resources Code § 25500; see generally, Petition for Reconsideration of Decision and Order 
No. 11-1130-4 by California Unions for Reliable Energy. 
3 11/30/11 RT 48:19-49:19. 
4 See generally, In the Matter of Santa Clara SC-1 Data Center, Phase 2 Power Project, Docket 
No. 2011-SPPE-1, November 2011, Application for Certification (“AFC”). 
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“proposed design,” but asserted jurisdiction over the generating equipment 

described in the application, in accordance with the Warren-Alquist Act and 

Title 20. 

In the Santa Clara Data Center Power Project case, Xerxes Ventures, LLC 

applied for a conditional use permit to construct a data center on a 16-acre site in 

the City of Santa Clara (“Project”).5  Xerxes proposed to install 32 diesel fueled 

engine-generators on its site to provide for an uninterrupted power supply.6  Xerxes 

planned to construct the Project in two phases.  The first 16 generators would be 

constructed in Phase 1.  Xerxes planned to submit a more specific proposal for 

Phase 2, and the City indicated that it would perform subsequent environmental 

review of Phase 2, pursuant to the California Environmental Quality Act.7  

According to the City’s Initial Study, the 32 generators have a gross generating 

capacity of 72 megawatts.8 

In a letter dated April 1, 2008, the Commission concluded that Phase 1 and 

Phase 2 should be aggregated and that the Project’s generating capacity exceeds the 

50 megawatt jurisdictional threshold.9  On that basis, the Commission asserted 

permitting jurisdiction, stating that “to receive a valid permit for the 32 diesel 

generators, Xerxes must file with the Energy Commission either an application for 

a small power plant exemption … or an application for certification.”10  The 

                                            
5 AFC, Appendix A, p. 5.   
6 Ibid.  
7 Id. at p. 9.   
8 Ibid.   
9 Id. at Appendix F, attached as Exhibit 1. 
10 Id. at Appendix F, p. 2 (emphasis added). 
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Commission did not wait to see what would be built to assume jurisdiction.11  

Instead, the Commission asserted jurisdiction based upon the project proponent’s 

permit application and prohibited Xerxes from building the project without 

Commission authorization, consistent with the Commission’s authority.   

Xerxes now seeks to proceed with Phase 2, which includes installing the 

remaining 16 generators on the project site.  Xerxes asserts that Phase 2 is 

designed to have a gross generating capacity of 49.1 megawatts.12  Yet, the 

Commission did not simply defer to the project proponent’s “proposed design.”13  

The Commission performed its own analysis, as required by the Warren-Alquist Act 

and Title 20, and determined that it has jurisdiction over the Project.14   

In the Decision here, the Commission’s determination to ignore the 

generating equipment described in the North Brawley conditional use permit and 

the East Brawley conditional use permit application is arbitrary and violates the 

Act.  Ormat Nevada, Inc. obtained a conditional use permit for generating 

equipment that can generate more than 50 megawatts at the North Brawley site 

and is seeking a conditional use permit for generating equipment that can generate 

more than 50 megawatts at the East Brawley site.  On that basis alone, the 

Commission has exclusive jurisdiction over North Brawley and East Brawley under 

the Warren-Alquist Act.  The Commission should withdraw the Decision because 

                                            
11 Cf. 11/30/11 RT 48:19-49:19. 
12 See id. pp. 18-20.   
13 Cf. 11/30/11 RT 48:19-49:19. 
14 See AFC, pp. 25-26. 
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the Commission has jurisdiction over the North Brawley and East Brawley facilities 

as a matter of law.   

Dated:  January 19, 2012   Respectfully submitted, 
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Elizabeth Klebaner 
Tanya A. Gulesserian 
Marc D. Joseph 

      Adams Broadwell Joseph & Cardozo 
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      South San Francisco, CA  94080 
      (650) 589-1660 Telephone 
      (650) 589-5062 Fax 

eklebaner@adamsbroadwell.com 
Attorneys for California Unions for Reliable 
Energy 
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