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K ROAD CALICO SOLAR LLC’S RESPONSE TO STAFF ASSESSMENT OF 
BNSF’S VERIFIED COMPLAINT AND OF CALICO’S ANSWER  

Pursuant to Hearing Officer Vaccaro’s direction,1 K Road Calico Solar LLC2 

(“Calico”) respectfully submits this Response to the September 28, 2011 Staff Assessment 

of BNSF’s Verified Complaint and of Calico’s Answer (“Staff Assessment”).  

I. INTRODUCTION 

After thoroughly reviewing BNSF’s Complaint and Calico’s response, Staff was 

unable to identify any material false statement.  Based on this assessment together with the 

reasons presented by Calico in its Answer dated September 1, 2001, and its Hearing 

Statement dated September 28, 2011, the Commission should dismiss BNSF’s complaint.3   

1 

  

                                                 
1 See e-mail correspondence from Ms. Koutrney Vaccaro to the parties entitled “Calico Complaint and 
Investigation” dated September 22, 2011 at approximately 2:12pm (Pacific). 

2 As provided in a notice to all parties filed on August 31, 2011, Calico recently changed its name from Calico 
Solar, LLC to K Road Calico Solar LLC. 

3 Because Patrick Jackson’s Amended Request for an Investigation relies wholly on the statements identified 
by BNSF, the Committee should also dismiss Mr. Jackson’s Amended Request. 
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II. STAFF’S ASSESSMENT OF THE COMPLAINT 

Staff correctly recognizes that matters of opinion regarding future events are not 

representations of fact.  Staff determined “that the information provided by complainant 

merely demonstrates the belief by the respondent that the SunCatchers would be available 

at some time in the future and that availability was dependent on investor financing.”  Staff 

Assessment at 4.  Calico agrees.  Because such belief, expectation, or business plan can, as 

a matter of law, only be an opinion, BNSF has not identified any material false statement.   

Calico also agrees with Staff’s unremarkable assessment that “if the Committee 

finds that there is insufficient information to support the assertion that the respondent’s 

application and supplemental documentation contained material false statements regarding 

the commercial viability and availability of SunCatchers for the Calico Solar Project, staff 

recommends that the Committee dismiss the complaint.”  Staff Assessment at 6.  In fact, 

Calico believes that based on the record the Committee must find that there is insufficient 

information to support BNSF’s assertion and must dismiss the Complaint.  

III. STAFF’S ASSESSMENT OF CALICO’S ANSWER 

Staff determined that Calico’s Answer “demonstrate[s] ample support for the 

position that the statements made during the course of the underlying licensing proceeding 

are not ‘material false statements’ as alleged by the complainant.”  See Staff Assessment 

at 6.  This assessment is based in part on Staff’s finding that “the Commission decision was 

not predicated on the immediate availability or immediate commercial viability of 

SunCatcher technology.”  Staff Assessment at 7 (emphasis in original).  Calico agrees. 

Staff suggests that there may be two areas of inquiry that may be relevant in these 

proceedings:  (1) if there is any evidence that Calico definitively knew during the siting 

proceeding that SunCatchers would not be available; and (2) if there is any evidence that 

Calico definitively knew during the sting proceedings that SunCatchers would not be 

commercially viable.  See Staff Assessment at 7.  Calico disagrees that further inquiry is 
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appropriate here given that there is not any evidence to support either of these conclusions 

and ample evidence exists to the contrary.  Staff’s view on these issues is that: (1) the 

existence of the Maricopa Power Plant alone is strong evidence to support Calico’s belief 

that SunCatchers would be available; and (2) that further information regarding the post-

certification performance of the Maricopa Power Plant is necessary to evaluate Calico’s 

belief as to commercial viability.  Calico agrees with Staff’s first point, but disagrees with 

the second.  Post-certification performance data is in no way relevant to what Calico knew 

or thought during the certification proceedings.   

IV. CONCLUSION 

Calico did not make any false statements to the Commission during the Project’s 

siting proceedings.  BNSF has not offered any evidence of any such statement.  Staff also 

found no such statement.  Therefore, BNSF’s Complaint must be dismissed with prejudice. 

 

Date:  September 30, 2011 Respectfully submitted, 
 
 
 

Ella Foley Gannon 
Attorneys for K Road Calico Solar LLC, 

formerly known as Calico Solar, LLC 
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