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California Energy Commission 
Siting, Transmission and Environmental Protection Division 
1516 Ninth Street,  
Sacramento, CA 95814 
 
Dear Commission, 
 

On June 17, 2011, Applicant STA LLC (formerly Solar Millennium LLC) filed a 
MOTION FOR ORDER AFFIRMING APPLICATION OF JURISDICTIONAL WAIVER in the 
Ridgecrest Solar Power Project matter.  At the June 21, 2011 Mandatory Status Conference the 
commission set a deadline date for responses of July 6, 2011.   
 

In its motion, the Applicant explains that it is now redesigning the project, changing the 
technology from solar thermal to photovoltaic (“PV”), and seeks a “waiver” from the 
Commission that would maintain CEC jurisdiction over the project despite it no longer being a 
solar thermal project.   
 
 Intervenor Western Watersheds Project opposes the motion because no site has been 
approved for the project, the revamped power plant project will have no thermal-solar 
component and being entirely PV is outside CEC jurisdiction, there are no other facilities 
proposed that fall under the Warren-Alquist Act, and the CEC could not appoint itself the lead 
agency for CEQA even if it did assert it had any continued jurisdiction over the project.  We urge 
the Commission to issue a finding that it lacks jurisdiction over the modified project and to deny 
Applicant’s motion. 
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(A)  Photovoltaic projects are specifically excluded under the Warren-Alquist Act. 
 

Although the Applicant is now proposing to eliminate thermal solar technology from its 
project it claims that Public Resource Code Section 25502.3 somehow gives it the right to 
request a waiver to the standard CEQA process that other photovoltaic power plant projects are 
following and have followed, and to effectively choose the lead agency for the environmental 
review of the project.   Public Resource Code Section 25502.3 states: 
 

§  25502.3 Facility; proposed construction; waiver of exclusion; application of 
chapter 
Except as provided in Section 25501.7, any person proposing to construct a facility 
excluded from the provisions of this chapter may waive such exclusion by submitting to 
the commission a notice of intention to file an application for certification, and any and 
all of the provisions of this chapter shall apply to the construction of such facility. 

 
However, the cited section from CHAPTER 6.  POWER FACILITY AND SITE 
CERTIFICATION immediately follows § 25501 and § 25501.7 and the three sections are clearly 
grandfather clauses related to projects under development at the time of the Warren-Alquist Act.  
The opening section of Chapter 6 states (emphasis added): 
 

§ 25500. Authority; necessity of certification 
  In accordance with the provisions of this division, the commission shall 
have the exclusive power to certify all sites and related facilities in the state, whether a 
new site and related facility or a change or addition to an existing facility.  The issuance 
of a certificate by the commission shall be in lieu of any permit, certificate, or similar 
document required by any state, local or regional agency, or federal agency to the extent 
permitted by federal law, for such use of the site and related facilities, and shall supersede 
any applicable statute, ordinance, or regulation of any state, local, or regional agency, or 
federal agency to the extent permitted by federal law. 
  After the effective date of this division, no construction of any facility or 
modification of any existing facility shall be commenced without first obtaining 
certification for any such site and related facility by the commission, as prescribed in this 
division.  

 
The Warren-Alquist Act provides the following definitions relating to “facility” that specifically 
excludes PV projects as facilities under the Act: 
 

§ 25107. Electric transmission line 
  "Electric transmission line" means any electric powerline carrying electric 
power from a thermal powerplant located within the state to a point of junction with any 
interconnected transmission system.  "Electric transmission line" does not include any 
replacement on the existing site of existing electric powerlines with electric powerlines 
equivalent to such existing electric powerlines or the placement of new or additional 
conductors, insulators, or accessories related to such electric powerlines on supporting 
structures in existence on the effective date of this division or certified pursuant to this 
division. 
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§ 25110. Facility 
  "Facility" means any electric transmission line or thermal powerplant, or 
both electric transmission line and thermal powerplant, regulated according to the 
provisions of this division. 

 
§ 25120. Thermal powerplant 
  "Thermal powerplant" means any stationary or floating electrical 
generating facility using any source of thermal energy, with a generating capacity of 50 
megawatts or more, and any facilities appurtenant thereto.  Exploratory, development, 
and production wells, resource transmission lines, and other related facilities used in 
connection with a geothermal exploratory project or a geothermal field development 
project are not appurtenant facilities for the purposes of this division. 
  "Thermal powerplant" does not include any wind, hydroelectric, or solar 
photovoltaic electrical generating facility. 

 
In the case of the Ridgecrest solar project, no site has been certified that predates the Warren 
Alquist Act.  The Applicant is no longer proposing construction of a thermal powerplant.  
Instead, it proposes to construct a solar photovoltaic power plant – a facility specifically 
excluded from the § 25110 definition of facility.  Clearly then, the proposed project is outside the 
jurisdiction of the CEC as laid down in Chapter 6. § 25500. 
 
  
(B) Extending CEC jurisdiction to a specific PV project would violate CEQA. 
 

Extending CEC jurisdiction to a specific PV project at the Applicant’s request would 
violate CEQA because the CEC would effectively be allowing the Applicant to choose the lead 
agency in the CEQA review.   CEQA requires that such determinations be made by a public 
agency, not by an Applicant. 
 
 Absent a detailed project description, the appropriate lead agency for the PV project 
would appear to be either the California Department of Fish and Game (“CDFG”) or the County 
of Kern since both agencies will likely have some discretionary jurisdiction.  CEQA§ 15051 
specifies that the agency which will act first on the project in question shall be the Lead Agency.  
Because the proposed PV project would be located entirely on public lands managed by the 
BLM that is designated as a conservation area for the CESA-listed Mohave ground squirrel, 
CDFG appears to be the more appropriate lead agency since it would have to issue an Incidental 
Take Permit for the PV project.  When multiple agencies have discretionary power they may by 
agreement designate an agency as the Lead Agency. CEQA§ 15051.2(d).  However, that 
decision will be made by the agencies not by the Applicant. 
 
 
(C) The applicant is forum shopping.   
 
 During the initial review of the original solar thermal project, the Applicant proposed and 
then abandoned undertaking a detailed study of the effects of the project’s design on Mohave 
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ground squirrel connectivity.  In abandoning the study, Applicant raised among other issues its 
concern regarding CEC staff opposition to the project.   However, it now seems that the 
Applicant believes it will fare better in the CEQA analysis with the CEC as lead agency as 
opposed to the County of Kern or CDFG. 
 

Allowing the waiver would allow the Applicant to forum shop between the Commission, 
other state agencies, and local governments for a favorable CEQA determination.  It would set a 
precedent that would invite other developers of PV projects to also forum shop.  Again, CEQA’s 
lead agency rules require that the involved public agencies, not the project proponent, determine 
which agency should serve as lead agency.  
 
 

CONCLUSION 
 

In summary, the Applicant has opted to modify its project such that it no longer falls 
under CEC jurisdiction.  While the Applicant is free to modify its project as it wishes, the 
Applicant cannot decide the lead agency under CEQA.  Accordingly, we urge the Commission to 
deny Applicant’s Motion outright and instead to act to terminate this application. 
 
 
Dated: July 6, 2011 
 
Respectfully submitted, 
 

 
 
Michael J. Connor, California Director 
Western Watersheds Project 
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APPLICANT 
 
*Solar Trust of America 
Billy Owens 
Director of Project Development 
1111 Broadway, 5th Floor 
Oakland, CA  94607 
owens@solarmillennium.com 
 
*Solar Trust of America 
Alice Harron 
Senior Director of 
Project Development 
1111 Broadway, 5th Floor 
Oakland, CA  94607 
harron@solarmillennium.com 
 
AECOM 
Elizabeth Copley, Project Manager 
2101 Webster Street, Suite 1900 
Oakland, CA  94612 
elizabeth.copley@aecom.com  
 
Galati/Blek, LLP 
Scott Galati 
Marie Mills 
455 Capitol Mall, Suite 350 
Sacramento, CA  95814 
sgalati@gb-llp.com 
mmills@gb-llp.com 
 
Paul, Hastings, Janofsky & Walker, 
LLP 
Peter Weiner, Matthew Sanders 
55 2nd Street, Suite 2400-3441 
San Francisco, CA  94105 
peterweiner@paulhastings.com 
matthewsanders@paulhastings.com  
 
 
 
 
 

 
 
 
*Solar Trust of America 
Jim Migliore, Associate 
Environmental Management 
1111 Broadway, 5th Floor 
Oakland, CA  94607 
E-mail preferred 
migliore@solarmillennium.com 
 
INTERVENORS 
 
Desert Tortoise Council 
Sidney Silliman 
1225 Adriana Way 
Upland, CA  91784 
gssilliman@csupomona.edu 
 
California Unions for Reliable Energy 
(CURE) 
Tanya A. Gulesserian 
Elizabeth Klebaner 
Marc D. Joseph 
Adams, Broadwell, Joseph 
& Cardozo 
601 Gateway Boulevard,  
Suite 1000 
South San Francisco, CA  94080 
tgulesserian@adamsbroadwell.com  
eklebaner@adamsbroadwell.com 
 
Basin and Range Watch 
Laura Cunningham 
Kevin Emmerich 
P.O. Box 70 
Beatty, NV  89003 
bluerockiguana@hughes.net 
 
Western Watersheds Project 
Michael J. Connor, Ph.D., 
California Director 
P.O. Box 2364 
Reseda, CA  91337-2364 
mjconnor@westernwatersheds.org 

 
 
 
Kerncrest Audubon Society 
Terri Middlemiss, Dan Burnett 
P.O. Box 984 
Ridgecrest, CA 93556 
catbird4@earthlink.net 
imdanburnett@verizon.net 
 
*Center for Bioligical Diversity 
Ileene Anderson 
Public Lands Desert Director 
PMB 447 
8033 Sunset Boulevard 
Los Angeles, CA  90046 
E-mail preferred 
ianderson@biologicaldiversity.org 
 
*Center for Bioligical Diversity 
Lisa Belenky 
Senior Attorney 
351 California Street, Suite 600 
San Francisco, CA  94104-2404 
E-mail preferred 
lbelenky@biologicaldiversity.org 
 
INTERESTED AGENCIES 
 
California ISO 
E-mail Preferred 
e-recipient@caiso.com 
 
U.S. Department of the Interior, 
Bureau of Land Management 
Janet Eubanks, Project Manager, 
California Desert District 
22835 Calle San Juan de los Lagos  
Moreno Valley, California  92553 
janet_Eubanks@ca.blm.gov 
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INTERESTED AGENCIES (Cont.) 
 
Naval Air Warfare Center Weapons Division 
Michael Owens, Energy Coordinator 
1 Administration Circle 
China Lake, CA  93555-6100 
E-mail preferred  
michael.t.owens@navy.mil 
 
Naval Air Warfare Center Weapons Division 
Michael Owens, Energy Coordinator 
575 "I" Avenue, Suite 1 
Point Mugu, CA  93042-5049 
E-mail preferred  
michael.t.owens@navy.mil 
 
Naval Air Weapons Station, China Lake 
CAPT Jeffrey Dodson, Commanding Officer 
1 Administration Circle, Stop 1003 
China Lake, CA  93555-6100 
E-mail preferred 
jeffrey.dodson@navy.mil  
 
 
*Naval Air Weapons Station, China Lake 
Tim Fox 
Community Plans & Liaison Officer 
429 E Bowen Rd, Stop 4003 
China Lake, CA  93555-6100 
E-mail preferred 

 
 

ENERGY COMMISSION 
 
JAMES D. BOYD 
Vice Chair and Presiding Member 
jboyd@energy.state.ca.us 
 
Kourtney Vaccaro 
Hearing Officer 
kvaccaro@energy.state.ca.us 
 
Tim Olson 
Adviser to Commissioner Boyd 
tolson@energy.state.ca.us 
 
Eric Solorio  
Project Manager 
esolorio@energy.state.ca.us 
 
Jared Babula 
Staff Counsel 
jbabula@energy.state.ca.us 
 
Jennifer Jennings 
Public Adviser 
E-mail preferred 
Pao@energy.state.ca.us 

timothy.h.fox@navy.mil  
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