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INTRODUCTION

On June 17, 2011, Solar Trust of America, (Applicant) filed a motion requesting the
Ridgecrest Solar Power Project Committee to issue an order affirming, in effect, that
Public Resources code section 25502.3 allows an applicant to elect the California
Energy Commission’s (Energy Commission) jurisdiction for a project proposed to be
entirely photovoltaic (PV). During the status conference on June 21, 2011, the
Committee set July 6, 2011, as the deadline for parties to file responses to the
Applicant’s motion. Staff's response, set forth below, discusses the applicability of
section 25502.3 and explains why it does not provide the election that Applicant claims.
As stated during the status conference, Staff does not object to project suspension as
requested by the Applicant, but notes that correct resolution of the jurisdictional issue
with respect to the PV project that Applicant contemplates would make the requested

suspension moot.

Staff has reviewed the Applicant’s contention that Public Resources Code section
25502.3 allows an applicant to voluntarily come under the Energy Commission’s
jurisdiction and file a project that would otherwise not be subject to the Energy
Commission’s exclusive siting jurisdiction. Staff does not agree with the Applicant’s
interpretation of section 25502.3 to allow for Energy Commission jurisdiction over an

entirely PV project.



l.
PUBLIC RESOURCES CODE SECTION 25502.3 DOES NOT ALLOW APPLICANTS
TO “OPT IN” FOR ENERGY COMMISSION JURISDICTION OVER PROJECTS THAT
ARE NOT “SITES AND RELATED FACILITIES.”

Public Resources Code section 25502.3 provides as follows:

Except as provided in Section 25501.7, any person proposing to construct a
facility excluded from the provisions of this chapter may waive such exclusion by
submitting to the commission a notice of intention to file an application for
certification, and any and all of the provisions of this chapter shall apply to the
construction of such facility
(Pub. Resources Code, § 25502.3, emphasis added.) The Applicant's argument
requires that the Energy Commission ignore the statutory definition of the word “facility.”
“Facility” means any electric transmission line or thermal powerplant or both...regulated
according to the provisions of this division.” (Pub. Resources Code, § 25110.) The

definition of “facility” is pertinent, as it is also used in section 25502.3.

Public Resources Code sections 25110 and 25120 collectively define facility as a
thermal powerplant with a generating capacity of 50 MW or more and specifically
exclude PV. (“Thermal powerplant” does not include a PV electrical generating facility.
See section 25120.) The Applicant concludes that, based on this definition, section
25502.3 would be meaningless as there is no such thing as a thermal power plant
50MW or larger which is excluded from the Energy Commission’s jurisdiction (other
than a small power plant that is exempted under Public Resources Code section
25541). The Applicant poses the question of how a section in the statute allows for an
applicant to voluntarily submit to the Energy Commission’s jurisdiction an already
jurisdictional project and concludes that this would not make sense. The Applicant’s
solution, contrary to the express definitions of sections 25110 and 25120, is to change
the meaning of facility only in section 25502.3 and have it mean all other energy

generating technologies such as PV.

“Facility” is a defined term of art in the Warren-Alquist Act, and appears frequently in the
statute. Applicant proposes to disregard the statutory definition in an effort to conclude

that there is no jurisdictional limit on energy-producing projects that the Energy
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Commission may license so long as a project proponent “volunteers” to file an
application with the Energy Commission. This is a strained interpretation that is
unsupported by any reference to legislative history or case law. In fact, the legislative
history of the Warren-Alquist Act, and subsequent Attorney General Opinions, suggest
that section 25502.3 is a legacy “grandfathering” provision that no longer has

applicability to any proposed site or related facility.

HISTORICAL CONTEXT IS NECESSARY 'lllO UNDERSTAND SECTION 25502.3

The Warren Alquist Act was adopted in 1974. At that time it required a two-stage
process for power plant projects: the Notice of Intent (NOI) stage, requiring 18 months,
and the Application for Certification stage, requiring an additional 18 months. Thus,
when the statute was enacted, the state faced a potential hiatus of more than three
years in power plant construction. It addressed this problem with grandfathering
provisions that excused entire categories of power plants from Energy Commission
jurisdiction, including those already licensed by the California Public Utilities
Commission or a municipal utility and those “for which construction is planned to
commence within three years from the effective date of this provision.” (Former Section
25501, subd. (b), as enacted in 1974. See excerpts from the 1978 Warren Alquist Act,
p.41 attached as Exhibit A.) Moreover, the Legislature included a long list of projects
“found” by the Legislature (legislative findings) to be “planned to commence within three
years.” (Former Section 25501.5 as enacted in 1974. Exhibit A, pp. 41-43)

These listed projects did not yet have permits, but were deemed to meet the three-year

criterion for exclusion from the Act and, therefore, the Energy Commission’s jurisdiction.

The Legislature included two provisions among the grandfathering statutory sections
that allowed projects to waive their grandfathered status and seek a license from the
Energy Commission. These two anachronistic legacy provisions remain part of the
statute to allow any project that obtained a license prior to 1975 to file a “waiver” of the
exclusion with the Energy Commission (Section 25501.7 Exhibit A, p.43), or,

alternatively, to file a Notice of Intent to file an application for certification. (Section
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25502.3, Exhibit A, p.43) These “two alternative methods” of voluntarily submitting to
the Energy Commission’s siting jurisdiction were recognized and discussed by the
Attorney General in a formal opinion on the grandfathering provision in 1975 (58 Ops.
Atty. Gen. 729, 736. See Exhibit C pp. 736-737). Nothing in the Attorney General’s
opinion suggests that Section 25502.3 applies to any project that is not a “facility” as

that term is defined in the Act.

Former section 25501.5 (as originally enacted in 1974, Exhibit A, p.43) also includes
reference to these two alternative waiver provisions, indicating that either could apply at
an applicant’s option to the long list of projects that were exempted by that section. The
reference to section 25502.3 in the initial grandfathering statute indicates that the
section was applicable to “facilities” as defined in section 25510, as the power plants

included in Section 25501.5 are all “facilities™

“The inclusion of any site and related facility in this section means that the
provisions of this chapter do not apply to any such site or facility, to the
extent that Section 25501.7 or 25502.3 is made applicable, and that such
site and related facility is subject to any and all other provisions of law.”
(section 25501.5, Exhibit A p.43.)

For these listed thermal powerplants or any thermal powerplants that could factually
meet former section 25501(b), planned construction within three years, the applicant
could elect to waive the exclusion provided by the legislature and file a notice of intent
to file an application for certification with the Energy Commission under section
25502.3.

Because section 25502.3 has meaning in the historical context, changing the definition
of words as the Applicant suggests, or attempting to deconstruct the section is not

appropriate necessary to understand the purpose of the section.



1]
THE PURPOSE AND MEANING OF SECTION 25502.3 DOES NOT CHANGE WITH
THE REPEAL OF FORMER SECTIONS 25501(b) AND 25501.5 IN 1995.

Attorney General’s Opinion No. SO 75-47, October 31, 1975 is useful in understanding
the dynamics of the various relevant exemption sections. (Attached as Exhibit 3) The
opinion addresses construction timing issues associated with PG&E Nuclear A
powerplant. Nuclear A is one of the named facilities listed in former section 25501.5 for
which the legislature found construction was planned to commence in three years. (See
Section 25501.5(a), Exhibit A p.42,)

The primary issue addressed in the opinion is the time limit Pacific Gas & Electric had to
commence construction to continue to qualify for the three year exemption. In addition,

the opinion discussed the mechanics of the section 25502.3 waiver.

The opinion states:

“The three-year exemption period created by section 25501(b) must be
interpreted in light of these two policies-to protect the public from the
disruptive effects of a three-year moratorium on new electric generating
facilities, and to submit the construction of such facilities to the higher
degree of scrutiny and resulting public resources protection required by
the Energy Act...Therefore, as long as PG&E diligently pursues its plans
in the normal course of business to commence construction of Nuclear A
within three years of the effective date of the Energy Act, its conduct could
be said to be consistent with the policy of the legislature as expressed in
section 25501(b), and the exemption would remain in effect.” (Exhibit C
Opinion excerpts p.738)

The opinion also discusses waiver:

“...the next issue is to determine the circumstance under which PG&E
could waive the exemption, absent any legislative action to revoke it. First
of all, the Energy Act itself provides two alternative methods for waiving
the exemption. One can either submit a notice of waiver to the Energy
Commission...section 25501.7, or one can submit to the Energy
Commission a notice of intent to file an application for certification...
section 25502.3. In either case the exemption is waived...” (Exhibit C
Opinion excerpts p.736)



As the Attorney General’s opinion evidences, the waiver found in section 25502.3
connects to the exemption of facilities listed in former section 25501.5, due to the
legislative finding that their construction was planned to commence within three years,
thus, meeting one of the criteria for exclusion under former section 25501(b). For 20
years, until 1995, these three sections complemented each other with section 25502.3
allowing an applicant to waive exclusion from Energy Commission jurisdiction by filing a
notice of intent for the facilities identified in former section 25501.5 and section 25501(b)

providing the criterion for exclusion that these facilities were legislatively found to meet.

With the removal of section 25501(b), the three year exemption, and the listed facilities
of section 25501.5, section 25502.3 has become obsolete. While staff generally agrees
with the Applicant’s analysis of statutory construction, the Applicant overlooks the role of
legislative history and historical context that do give meaning to section 25502.3. As the
Court noted in Smith v. Superior Court 39 Cal.4th 77, 137 P.3d 218 Cal.,2006.

In construing a statute, our fundamental task is to ascertain the
Legislature's intent so as to effectuate the purpose of the statute. ( Day v.
City of Fontana (2001) 25 Cal.4th 268, 272, 105 Cal.Rptr.2d 457, 19 P.3d
1196.) We begin with the language of the statute, giving the words their
usual and ordinary meaning. (_Ibid.) The language must be construed “in
the context of the statute as a whole and the overall statutory scheme, and
we give ‘significance to every word, phrase, sentence, and part of an act
in pursuance of the legislative purpose.’” ( People v. Canty (2004) 32
Cal.4th 1266, 1276, 14 Cal.Rptr.3d 1, 90 P.3d 1168.) In other words, “ ‘we
do not construe statutes in isolation, but rather read every statute “with
reference to the entire scheme of law of which it is part so that the whole
may be harmonized and retain effectiveness.” (_In re Marriage of Harris
(2004) 34 Cal.4th 210, 222, 17 Cal.Rptr.3d 842, 96 P.3d 141.) If the
statutory terms are ambiguous, we may examine extrinsic sources,
including the ostensible objects to be achieved and the legislative history.
( Day, supra, 25 Cal.4th at p. 272, 105 Cal.Rptr.2d 457, 19 P.3d 1196.) In
such circumstances, we choose the construction that comports most
closely with the Legislature's apparent intent, endeavoring to promote
rather than defeat the statute's general purpose, and avoiding a
construction that would lead to absurd consequences. ( 1bid.)

Given the clear definitions of “facility”, “thermal power plant”, specific language in the
Act which states “Thermal powerplant” does not include any wind, hydroelectric, or solar


https://web2.westlaw.com/find/default.wl?serialnum=2001288110&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.04&tf=-1&findtype=Y&fn=_top&mt=7&vr=2.0&pbc=C0B8F04A&ordoc=2009525385

photovoltaic electrical generating facility, (Sections 25110, 25120) and the historical
context of sections 25501, 25501.5, and 25502.3, the Applicant’s contention that the
Warren Alquist Act allows one to voluntarily elect to file a PV project with the Energy

Commission was not the Legislature’s intent and is incorrect.

CONCLUSION

For the above reasons the Committee should find the Energy Commission does not
have jurisdiction to license a PV project. If the Applicant decides to pursue such a
project in lieu of the originally proposed Ridgecrest Solar Power Project the Application

for Certification should be terminated.

July 5, 2011 Respectfully submitted,

IS/

JARED J. BABULA
Senior Staff Counsel
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T 'prov131ons .0f this chapter do not apply .to any 31te and related
fyswhich meets either of the following requirements:

) planned to commence within three years
.effective date. of this division.

&

43::Proposed -sites and:srelated fac111t1es,,requlrements.

)

tion is planned to._commence within three years from the effectlve date
s{division within the meaning of subdivision (b) of Sectlon 25501, if all
ollowing are satisfied:

204 - o

)r The planned operatlng date and the planned capac1ty are con51stent

s 2 and 3 of General Order 131 of the Publlc Utllltles Commlss1on as of
_a1974 or .otherwise disclosed , in a .report of a publlc agency as of
1, 19744 o B

. ' N .

te of thls.d1v151on 1s reasonably related to the planned operatlng date
site and related facility. .

97 Substantial funds: have been expended or committed for planning, site
ations,. .site .acquisition, or equipment procurement for such site and
facility prior to the effective date of this division.

of @ublelSlona(b) of Sect10n,25591. ;

Asydesignated in:.the; report .of ,the Pacific Gas and Electric, Company
-ted to. the.Pyblic Btidities. Comm1551on on March 1, 1974, in response to
-2t and 3. ofs General Order 131. of ;the ,Public Utllltles ComlsSlon, three
ne powerplants, .each having. a generating capacity of. 52 megawatts,
'vknown as .Potrero-.dnit 4, Potrero Unit 5.and .Potrero Un1t 6,. to. be
1n the Clty and County of San Franc1sc0' a gas turbine powerplant hav1ng

n the Clty and County of San Franc1sco, a gas turblne powerplant
generatlng capac1ty of 200 megawatts commonly known(as Stat1on C; a

to be located in Sonoma County, ad geothermal powerplant hav1ng a
gEneratlng capacity of 55 megawatts, commonly known as Geysers Unit 15, to be
4 i

4l




located in%*Soroma County; a geo”‘ermal powerplant having. a. generating cdpact
Ry

of 135 megawatts, commonly known as Geysers Unlt 13 to be located in Lake

planned for operatlon in l978vvto be located “in Sonoma‘County«or ‘Lake Coun
geothermal powerplant hav1ng a generatlng capaclty of llO megawatts, planned

cycle powerplant,
as Thermal 78

Contra Costa County or Solano County, and a nuclear powerplant hav1ng a gene_
ting capacity of* I, TOO megawatts, -commonly - known,as Nuclear A ‘to. be located:
Reglon 1, as shown on page 27 of the report of the Pac1f1c Gas and Electrlc
Company submltted March z

e *3“" 2]

P

It es Comm1551onéon»March 8, 1974, in respons
13T of thequél1c”Ut1llt1es Comm1551on,

comblne 4cycle powerplants, eacn with at generatlng “capacity of 236 megawat
commonly known as” C30l Water Unlt 3 - arnd:*Cool Water® Unmit- “4,:to .be-located:
Bernardino County, six comblned—cycle powerplants, each having a géner
capac1ty of 236 megawatts, commonly known as Huntlngton Beach Unlt 6 Huntln

Unit 10 and Huntlngton “Beach Unit :
Beach; three combined-cycle powerplants, each with a genenating.capacityrofa
megawatts, commonly known as Lucerne Valley Unit 1, Lucerne Valley Unit 2‘

as the Desert Nucleat Progect.

(¢) “As desé%ib%dﬁfn‘tﬁe‘répért of "the Sani‘Diego Gas.and Electric o
submitted to the Public Utilities Commission on’Mdrch 2251974,
Sections 2 and 3 of General Order 131 of the Public Utilities Commlss1on
gas tukbifé: powerplants, ‘each having “a gererating capacity: .of -64 meg
commonly known” as Séuth'Bay:Gas-Turbine WUndit 3-and’South Bay Gas: Turbine.
to be located in San. Diego County; _a_fossil=fileled. powerplant h‘v1ngvalgen
1ng capac1ty ‘of 292 megawatts, cotimodly Kiowi.- as”Encind Unit. 5, ito be locate
saf Dlego County; a comb1ned—cycle powerplant having a. generating capacd
404 megawatts, planned ‘for operatlon ‘in ‘1979, 'to be. located. id San. Diego. Co
and a? nuclear powerplant hav1ng»>a generating capacity of«-l, ZOOMfmegaw
commonly known as the Desert Nuclear PrOJect, to'be located 1n Riverside Cay

(d) As déééribed ih the’ répoft of the Pacific Gas and Electrlc Comp g}
the’ Publlc Utilities Commission  submitted March 1,-1974, in respdnse to Sec
2 and 3 of tHe' Gandrdl order 131 ofrthe - Piblic Utilities: Commission,; *a
turblne powerplant hav1ng a generatlng capacrty of 150 megawatts, commonly@k%

Seco Unit 2, to be located ian Sacramento County. .

)
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. (e) As described in the report of the Department of Water and Power of the
y of Los Angeles submitted to the Public Utilities Comission on March 18,
+, in response to Sections 2 and 3 of General Order 131 of the Public Utili-
}?S Commission, a nuclear powerplant having a generating capacity of 1,300

awatts, commonly known as the San Joaquin Nuclear Project, to be located in

(f) Four geothermal powerplants, each having a generating capacity of 55

. Four geothermal powerplants, each having a generating capacity of 55
presently planned to be constructed by the City of Burbank and

i

h)- Two geothermal_ﬁpgyerplants{# each having a generating capacity of

O megawatts, presently planned to be constructed by ‘the Northern California
'wer Agency and located in Sonoma County.

Nothing in this section shall be construed to indicate that the sites and

onlltles specified ,in thlskLsectlon are approved by ‘the Leglslature. "The
C u51on of any site and related fac1llty Ain this fectlon. means that the
1ons of this chapter do not apply to any such’ site or facility, to the

» ‘mthat Sectlon 25501. 7 or 25502 3 lS made | appllcable, ‘and that such site
elated faclllty,ls subJect to any and all other prov131ons of law.

=2 ¢ e

%

REtRES

5?01 7 Fac111ty or 51te, proposed constructlon, waiver of exclusion;
application of chapter

Any person prop051ng to construct a fac1llty or a. site to whlch Section

fect on. or after July l 1976 and any and all of the provisions of this
~—shall apply to= thewconstructloneof sueh fac1llty.

= | combjes e T N
Thermal powerplant or transm1551on llne, propoaed construction;
notice :of intention .

nnotlce .shall be in  the .form prescribed by the commission and shall be
ported by such"inforqatlon,as_the commission may require.
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§ 25502.3 Fac111ty,
of chapter

certification, and any and all of the prov1s1ons of thlsichapter shall’ app
the construction of such facility.

F43

§ 2550225  Alternative sites and related faclll.ies, lexemption Of ce
ex1st1ng 51tes, notice . Mo R : A

utility before the effectlve date of this division at“ex1st1ng'sites gast O'F
town of Clay St tlon 1n‘Sacramento County, in "the location’ commonly knowhs
- ' ’ aﬁd‘ﬁear”?ﬁé City of Pittsbur

Contra Costa County.

§ 25503,

e
N

,Alternatige

of sites which ‘have prev1ously ‘been approved by the
1ntent or may be proposed from 31tes prev1ously examlned *k%

(Amended by Stats. 1978, Ch. 1010, § 2) b B

an't; contents - ° e

weo. .

ship, and county; a summary of the proposed de31gn crlterlafof the fac1lv
the type or, types of fuels to be used; the methods of construction and o
tion; thé proposed ‘location of fa’illtles and structurés” on each site; ‘a pr“
inary statement of “the  relative “economic; technologlcalw and’ environmernt:

advantages‘ and dlsadvantages of the alternatlve 51te and related faél

,to Sectlon 25309; ‘and any other 1nformat10n that an electrlc u'
deems de51rable to subml to the'" comm1351on. oo &

[N P R e 3 ’ -

§ 25504 5 Proposal for site accommodatlng excess capac1ty, dotice;

S e Fevr s g6 .

’Jin theﬁnOtiEé, propose a 51te to be approved whichi

capac1ty belng proposed for the initial approval of the commission.
proposal is made, the notice shall’ include; "Bt not be limited to, in addi
to the information specified in ‘Section 25504, all of the following:
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CHAPTER:6::POWER:FACILITY-AND:SITE:CERTIFICATION

1 S L. B > e .o 4"/_” " Pt R I

’
Tt
i e &

. § 25500 Authorlty necessrty of certlflcatlon
1 o= st e R e v T RO e

in accordance wrth the provisions of thrs drvrsron the commission shall ha

the commission shaII be in heu of any permlt, certlfrcate, or snmllar document requrred b.
state, localor regional agency, or-federal:agency to thé ‘extent:permitted by federal la
such use of the: site: and -related’ facilities; and shall supersede:iany applicable §

ordinance, ornregulation of:any.state; local,:or;reglonal agency,_or federal agency to th 3
permrtted by federal law.. - PO ot Ml et wgEe o

madification of any existing-facility shall:be commenced without: first-obtaining certif
for any such site and reIated facility by ‘the commission, a$ prescribed in thls division &

e il
P TaRe Y SIT ""‘ﬁ;}i - LE TV S bt EXE S A ; g ¢ LT P U

-8 25500*;5 Certlflcatlons.sufflclent to: accommodate prolected demandaf- -

EACTI A B 5 41 B ' ¥ YRR L

R Tat Thefcommlssmn shall certlfy suff|c1ent sites and related facmtles wh|c
required to provide-a:;supply of electric power sufficient.to accommodate the:demand-pro
-in the most tecent forecast of statewide:-and 'service area electnc power demands ad
pursuant:to subdivision-(b):of Section'25309. . - . R S "

§ 25501. lnappllcablllty of chapter to certaln srtes and facllltles
TR -~ o, LS C e e 1

lhe—pr-ewaens—ef—ﬂhrs chapter de does not apply to any srte and reIated fa
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255‘}6) 7. Facility or site; proposed construction; waiver of exclusion; apphcatlon of
:“',_,;. - R LY e T, o3 ' "

Any person proposing to construct a facmty sor a ssite: to which Sectlon 25501
swaive the exclusion: of.such:site:and-related facility from.the provisions of this
yisubmitting.to the commission .a notice;to that effect:on.or after July 1, 1976, and

of the:provisions of-this chapter shall apply to the-construction of. such facnhty

-t

- P ) - ; :
(SO .o W

«-.Thermal spowerplant .or transmlssmn Ime, proposed constructlon, notlce of
'.;mtentlonr AL em o oo

Each sperson proposing to vconstruct a, thermal‘powerplantwor electric trans-

The notlce shaII be in the form prescnbed by the commission.and shaI| be supported
mformatlon as the commission may require.

and shall continue to be, eligible for consideration in an application for certification
urther proceedmgs requrred for a notice under this chapter.
; ,

325502.3, Faclllty, proposed constructlon, walver of exclusion; appllcatlon of chapter

,.‘ﬂ._ 3 5

Except as provrded in Sectlon 25501 7, any person proposmg to construct a

Each notlceao,:intention ~to-- f-ilev. pplrcatron shall -contain - at Ieast~ three
'ilve sites-and related.facilities, at-least -one: of.awhrchhshallyrnot be-located in-whole or

n:ithe coastal zone. In addition, the alternative.sites;and related electrical facilities may

w77
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» general rule thar a con-

‘rict, 214 Cal. App. 2d 1
Cal. App. 2d 189 (1958);
. 509 (1931); Nielsen v.
7 Cal. App. 685 (1922).

as district superintendent
e governing board of the
board and commenced a
ntiff's contention that he
xcept by appropriate pro-

isentially inconsistent

her than employed.”

, involved a question of
ve without compenSatlon
officer. Tn finding that a
ge Sl4:

slic office, created by
>ody with delegated
presence of a person
contract. . . . If the
cers. . . . If, however,

to offices created by

ther one employed “f}d.?—f,

reasurer for afemporaty
» was one of rnere employ-
a at pages 691 to 692:
as a rule, based’ upon.
iig his compensatxon

£33 i\’
. general ‘rilé;a-daty

1ich is.dependént for
;, is.not.an officed’ i

OCTOBER 1975] ATTORNEY GENERAL'S OPINIONS 729

Opinion No. SO 75-47—Oectober 31, 1975

""" SUBJECT: CONSTRUCTION OF NUCLEAR POWER PLANT-~While there is
no specific time limit within which PG&E must commence actual construction
of a nuclear power plant in Stanislaus Coyaty,; PG&E.must diligently pursue
its plans t0 do so within three years of effective date of the Warren-Alquist
State Egergy Resources Conservation and ‘Devélopment "Act” ‘(Energy Act),
or 'it. codld, ufider appropriate circumstances, be deéimed to have 1rnphedly
waived ‘¢ exemptlon as provided in Public Resources Code sectlon 25501‘( ‘a’)
through in4CtiSh’of *unreasonable deldy. Site testing, 1nclud1ng erection’of
wedther” towér“dnd excavation of deep trenches, does notcofis 1tutelé“o??1}struc-
tion within'feaning of section 25105. Since thexEnergy At provxd S thiatthe
state energy commission evaluate, regulate, and 4pprove thermal‘powét plint
sites and facilities, a county government would not.have power to regulate or
prohibit construction of such plant if the, plant, should fall under jurisdiction
of the state commission. But the commission must.solicit extensive. .comments
and recommendations from county government concerning powes plant site
and facility proposals. Neither the Wdhamwgardmg preservanon of
~agricultural recreational, and open space land) nor the Energy Act ‘intends
that ex1stence of an open space preservanon contracr should necessarlly “prod

Requested by ASSEMBLYMAN 27th DISTRICT

Opinion by: EVELLE J. YOUNGER, Attorney Géneral e
»Robert B.-Keeler,-Deputy

A1 ERY

e John E. Thurman, Assemblyman, Twenty Seventh stmct has
nion.of thxs «office on the following questions:

requested the opin

T

In view of the inclusion of a nuclear power plant in Stanislaus County as
“Nuclear A” in the Warren-Alquist State Energy Resources Conservation Act, Sec-
tion 25501.5(a) and in view of provisions of the act in Public Resources Code*
sections 25501.5.(h), 25500, 25500.5, 25501, 25501.3, 25501.7, 255023 and the
deﬁnmons contamed in section 25105:

aury as a0 exceptlon to the'act? Is there any time limit at all?

/ (2)- «If the:e i$ a time hmxt what :cOnstitutes construction? ~Does 51tevtest1ng,
including serection ;of a.sweather tower and deep trenches, constitute onstruction
withiy themeaning ofrthe act?. .. .. ¢ P P L IREREINRY

5y

(3)’ *If Nudear‘}A does fall under provmons‘ of the act rather than the excep-

.

ongof the' nuclear “plafit?
'“,“Q*‘xb 1o 4, I P IR Y. ¢ IS N

- Unless otherwise mdxcated all statutory references herexnaftet wxll be to the Pubhc
Resourcés-Code, :
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(1) By what date must PG&E commence construction of Nudear A.t0.
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PG&E could ;reasonably, rely in proceeding with. tk%e construction of Nuclear A so

that, the Legrslature would; thereafter be.estopped from changmg rhe Pubhe Unlmeé
Code or any;other present law, as it applies to the facrhty and imposing addmonal
requigements: on, its, approval, or entirely precluding i its construction.. “

If the inclusion’ f :Nucleat A in section 25501 5{ is not an approval of the
project, and 'if the’ Legrslature can thérefoe chafige ‘the present laws to impose
additional requireriients on its approval or to entirely preclude its construction; then
it must be concluded: thar_the.,Leg1slature_can*at—-any—txrne«remove_the-exemptron
granted Nuclear A under section 25501’5 and submit it-t6 the reqmrements of the
Energy Act, even if PG&E acts in so-called “reliance” on the exemiption:byproceed-
ing in the normal course of business with plans and preparations foriithe facility.®
If,the Legislature cannot be estopped from imposing additional requirements on the

approval of Nuclear A under present law, it cannot be estopped from accomplishing:

the same thing by revoking the section 25501.5 exemption.

(3) Waiver

Having concluded that the section 25501.5 exemption does not constitute a
basissfor asserting any vested or estoppel rights against-the Legislature’s. revoking
the exclusion,.the next issue is to determine the circumstances under which PG&E
could waive the exemption, absent any legislative action to revoke it.

First of all, the Energy-Act itself provides two alternative methods for waiving
thé exernptxon One can eithier submiit a notice of waiver t6 the Energy Commission
o' of after ]uly 1, 1976 sectiori '25501.7, or one can submit to the Commission' a
notice of intent to ﬁle an’ apphcatron for cértification of a site and’ rélated facrhty

8 25502 3 In erther case, the exeniption is waived “and any and all of the provisions

A3

Eucrgyd.Cuunuiaaiuu' appro
three yedrs or more under

25510;:25513, 25514, 255
able:to assume that one of
sectiont 25501 subdivision
electrical energy during th
be met by.allowing those

period for:;which a public
subdivision (a). If it we:
section 25501 subdivision

and commenced before -the
date of the Act and the dat
(see §§ 25500, 25517)—
appears that the Legislatt
25501 subdivision (b) to

three-yéar moratorium on’

On the other hnnd, tt

the_elaborate power plant

of this chapter shall apply to the construction of such facility.”~ §§ 25501’“7 and
25502.3.

Secondly, a waiver may occur as a result of conduct which is so inconsistent
with a plan to commence construction within three years of the effective date of the
Act as to induce a reasonable belief that any such plan has been rehnqurshed6

5Tt should be pointed out that whether Nuclear A ‘were exempted from the Enérgy Act
or not, PG&E would in all likelihood- proceed in the ordinary course of business with plans
and preparations for the facility, assuming the company’s decision to build the plant is still
operable. Such plans and preparations are necessiry no matter which governmental body is
to consider the project, whether the Public Utilities Commission, the Energy Commission, or
any other body. Itis therefore highly unlikely that PG&E's proceeding with such plans céuld
be said to be “in reliance on” the section 25501.5 exemption.

8 We are of the oprmon that the judicial maxim expressio unins est exclusio alterm;—-
the express mention of oné thing implie$’ the exclusion of others—would not apply in this
situation. This maxim, like all others, must give way where .it would operate ‘contrary to
legislative intent or purpose. Irwin v. Czty of Manbattan Beach, 65 Cal. 2d 13, 21 (1966);
People v. Hacker Emporium, Inc., 15 Cal. App. 3d 474, 477 (1971). A5 we conclude
bélow, if PG&E's conduct with respect to Nuclear A proves so inconsistént with the intent
to commence construction within the three-year period that one could reasonably conclude

“present rapid rate of grc
effort to prevent the “seric
and.water. resources, and |

the high degree of scrutiny v
text*accompafying footnote €
that the enumeration of the
application of ‘an unplled v
legislative policy. . :

" Note that the exempt
facility for which constructlo
for Wthh construction “shall
duced in the Legislature, the
and shall have commenced”
Idter deleted, evidéncing a b
construction ‘within that peri
25501 subdivision (b), as ar
¢ry; 235 Cal: App. 2d 591,
provision contained in an ac
that the .act should not be cc

8A secondary reason fc

that such intent had’ been abandoned, the facility- would—be—placed—outside-the~legislative
policy upon which section 25501 subdivision (b) is based—protecting the public from the
potential dlsruptxon of a de facto three-year moratorium on the construction of new thermal
power plant facilities—and within the broader legisiative intent or policy of subjecting all
such'facilities for which construction is planned  to commence after the three-year period to

THISSI0n SUTRCIERT, tiME t0 €5
processing apphcatxons A e
had béen created tof potect: t
have alteady established” thai
Legislature’s revoking the ex
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truction of Nuclear A so
inging the Public Utilities
~and 1mposing additional
onstruction.

s not an approval of the
e present law to impose
lude its construction, then
1e remove the exemption
o the requirements of the
he exemption by proceed-
parations for the facilicy.®
:ional requirements on the
»pped from accomplishing
on.

:ion does not constitute a
the Legislature’s revoking
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See, e.g., Crest Catering Co. v. Superior Gourt,62-Cal. 2d 274, 278 (1965 ) ; Dalzell
v. Northwestern Mutual Ins. Co., 218 Cal. App. 2d 96, 101-102.(1963).

The mclusnon of Nuclear A’in section 255015 means that thé’ Leglslature
found and declared that Nuclear A met the requirements of section” 25501 Stib-
. division (b); 'that’ 1s that as of the effective date of the Act “Cofistruction was
planned to comﬁxpence on the facility within three yeas of ‘that date” and that the
] provisions of the Act therefore would not apply to it. Since the process of Sbtaining
Energy: Commission- approval. of a -particular thermal power, plant:can. take'up 1o
three yedrs or more.under the various time periods specified.in the Act (§§ 25509,
25510,;25513, 25514 25515, 25516, 25519 subdivision, (a), 25522),.it.is -reason-
able.to assume that one of the basic purposes of the three-year ,exempnon”penqdfgl
section’ 25501 subdivision (b) is to assure that the public’s.need for, .additional
electrical energy during the first three years-of the Act’s existence will continue, to
ke met by.allowing those new,thermal power plans to be, gommenced. during, that
period for,;which a public need has been shown as suggested.in section:25501.3
subdivision (a). If it were not for the three-year exemption period created by
section 25501 subdivision (b), no new thermal power plants.not actually.approved
and_coffinenced_before-the Energy Act could be commenced: between the effective

-ances under which PG&E
to revoke it.

ative methods for waiving
to the Enefgy Commission
>mit to the Comrhissiont' a
a site and related facility.
1y and all of the provisions
facility.” §§ 255017 and

't which is so inconsistent
of the effective date of the
n has been relinquished.®

xempted from the Enérgy Act
course of business, with, plans
jon to build the’ plant is still
which. .governmental: body. is
a, the Energy. Comm1551on or
ceedxng with such plans ¢6uld

date of the Act and the date when the first Energy Commission certificate is granted
(see §§ 25500, 25517 )—up to three years from the Act's effective date. Thus.it
appears that the Legislature created, the three-year exemption period of section
25501 subdivision (b) to protect the public from the potential disruption of:such a
three- year mordtorium on néw power plant construcnon . : B

On the other hand the Legislature created the Energy Comrmssmn and set up
the elaborate power plant approval process of the Energy Act in response to.the
“present rapid rate.of growth in.demand for electrical-energy.” § 25002., In an
effort to prevent the senoug‘_deplg‘uon‘pr 1rrever51ble commijtment of ene;gy.,:‘land
and, water resources, and potential threats to the state’s environmental quality,” id.,

the high-degree of. scrutmy which the Act’ requ1res the Energy 'Cotimission- to exeitise.’’ See
text accompanying footnote 9, infra. To mechanically .apply the above maxim and, conclude
that the enumerénon of the express waivers of sections 25501.7 and 25502.3 excludes the
application -bf *an 1mplled waivér aé discussed herein, would be d1rectly contrary o' that
legislative poligy. ¢. =+ o b S s R .

T Note that. the exemption prov1ded +by section: v25501 subdivision (b) 'apphes,,to;;a
facility for which constructxon is planned to commence” within three-year period, not
for whlch Constriction “shall” or “will” corfitnenice ‘within that P d! As ongmally mtro-
duced_in the Legislatire, the. section réad- “for which constructlon. . planfed .fo:commer

- PR ]

) umu; est excluuo alterm.r—

3 would jopétate- Icontrarv lto

o) mconsxstent,wnh thésintent
ne, could reasonably _ conclude
placed outside the*[égislative
rotecting the. public.fromithe
nstruction of n ew thermal
" bolicy of subjecting-all
after the three-yearzpefiodrto

and shall have commenced” -withinthe three-yedr period; .but “'shall haveicommence:
later deleted “evidéficing 4 legislatiVe “inteht nof to insist of thé' adtual'commencement of
construction within that periods|;SeeiAssembly:Bill. 1575,-1973.74, Regular . Sessxonmsectlon
25501 subdivision (b);ras amended April'4, 1974. See also Rich v. State.Board’ of Qptome.
try,‘235 Cal:- App 2d 591 607\'(:1965) “The reJecuon by the; Legislature 9f a-specific

abllsh)“’ns“cemﬁcanon procedures *before
LA s RER ths(}th 7 i,
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‘ w85 et

mg facrlmes 10, the hrgh degree of scr tmy requlred by the Energy Act 1r17'10rd§r
iy EaS AL

to more cqrefully balance our, 1ncre151ng demmd for eIectrr energy ith  the
; Eg R IS ,w,y‘%f’mu
mcrea ng need tq Iow the dep etion, of natural resources caused by that demand.

S et U

suthreetyéasiexemption-period-ereated-by-section=2550-5ubdivision: b")l'
must® be” intetpreted ‘intlighe-of these twor-policies—=to protectithe “publics frony
the disriiptive effects of ja ‘threefyéar cofistruction miordtdrivin oh new elétttic
genefating facilities,-and" to"sibmit the' constructioh-ofrsuch facilities to the-higher.
degreé afscrutiny-and restilting public résources protéction reqiiired By the Edergy
Act. Intriking’ a: balance betweeti these tworpoliciesithe Legislature: has declared:
that facilities'*for which construction is planned to’commence within three years of
the effective date” of the Energy Act do not need to be subjected to Energy Com-
mission scrutiny, but those for which construction*is planned to commence: after
that petiod do? “Therefore, as*long as- PG&Esdiligently ‘pursués ‘its plins in+the
normil"course of business té' commence construction ‘of Nuclear A withiit” three
years<of the effective-date of the Energy Act, its conductscould be:said to ‘be con-
sistént wich thet policy of the Legisliture as expressed in section 25501 subdivision
(b), and the"e}'('er‘rlpt-i'on would ’remalin in effect. Wl .

If, however the conduct of PGKE with respect to Nuclear A should prove to
be so mconsnsrent with the intent to commence construction wrthm the rhree year
perlod a5 to induce @ ‘reasoniable belief that the company could no lofiger have that

A
mtenr Fécatise’ of . unreasooa.bleAde ay_ue@—Cx@;L—G:weergA—Go—v—-Swpemor—-Comﬁ—~~

supta 62" Cal. 2d 274, 278¢ Dalzell v. Northwestern Mitual Ins. Co., supra,’ 218
C’a]A App. 2d 96, 101-02), one could conclude that PG&E had abandoned or wiived
the exemiption’ conferred’by section 25501.5: This would 'be so not merely because
rights..conferred..by.statute can be waived by inaction or delay (see Chesney v.
Byram; 15 Cal.2d 460, 469 (1940); People v. Sierra, 117 Calr » App. 2d 6494.652
(19531) McHugh v. County of Santa Cruz, 3% Cal. App. 3d 533, 541 42 (1973)
but more importantly because such a delay would place Nuclear A outside and:in
conﬂ1ct»~w1th the pohcy consrderatron on Wthh“SECthﬂ“25301 subdivision’ (b) is
Based—to protect theapubhc agamst a ‘three-ye "new power plant | construcnon
moratorium—and within-the’ larger policy considerations of sub]ectmg all thermal
power plant facilities for which construction is pIazned to commence, “aftet the
three-year period’to the scrutiny of the Energy Commrsslon > St

: Cf. People ex 7el. S.F. Bay etc. Com. v. Town of Emerywl/e 69 Cal: 2d 533 (1968,
where the Supreme Court held that the Town of Emeryville had abandoned whatéver
exemption it may have"Rad” from the McA'teer:Petris Act” créiting’ the” Sin Francis¢d” Bay
Conservaticns and Development Commission, because..the- town had--been forced to sub-
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necessitily Be delaydd-oth

stantially alter:thes development~oro;ect»-xt«had»—plannedutoe-construct~as—of-—the~eﬁecnve-—datc
ofythe; Act. One reason for the Coust's holdmg was thatethe exemption provision should. be
strictlynconstrued so «as -to-further the “objective soughtsto be achieved” by the Act: the
protection; of San- Francisco Bay’ from the destructive. ef’iects of further- mdlscrxmmate shore-
line development projects. See 69 Cal. 2d ar 543-49. o : i

between ‘the planned cons
unrcasooab’ delay. would
sectiof 2550133 subdivisior
(b) —just as- itrwould wit
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We conclude, .therefore, that.although there, is.no specific gime limit within
which PG&E must commence actual construction of Nuclear A, it must, diligently

“pursue itsplans to commence construction within the three-year .exemption period.

As long as.the Leg1slatuxe does not revoke the exemptxon provlded by sectlon
25501.7 or 25502.3, and as long as PG&E diligently, and in the ordmary course of
business, pursues its plans to commence construction within the three-year period,
the exemption will rerhain effectivé. But if PG&E fails to diligently pufsue the
exemptioni'through inactior or .unreasonable delay, it.can be deemed b have im-
pliedly waived: the exemption, and Nuclear A will become subject to the scrutiny
of the Energy Commission.® ;

III

IF THERE IS A TIME LIMIT, WHAT CONSTITUTES CONSTRUCTION?
DOES SITE TESTING, INCLUDING ERECTION OF WEATHER
TOWER AND DEEP TRENCHES? CONSTITUTE CONSTRUC-

TION WITHIN THE MEANING OF THE ACT?

Given our conclusion that there is no specific time limitr within which actual

construction must commence on Nuclear A, it is unnecessary to.answer this-question
in any detail. However, it is appropriate to observe here that the term “construc-
tion" is speaﬁca]ly defined in sectlon 25105 of the Energy Act: e

57. o i

Constructlon rnems onsite work t0. mstall permanent equipment
or structure for any fac111ty ‘Construction’ does rot include any, of the
following:

“(a) The installation of environmental momtormg equipment.

“(b) A soil or geologlcal mvestxgatx

~ O A topographmal survey.
: w it T
(d) Any other study or investigation to determme the env1ron-

menml acce tablhty or feasibility of the use of the site for any pamcular
f1c1hty, .

” [N

i (ee) 'Any work to provideraccess to a site for any of the purposes
specxﬁed in SubleiSlOﬂ (a), (b), (¢),or (d) . S

Assuming that the erecfion of the we‘ath“ér tower is t0 monitor the Ioc

Ainreaso ble, delay, would, place the proposed facility outsxde the pohcy

which et a1l tHe clitetia of 'section 25501 3
second:feriterionofithati.secticn is:that.the:need to commence ‘construction within three years
of the effective date of the Act is reas ably related r;o the planned opera‘tmg date of the

facility..

through, in

necessarxly‘rbe delaye

betweenyithe.fplante construcnon and operdting datess Consequently,»‘

sectxon 25’501"3‘”b ision (b)—and SO outsxde d p‘b icy of SECth‘
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