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SIERRA CLUB REPLY BRIEF RE JURISDICTION OF THE CALIFORNIA 

ENERGY COMISSION  

 

Sierra Club continues to object to the California Energy Commission’s 

(“Commission”) exercise of jurisdiction over Calico Solar, LLC’s (the “Applicant”) 

request for permission to develop a solar photovoltaic (“PV”) facility.  Sierra Club alerted 

the Commission to its lack of jurisdiction in this proceeding over six weeks ago by filing 

a Motion to Dismiss the Petition to Amend on April 20, 2011.  Several parties filed briefs 

on May 23, 2011 addressing the issue of the Commission’s jurisdiction as it relates to the 

Applicant’s newly proposed solar PV project.  As discussed in more detail below, those 

briefs do not articulate any legal foundation upon which the Commission can assert 

jurisdiction over the PV Facility.   

 

I.   STAFF AND THE APPLICANT FAIL TO ADDRESS THE THRESHOLD MATTER THAT 

THE WARREN-ALQUIST ACT EXPRESSLY EXCLUDED SOLAR PV FACILITIES 

FROM THE COMMISSION’S JURISDICTION 

The Warren-Alquist Act authorized the Commission to exert extraordinary 

authority over the permitting of thermal powerplants that are greater than 50 MW.  (Pub. 

Resources Code § 25500 et seq.)  However, the limits of this extraordinary authority are 

clear.  “‘Thermal powerplant’ does not include any wind, hydroelectric, or solar 
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photovoltaic electrical generating facility.”  (Pub. Resources Code § 25120.)    The 

Commission cannot enlarge its jurisdiction to include matters outside of this legislatively 

circumscribed sphere. 61 Ops.Cal.Atty.Gen. 127 (1978).
1
  Neither Staff nor the Applicant 

addressed this plain and unambiguous statutory language.   

The Modified Project is a solar PV facility.  Phase 1 of the Modified Project is 

100% PV.  There is no component of Phase 1 that will result in the generation of 

electricity from thermal technology.  Phase 2 of the Modified Project is speculative at 

best.  The Applicant admitted that SunCatchers are not commercially available in the near 

future,
2
 there is no transmission capacity or power purchase agreement for Phase 2, and 

the Applicant has no binding agreement with the manufacturer of SunCathers to purchase 

any solar thermal components.
3
  Whatever labels Staff or the Applicant attempt to attach 

to the Modified Project, it is presently solar PV facility, and the Warren-Alquist Act 

expressly excluded such a facility from the Commission’s jurisdiction.   

 

II.   THE COMMISSION DOES NOT HAVE UNLIMITED JURISDICTION OVER A “SITE”  

The Applicant argued that the Modified Project is within the Commission’s 

jurisdiction because the Applicant proposed to locate it on the same footprint as the 

previously approved project site.  The Commission would set a disturbing principle if it 

followed the Applicant’s strained logic.  The Applicant’s rationale would allow any 

                                                 

1
 Neither can the Commission subsume environmental review of a solar PV project into its certified 

regulatory program under the guise that it is reviewing the “whole of the project.”  The Commission must 

conform to “those provisions of CEQA from which it has not been specifically exempted by the 

Legislature.”  Sierra Club v. State Bd. of Forestry (1994) 7 Cal.4th 1215, 1228.  The Legislature 

specifically exempted the siting of thermal powerplants from portions of CEQA by approving the Warren-

Alquist Act’s certified regulatory procedure.  This exemption from CEQA does not extend to a solar PV 

facility.  The PV facility proposed by the Applicant falls under the normal CEQA provisions that require, 

among other things, a Draft EIR, public review and comment of the Draft EIR, and a Final EIR that is 

subject to judicial review in California Superior Court.  CEQA Guidelines §§ 15080 et seq.; Pub. Resources 

Code § 21167. 

2 Hearing Transcript, April 20, 2011, p.24:4-9. 

3
 Exhibit A to BNSF Railway Company’s Brief Regarding Jurisdiction and Baseline, at p. 83, lines 14-22. 
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company to perform a “bait and switch” with the Commission.  The Original Project’s 

footprint is 6,215 acres.  The Applicant asserts that it can request authority to build 

anything it wants to within this footprint as long as it includes at least 50 MWs of 

thermal generation.
4
  Taken to the extreme, the Applicant could have proposed a golf 

course or housing development at the Calico site, as long as it included a plan to build a 

50 MW gas generator somewhere on the site.  This absurd result cannot be the intended 

purpose of the Warren-Alquist Act.   

Even more disturbing than this extreme example is the very real possibility that 

speculators will waste the State’s resources and abuse the Commission’s process to lock-

down prime renewable energy locations upon which they never intend to construct the 

originally proposed facilities.  The Commission and intervenors expended considerable 

resources to carefully consider and evaluate the Original Project.  Allowing a developer 

to obtain a license and then immediately change the project undermines the 

Commission’s entire process.  Such an action is even more egregious where, as here, the 

Applicant switches to a technology that the Commission clearly does not have 

jurisdiction to authorize.  Allowing the Applicant to proceed in this manner would send a 

dangerous signal to other solar project developers that could lead to speculative 

applications for renewable energy sites.  If the Applicant wishes to build a different 

project with solar PV technology, it should withdraw its existing license and re-file a new 

application with the appropriate state and federal agencies.   

 

III.    THE MODIFIED PROJECT IS NOT A “HYBRID FACILITY” 

Staff attempted to find Commission jurisdiction by arguing that the Modified 

Project is a new type of “hybrid” facility that the Warren-Alquist Act never envisioned.
5
  

                                                 
4 “What the Warren-Alquist Act does not say is that only a ‘thermal powerplant’ or ‘electric transmission 

line’ may be constructed on a ‘site.’”  Calico Solar LLC’s Brief re Jurisdiction of Energy Resources 

Conservation and Development Commission, p. 4 (emphasis in original). 

5
 Staff’s Response to Committee Briefing Order, p. 4. 
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The Modified Project is not a hybrid facility.  At best, it is a solar PV facility that may 

one day be  co-located with a solar thermal facility.  These facilities, should the latter 

materialize, would rely on completely different types of technology that do not interact 

with each other.  They do not even produce the same type of current.  PV modules 

convert solar energy into direct current (DC) whereas SunCatchers use heat to create 

mechanical energy that produces alternating current (AC).   

Staff based its argument that the PV and thermal facilities constitute a single 

integrated “hybrid” plant on the premise that the PV modules and SunCatchers will, 

“operate from a single control room, utilize the same transmission interconnection 

system, access a common water system and road network, and depend upon the same 

construction and operation personnel.”
6
  The proposed sharing of infrastructure does not 

create a single facility.  An applicant could similarly construct a large steel mill with a 50 

MW gas generator on the site.  Both the steel mill and the gas generator could use the 

same control room, the same parking lot, the same water supply, the same employees, 

and so on, but the Warren-Alquist Act clearly would not allow the Commission to exert 

jurisdiction over the steel mill.  The only difference between this hypothetical case and 

the present scenario is that the co-located facility would produce power rather than steel.  

This difference, however, does not alter the determination of jurisdiction because it is 

indisputable that the Warren-Alquist Act expressly excluded solar PV facilities from the 

Commission’s jurisdiction.   

 

IV.   CONCLUSION 

For the foregoing reasons, Sierra Club respectfully requests that the Commission 

dismiss the Petition to Amend. 

 

                                                 
6
 Id. at p. 3. 
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