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Intervenor Center for Biological Diversity (the “Center”) submits this memorandum in 

rebuttal to the opening briefs filed in this matter by Energy Commission staff (“Staff”) and by 

the applicant City of Palmdale (the “Applicant”).  The Center’s Opening Brief anticipates and 

responds to the arguments contained in Staff’s and the Applicant’s opening briefs.  This rebuttal, 

however, responds to several of these arguments in greater detail. 

A. The Project’s Microparticulate Impacts Have Not Been Adequately Mitigated 

Staff’s opening brief focuses on the testimony of the Center’s air quality witness, 

Gregory Tholen.  Ultimately, Staff fails to refute Mr. Tholen’s testimony that the Palmdale 

Hybrid Power Plant project (“PHPP” or the “Project”) will result in significant unmitigated air 

quality impacts.  Indeed, Staff’s contentions fail as a matter of law to meet the requirements of 

the California Environmental Quality Act (“CEQA”). 

Staff contends that Mr. Tholen’s testimony regarding the PHPP’s PM2.5 impacts is 

“irrelevant” because “PM2.5 offsets are not required by the AVAQMD’s rules and, because the 

area is attainment/unclassified for PM2.5 …”.  (Staff Opening Br. at 2.)  Staff concludes that no 

PM2.5 offsets are required because “there are no existing violations of the state or federal PM2.5 

standard, and the project would not cause a violation of either standard.”  (Id.)  This conclusion 

is fatally flawed as a matter of law.  Staff appears to misunderstand the fundamental purpose of 

CEQA – the analysis required by CEQA is not limited to whether the Project will violate state 

and federal air quality standards.  Rather, CEQA is more broadly intended to disclose, evaluate, 

minimize, and avoid the Project’s significant environmental impacts.  (See, e.g., Sierra Club v. 

State Bd. of Forestry [1994] 7 Cal.4th 1215, 1233 [“CEQA compels government first to identify 

the environmental effects of projects, and then to mitigate those adverse effects through the 

imposition of feasible mitigation measures or through the selection of feasible alternatives.”]).  
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Thus, the conclusion that the Project will not violate state and federal PM2.5 standards does not 

end the analysis, and Mr. Tholen’s testimony is directly relevant to the Center’s contention that 

the Project will result in significant, unmitigated PM2.5 emissions. 

Importantly, the significance of an environmental effect, such as the Project’s PM2.5 

emissions, is not determined simply by reference to established state and federal standards.  In 

2002, the Court of Appeal invalidated an amendment to the CEQA Guidelines that would have 

allowed precisely that approach, holding that it was inconsistent with CEQA’s “fair argument” 

standard.  (Communities for a Better Environment v. California Resources Agency [2002] 103 

Cal.App.4th 98, 113-14.)  Like the invalidated CEQA Guidelines provision, Staff’s approach 

improperly applies “an established regulatory standard in a way that forecloses the consideration 

of any other substantial evidence showing there may be a significant effect.”  (Id. at 114.)  When 

there is a fair argument that a project will result in a potentially significant environmental effect, 

that effect must be disclosed, evaluated, and mitigated or avoided.  Here, notwithstanding Staff’s 

assertion that the PHPP will not cause a violation of either state or federal PM2.5 standards 

(although the Project’s potential to “bust the cap” for PM2.5 remains in dispute – see the Center’s 

Opening Br. at 5-6), the Center has presented substantial evidence showing that the Project’s 

PM2.5 emissions – which constitute a substantial fraction of its PM10 emissions – will result in 

significant adverse health and environmental effects.  (See Tholen testimony, Ex. 402 at 5-6; Fox 

comment, Ex. 400 at 10-12.)  Moreover, Staff fails to answer to the fundamental concern 

presented in this testimony – that road paving does not adequately mitigate the adverse health 

and environmental impacts of the PM2.5 fraction, and would likely result in increased emissions 

of PM2.5. (See Tholen testimony, Ex. 402 at 6-7; Fox comment, Ex. 400 at 10-12.) 

Moreover, Staff’s approach is inconsistent with CEQA’s mandate to evaluate cumulative 
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impacts. The Center maintains that the PHPP’s direct PM2.5 emissions are significant and not 

adequately mitigated by the proposed road-paving ERCs.  However, even if the direct PM2.5 

emissions are less than significant, CEQA requires evaluation of the Project’s cumulative 

contribution to PM2.5 impacts.  (Kings County Farm Bureau v. City of Hanford [1990] 221 

Cal.App.3d 692, 721). 

“One of the most important environmental lessons evident from past experience is 
that environmental damage often occurs incrementally from a variety of small 
sources. These sources appear insignificant, assuming threatening dimensions 
only when considered in light of the other sources with which they interact. 
Perhaps the best example is air pollution, where thousands of relatively small 
sources of pollution cause a serious environmental health problem.” 

*  *  * 
 “This judicial concern often is reinforced by the results of cumulative 
environmental analysis; the outcome may appear startling once the nature of the 
cumulative impact problem has been grasped.” 
 

(Id., quoting Selmi, The Judicial Development of the California Environmental Quality 

Act [1984] 18 U.C. Davis L. Rev. 197, 244, fn. omitted.)  By relying on established state 

and federal PM2.5 standards as a significance threshold, Staff dodges CEQA’s 

requirement to consider PM2.5 impacts that may be individually insignificant but 

cumulatively significant.  While Staff contends that it has conducted an analysis of the 

Project’s PM2.5 impacts (Staff Opening Br. at 3), this contention is incorrect; on the 

contrary, Staff has improperly used the state and federal PM2.5 standards to avoid this 

analysis. 

B. The Biological Impacts of Road Paving Have Not Been Adequately Evaluated 

The Applicant contends that Staff adequately disclosed and evaluated the 

biological consequences of road paving.  (Applicant Opening Br. at 3-5.)  The Applicant 

suggests that full protocol level surveys for rare or listed species are not required and that 

the surveys that were performed were adequate “under the circumstances.”  (Id. at 4.)  It 
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is not simply a question, however, of the failure to perform protocol level surveys.  

Rather, the Applicant’s analysis obscures the wholesale failure to perform adequate 

biological surveys capable of disclosing the full range of biological impacts associated 

with the proposed road paving.  CEQA requires that these surveys, whether or not they 

are “protocol level” surveys, must at least be capable of contributing to a meaningful 

understanding of the Project’s environmental effects.  Moreover, the Applicant fails to 

explain the precise circumstances that precluded legally adequate surveys of affected 

biological resources. 

Testimony at the March 2, 2011 evidentiary hearing makes clear that the surveys 

that were conducted were cursory at best.  Staff conducted two “reconnaissance level 

surveys” of road segments proposed to be paved in February and March 2011.  

(Evidentiary Hearing Tr. at 276:8-19.)  These surveys consisted of brief, drive-by visits 

of the road segments conducted by Staff’s biologist, who “stopped periodically along all 

segments to look at such things as -- as habitat, drainages, connectively, adjacent land 

uses, things of that nature.”  (Evidentiary Hearing Tr. at 276:22-25.)  The March survey 

was conducted on the day before the March 2, 2011 evidentiary hearing.  (Id. at 276:23.)  

These are the surveys that the Applicant characterizes as “multiple field surveys to 

confirm [Staff’s] findings and the appropriateness of the COCs.” (Applicant Opening Br. 

at 4.)  The Applicant states that its consultants conducted additional surveys (Applicant 

Opening Br. at 4), but the Applicant’s own witness describes these surveys as “fairly 

cursory” surveys intended “to confirm the nature and location of the road segments.” 

(Evidentiary Hearing Tr. at 221:6-17.)  There is no indication that these surveys were 

more rigorous in any way than Staff’s “reconnaissance level surveys.” 
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The “reconnaissance level surveys,” however, are insufficient to disclose and 

analyze the potentially significant biological impacts associated with paving the target 

road segments.  There have been no multi-season surveys designed to recognize species 

in the seasons where they are most likely present.  For example, Staff acknowledged that 

surveys were not conducted during the active seasons for desert tortoise and neotropical 

migrant birds.  (Evidentiary Hearing Tr. at 281-82.)  In other words, the surveys that were 

performed were incapable of adequately assessing the impacts of road paving on the 

sensitive species most likely to be affected by the paving.  This is not simply a matter of 

not conducting “every conceivable study” that the Center or anyone else can imagine, or 

not requiring a suggested study that would “not add useful information” as the Applicant 

suggests.  (Applicant Opening Br. at 5.)  Rather, the failure to conduct seasonal surveys 

for the desert tortoise, for example, reflects the manifest failure to conduct even the 

minimal surveys necessary to convey the most basic understanding of the Project’s 

impacts to the public and to the decisionmakers.  It is no help that surveys for desert 

tortoise and other species may be conducted prior to the actual road paving work – CEQA 

demands that surveys aimed at determining whether the Project will have a significant 

environmental impact may not be deferred until after Project approval. (Sundstrom v. 

County of Mendocino [1988] 202 Cal.App.3d 296, 307-09.) 

In addition, the Applicant utterly fails to explain the circumstances that justify the 

failure to require adequate surveys prior to Project approval.  Staff’s testimony at the 

March 2, 2011 evidentiary hearing indicates that although Staff was aware of the road 

segments proposed for paving in July 2009, its biologist was not asked to survey the 

segments prior to January 2011.  The Staff testimony provides no explanation of why 
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more rigorous multi-season surveys capable of actually revealing the potentially 

significant effects of road paving were not undertaken between July 2009 and March 

2011. 

 

Dated: April 1, 2011   Respectfully submitted, 

 

 

John Buse, Senior Attorney 
Lisa T. Belenky, Senior Attorney 
Center for Biological Diversity 
351 California St., Suite 600 
San Francisco, CA 94104 
Direct: 415-632-5307 
Fax: 415-436-9683  
lbelenky@biologicaldiversity.org 
jbuse@biologicaldiversity.org 

  



*indicates change 1 

 

 
   BEFORE THE ENERGY RESOURCES CONSERVATION AND DEVELOPMENT                     

COMMISSION OF THE STATE OF CALIFORNIA 
1516 NINTH STREET, SACRAMENTO, CA  95814 

1-800-822-6228 – WWW.ENERGY.CA.GOV 
 

 APPLICATION FOR CERTIFICATION Docket No. 08-AFC-9 
 For the PALMDALE HYBRID 
POWER  PROJECT  PROOF OF SERVICE 
___________________________________   (Revised 3/22/2011) 
  
 

APPLICANT 
Thomas M. Barnett 
Executive Vice President 
Inland Energy, Inc. 
3501 Jamboree Road 
South Tower, Suite 606 
Newport Beach, CA 92660 
tbarnett@inlandenergy.com 
 
Antonio D. Penna Jr. 
Vice President 
Inland Energy, Inc. 
18570 Kamana Road 
Apple Valley, CA 92307 
tonypenna@inlandenergy.com  
 
Laurie Lile 
Assistant City Manager 
City of Palmdale 
38300 North Sierra Highway, Suite A 
Palmdale, CA 93550 
llile@cityofpalmdale.org 
  
APPLICANT’S CONSULTANTS 
Sara J. Head, QEP 
Vice President  
AECOM Environment 
1220 Avenida Acaso 
Camarillo, CA  93012 
sara.head@aecom.com  
 
COUNSEL FOR APPLICANT 
Michael J. Carroll 
Marc Campopiano 
Latham & Watkins, LLP 
650 Town Center Drive, Ste. 2000 
Costa Mesa, CA 92626  
michael.carroll@lw.com 
marc.campopiano@lw.com 

INTERESTED AGENCIES 
Ronald E. Cleaves, Lt. Col, USAF 
Commander ASC Det 1 Air Force 
Plant 42 
2503 East Avenue P 
Palmdale, CA  93550 
Ronald.Cleaves@edwards.af.mil 
 
Erinn Wilson 
Staff Environmental Scientist 
Department of Fish & Game 
18627 Brookhurst Street, #559 
Fountain Valley, CA 92708 
E-mail Service Preferred 
ewilson@dfg.ca.gov  
 
Richard W. Booth, Sr. Geologist 
Lahontan Regional   
Water Quality Control Board 
2501 Lake Tahoe Blvd. 
South Lake Tahoe, CA  96150-2306 
rbooth@waterboards.ca.gov 
 
*Maifiny Vang 
CA Dept. of Water Resources 
State Water Project Power & Risk 
Office 
3310 El Camino Avenue, RM. LL90 
Sacramento, CA 95821 
E-mail Service Preferred 
mvang@water.ca.gov 
 
Manuel Alvarez 
Southern California Edison 
1201 K Street 
Sacramento, CA  95814 
Manuel.Alvarez@sce.com 
 
 

Robert C. Neal, P.E. 
Public Works Director 
City of Lancaster 
44933 Fern Avenue 
Lancaster, CA 93534-2461 
rneal@cityoflancasterca.org  
 
California ISO 
E-mail Service Preferred 
e-recipient@caiso.com 
 
Robert J. Tucker 
Southern California Edison 
1 Innovation Drive 
Pomona, CA  91768 
Robert.Tucker@sce.com 
 
Christian Anderson 
Air Quality Engineer 
Antelope Valley AQMD 
43301 Division St, Suite 206 
Lancaster, CA  93535 
E-mail Service Preferred 
canderson@avaqmd.ca.gov 
 
Keith Roderick 
Air Resources Engineer 
Energy Section/Stationary Sources 
California Air Resources Board 
P.O. Box 2815 
Sacramento, California 95812 
E-mail Service Preferred 
kroderic@arb.ca.gov 
 
 
 
 
 
 
 
 



*indicates change 2 

INTERVENORS 
Lisa T. Belenky, Senior Attorney  
John Buse, Senior Attorney 
Center for Biological Diversity  
351 California St., Suite 600 
San Francisco, CA  94104  
E-mail Service Preferred 
lbelenky@biologicaldiversity.org 
jbuse@biologicaldiversity.org 
 

Jane Williams 
Desert Citizens Against Pollution 
Post Office Box 845 
Rosamond, CA  93560 
E-mail Service Preferred 
dcapjane@aol.com 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

ENERGY COMMISSION  
KAREN DOUGLAS 
Commissioner and Presiding Member 
KLdougla@energy.state.ca.us 
 
JAMES D. BOYD 
Vice Chair and Associate Member 
jboyd@energy.state.ca.us 
 
Ken Celli 
Hearing Officer 
kcelli@energy.state.ca.us 
 
Galen Lemei  
Advisor to Commissioner Douglas 
E-Mail Service preferred 
glemei@energy.state.ca.us 
 
Tim Olson 
Advisor to Commissioner Boyd 
E-mail Service Preferred 
tolson@energy.state.ca.us 
 
Felicia Miller  
Project Manager 
fmiller@energy.state.ca.us 
 

Lisa DeCarlo 
Staff Counsel 
ldecarlo@energy.state.ca.us 
 

Jennifer Jennings 
Public Adviser 
E-mail Service Preferred 
publicadviser@energy.state.ca.us 
 



*indicates change 3 

  
DECLARATION OF SERVICE 

 
I, _Lisa Belenky, declare that on, April 1, 2011, I served and filed copies of the attached Rebuttal Brief of Intervenor 
Center for Biological Diversity dated April 1, 2011.  The original document, filed with the Docket Unit, is accompanied 
by a copy of the most recent Proof of Service list, located on the web page for this project at: 
[http://www.energy.ca.gov/sitingcases/palmdale/index.html].  The document has been sent to both the other parties in 
this proceeding (as shown on the Proof of Service list) and to the Commission’s Docket Unit, in the following manner:   
 
(Check all that Apply) 
 
For service to all other parties: 
    x        sent electronically to all email addresses on the Proof of Service list; 

_____ by personal delivery;  

__x__ by delivering on this date, for mailing with the United States Postal Service with first-class postage thereon 
fully prepaid, to the name and address of the person served, for mailing that same day in the ordinary 
course of business; that the envelope was sealed and placed for collection and mailing on that date to those 
addresses NOT marked “email preferred.”   

 
AND 

For filing with the Energy Commission: 

_x__ sending an original paper copy and one electronic copy, mailed and emailed respectively, to the address below 
(preferred method); 

OR 
____depositing in the mail an original and 12 paper copies, as follows: 

 

CALIFORNIA ENERGY COMMISSION  
Attn:  Docket No. 08-AFC-9 
1516 Ninth Street, MS-4 
Sacramento, CA 95814-5512 

 docket@energy.state.ca.us 
 
 
I declare under penalty of perjury that the foregoing is true and correct, that I am employed in the county where this 
mailing occurred, and that I am over the age of 18 years and not a party to the proceeding. 
 
 
       
        ______________________________ 
         
 




