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I. INTRODUCTION 
 

On December 15, 2010, the Energy Commission approved the Application 
for Certification (“AFC”) for the Palen Solar Power Project. (Docket No. 09-AFC-
7, Order No. 10-1215-19 (Dec. 15, 2010) (“Decision”).  On January 14, 2011, 
Intervenor Center for Biological Diversity (“Petitioner”) filed a Petition for 
Reconsideration of the Energy Commission’s Adoption Order (“Petition”).  On 
January 28, 2011, we invited comments and responses to the Petition.  On 
February 14, 2011, we heard arguments on the Petition.  In this Order, we deny the 
Petition. 
 

The Warren-Alquist Act and the Commission's regulations allow any party 
in a power facility proceeding to file a petition for reconsideration of a decision or 
order.  (Pub. Resources Code, § 255301; Cal. Code Regs., tit. 20, § 1720, subd. 
(a).)  A petition for reconsideration must specifically either (1) set forth new 
evidence that despite the diligence of the petitioner could not have been produced 
during evidentiary hearings on the case; or (2) demonstrate that the decision being 
challenged contains an error in fact or law, or that there has been a change in 
applicable law.  (Cal. Code Regs., tit. 20, § 1720, subd. (a).)  The petition must 
also fully explain why the matters could not have been considered during the 
evidentiary hearings, and their effects upon a substantive element of the decision.  
(Ibid.) 

 

                                           
1 Unless otherwise indicated, all statutory citations are to the Public Resources Code. 
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The Commission must grant or deny a petition for reconsideration within 30 
days of its filing.  (Id., § 1720, subd. (b).)  If the Commission does not grant the 
petition, the original determination stands.  If the Commission grants the petition, 
that does not mean that the original decision is changed; rather, it simply means 
that the Commission then holds a subsequent hearing (which may include the 
taking of evidence), within 90 days, to consider whether to change the original 
determination.  (Id., § 1720, subds. (b)-(c).) 
 

Petitioner properly intervened in the AFC proceeding (Committee Order 
Granting Petition to Intervene dated July 2, 2010); therefore it is a party with 
standing to file a petition for reconsideration. 

 
The Petition “asks the Commission to cure errors of fact and law in adoption 

of the Commission Order and Decision.”  (Petition, p. 1.)  However, the Petition 
does not explain why the issues it raises could not have been considered during the 
evidentiary hearings or how these issues affect a substantive element of the 
decision.  Thus, the Petition has not met the requirements of section 1720, 
subdivision (a), of our regulations and should be denied.  Nonetheless, we turn to 
the merits of the Petition to explain why section 25527 did not apply to this Project 
and how the Commission nonetheless substantively complied with the statute in 
response to the concerns Petitioner raised in its comments on the Presiding 
Member’s Proposed Decision. 
 
II. THE MERITS OF THE PETITION 
 
 The Petition asserts that the Energy Commission was required under section 
25527 of the Public Resources Code and section 1729 of its own regulations to 
wait for the Bureau of Land Management (“BLM”) to issue a Record of Decision 
approving a right-of-way application and amendment to the California Desert 
Conservation Act (“CDCA”) Plan before the Energy Commission approved the 
Palen Solar Power Project (“Project”). 
 
 We address this single contention here. 
 
 A. Legal and factual background 
 

Section 25527 of the Public Resources Code states: 
 

The following areas of the state shall not be approved as a site for a 
facility, unless the commission finds that such use is not inconsistent with 
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the primary uses of such lands and there will be no substantial adverse 
environmental effects and the approval of any public agency having 
ownership or control of such lands is obtained: 
 

 (a)  State, regional, county and city parks; wilderness, scenic 
or natural reserves; areas for wildlife protection, recreation, historic 
preservation; or natural preservation areas in existence on the 
effective date of this division. 

 
  (b)  Estuaries in an essentially natural and undeveloped state. 
 

In considering applications for certification, the commission shall give 
the greatest consideration to the need for protecting areas of critical 
environmental concern, including, but not limited to, unique and 
irreplaceable scientific, scenic, and educational wildlife habitats; unique 
historical, archeological, and cultural sites; lands of hazardous concern; and 
areas under consideration by the state or the United States for wilderness, or 
wildlife and game reserves. 
  

(§ 25527 [emphasis added].)  
 

Section 25527 is consistent with the general purpose of the Warren-Alquist 
Act: to consider “state, regional, and local plans for land use, urban expansion, 
transportation systems, environmental protection, and economic development” in 
“planning for future electrical generating and related transmission facilities” so as 
to “ensure that a reliable supply of electrical energy is maintained.”  (See §§ 25001 
[“Legislative finding; essential nature of electrical energy”], 25003 [“Legislative 
finding; consideration of state, regional and local plan”].) 
 

The Energy Commission implements section 25527 in its notice of intent 
(“NOI”) proceedings through section 1729 of title 20 of the California Code of 
Regulations, and in its AFC proceedings through section 1752 of title 20 of the 
California Code of Regulations.  (See Cal. Code Regs., tit. 20, § 1701 [explaining 
that Article 1 (§§ 1701-1720.6) of Chapter 5 of the regulations applies to all NOI 
and AFC proceedings, Article 2 (§§ 1721-1731) applies only to NOI proceedings, 
and Article 3 (§§ 1741-1770) applies only to AFC proceedings].)    
 
 Solar Millennium, LLC filed an AFC with the Energy Commission on 
August 24, 2009, for the Palen Solar Power Project.  Since the application was to 
site and construct a solar thermal power plant, this proceeding is expressly exempt 
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from the NOI process.  (§ 25540.6, subd. (a)(1).)  After two days of evidentiary 
hearings and several staff workshops, the Commission approved the AFC at a 
Commission Business Meeting on December 15, 2010.  (Order No. 10-1215-19, at 
p. 2 (Dec. 15, 2010).)  The Commission’s approval is “subject to the timely 
performance of the Conditions of Certification and Compliance Verifications 
enumerated in the” Commission Decision.  (Ibid.)  These conditions include 
significant measures for protecting and conserving the quality of the surrounding 
environment, such as BIO-8, which provides specific measures to limit and 
minimize disturbance and impacts, and BIO-20, which requires acquisition of 
habitat compensation lands to mitigate impacts to the Mojave Fringe-Toed Lizard.  
(Decision, Biological Resources, pp. 66, 118; see generally, Decision, Biological 
Resources, pp. 58-144 [Conditions of Certification for Biological Resources].) 
 
 Relevant to the Petition, Condition of Certification LAND-1 requires the 
applicant, prior to the commencement of construction of the Project, to obtain the 
Bureau of Land Management’s (“BLM”) approval of its right-of-way application 
and amendment to the CDCA Plan, as the bulk of the Project will be built on 
federal land managed by BLM.  (Decision, Land Use, p. 17.) 
 

B. Section 1729 does not apply in an AFC proceeding. 
 

The Petition argues that section 25527 requires the Commission to find that 
BLM approval occurred prior to the Commission’s approval of the Project 
pursuant to section 1729 of our regulations.  Section 1729 states that “the applicant 
shall demonstrate prior to the conclusion of [evidentiary] hearings . . . that the 
approval of any public agency having ownership or control of such lands has been 
obtained.”  (Cal. Code Regs., tit. 20, § 1729, subd. (b)(4).)  However, section 1729 
applies only to NOI proceedings; it does not apply to this AFC proceeding.  
Therefore the applicant was not required to demonstrate “prior to the conclusion of 
hearings . . . that the approval of any public agency having ownership or control of 
[the] lands has been obtained.”  (Cal. Code Regs., tit. 20, §1729, subd. (b)(4).)  

 
Nevertheless, in an AFC proceeding, prior approval would be required 

pursuant to sections 1752, subdivision (f), and 1755, subdivision (b), if those 
subdivisions were applicable.  Those subdivisions implement section 25527.   
Therefore, whether or not such approvals are required for this Project depends 
upon the applicability of section 25527.   
 

C. Section 25527 does not require the Commission to find that approval 
is obtained from federal agencies like BLM.  
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The Petition correctly states that the Project is sited primarily on federal 

public lands managed by BLM.  (Petition, p. 2.)  However, the Petition incorrectly 
asserts that the Commission must find that BLM approval occurred before the 
Commission could approve the Project.  (Petition, p. 7.) 

 
Section 25527 requires that the approval of the public agency having 

ownership or control of two categories of “areas of the state” be obtained in an 
AFC proceeding:  “(a) State, regional, county and city parks; wilderness, scenic or 
natural reserves; areas for wildlife protection, recreation, historic preservation; or 
natural preservation areas in existence on the effective date of this division, and (b) 
Estuaries in an essentially natural and undeveloped state.”  The statutory language 
specifically refers to state, regional, county and city lands – reference to federal 
lands is nowhere to be found in subdivisions (a) or (b).  In fact, the only place in 
section 25527 that refers to lands of the United States is in the final paragraph, 
which applies a different standard of review, calling for the Commission to give 
the “greatest consideration” to protecting areas of critical environmental concern, 
including “unique historical, archaeological, and cultural sites; lands of hazardous 
concern; and areas under consideration by the state or the United States for 
wilderness, or wildlife and game reserves.”  (§ 25527 [emphasis added].)  
Petitioner does not contend, and there is nothing in the record before us to suggest, 
that the project site is under consideration by the United States for wilderness or 
wildlife and game reserves.  Therefore, this suggests to us that section 25527 has 
no applicability in this case.   

 
The legislative history of section 25527 confirms this interpretation. When 

originally proposed as a part of Assembly Bill 1575, section 25527 entirely 
prohibited the Commission from siting a facility on the listed categories of lands.  
(Senate Public Utilities and Corporations Committee, Bill Files, AB1575, “As 
Amended in Assembly August 6, 1973.”).  As a result of subsequent criticism that 
such a blanket prohibition was too restrictive, the public utilities proposed, and the 
legislature ultimately adopted, an amendment to the bill that would allow some 
development on the listed areas by requiring the Commission to make the three 
findings that are part of the statute today.  (See Assemblyman Charles Warren 
Files, AB1575, Memorandum to Mr. Edwin Meese, III, Executive Assistant to the 
Governor, from Pacific Gas & Electric (Mar. 22, 1974); Assemblyman Charles 
Warren Files, AB1575, Summary of Memo 3/22/74 from California Private 
Utilities to Edwin Meese to Charles Warren from Staff, March 26, 1974.)   
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Specifically, the drafters expressed concern that “because the commission 
does have ultimate preemptive power, it may be wise to require the involvement 
and acquiescence of relevant agencies protecting these areas prior to authorizing 
the intrusion [of the facility].”  (Assemblyman Charles Warren Files, AB1575, 
Summary of Memo 3/22/74 from California Private Utilities to Edwin Meese to 
Charles Warren from Staff, March 26, 1974; see also § 25500 [“The issuance of a 
certificate by the commission shall be in lieu of any permit, certificate, or similar 
document required by any state, local or regional agency, or federal agency to the 
extent permitted by federal law, for such use of the site and related facilities, and 
shall supersede any applicable statute, ordinance, or regulation of any state, local, 
or regional agency, or federal agency to the extent permitted by federal law.”].)  To 
address this concern, the bill required the Commission to find, in addition to 
consistency with the primary use of such lands and no substantial adverse 
environmental effects, that the approval of public agencies is obtained when 
approving sites in the listed areas.  (Assemblyman Charles Warren Files, AB1575, 
Conceptual Amendments to Accommodate Utility Concerns, March 28, 1974, Sec. 
VIII.)  This formed the basis for the language of section 25527 as it exists today.  
(Stats. 1974, ch. 276, § 2 (Jan. 7, 1975).) 
 

While the Energy Commission’s site certification process preempts state and 
local agency laws, ordinances, regulations and standards (LORS), federal agencies 
like BLM are not subject to such preemption unless permitted by federal law.  
(Compare Pub. Resources Code, § 25500 (certificate preempts state, local, and 
regional agencies, and federal agencies to the extent permitted by federal law), 
with U.S. Const Art. IV, § 3, cl. 2 (Congress has complete power over federal 
territory and property); 43 U.S.C. §§ 1701, 1761 (Federal Land Policy and 
Management Act of 1976, which governs right-of-way applications to BLM); see 
also Decision, Land Use, p. 15 (BLM approval a necessary prerequisite to 
construction).)  Here, federal law does not allow preemption – on the contrary, 
federal law preempts state law in this situation: 

 
If Congress evidences an intent to occupy a given field, any state law falling 
within that field is preempted.  If Congress has not entirely displaced state 
regulation over the matter in question, state law is still preempted to the 
extent it actually conflicts with federal law, that is, when it is impossible to 
comply with both state and federal law, or where the state law stands as an 
obstacle to the accomplishment of the full purposes and objectives of 
Congress, either expressly or impliedly, as where the two laws conflict.  A 
state agency cannot dictate the use of federal lands in conflict with the laws 
and regulations of the federal government. 
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(Carden v. Kelly (D. Wyo. 2001) 175 F.Supp.2d 1318, 1323.)  
 

Here, the Federal Land Policy & Management Act, which governs BLM’s 
administration of the federal public lands in the Project, does not occupy the field 
of power plant licensing, as it only governs how federal public lands may be used, 
for example, by allowing BLM to authorize particular uses through a right-of-way 
grant.  (43 U.S.C. §§ 1701, 1761.)  However, to the extent that the Commission’s 
actions conflict with federal law, such as by authorizing construction where the 
federal government prohibits it, the federal law preempts the Commission’s 
certification.  (See, e.g., National Audubon Society v. Davis (N.D. Cal. 2000) 144 
F. Supp. 2d 1160, 1180-1181 (State of California cannot regulate the use of traps 
on federal land because the federal government has exclusive authority to manage 
wildlife on federal land); Wyoming v. United States (D. Wyo. 1999) 61 F. Supp. 2d 
1209, 1221 (state cannot compel federal government to allow state personnel to 
enter federal land for the purpose of administering a vaccination program where 
federal government has exclusive authority to manage wildlife on federal lands).  
Thus, while the Commission can condition its approval on compliance with 
various environmental protections (see California Coastal Com'n v. Granite Rock 
Co. (1987) 480 U.S. 572, 584 [state can condition a permit in compliance with 
state environmental policy so long as it is not in direct conflict with federal 
regulations]), it cannot itself authorize the construction of a power plant on federal 
lands without federal consent.  The latter type of authorization would directly 
conflict with the Federal Land Policy & Management Act and the federal 
Constitution, which states that Congress, not the state, has authority over federal 
property, in this case delegated to BLM. 

 
This means that the applicant must obtain BLM approval before it can 

construct, regardless of the Commission’s approval or its Conditions of 
Certification.  If BLM does not approve the Project, the Commission’s certification 
is preempted and the Project cannot proceed.  Thus, the concern that section 25527 
addresses – that public agencies in charge of the protected lands would be 
preempted against their will – is not present in this case.  Prior BLM approval is 
not required here because the BLM can preempt the Commission’s approval at any 
time.  Indeed, BLM’s failure to approve the project necessarily preempts the 
Commission’s certification in and of itself.  Accordingly, no federal interest 
required section 25527’s protections for vindication.  Moreover, the Petitioner’s 
interpretation could well run counter to federal land use planning prerogatives—it 
is not for the State of California to establish the order in which the United States 
government must issue entitlements.  A federal land agency would be well within 
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its rights to withhold the grant of its entitlement until it actually sees what the state 
intends to authorize on federal land.  Nothing in the Warren-Alquist Act suggests a 
legislative intent to limit federal prerogative in such a manner.  

 
Although we conclude that section 25527 does not apply in this case, we 

briefly address petitioner’s remaining contention below. 
 
D. The Project is not sited in an “area for wildlife protection.” 

 
 In order to make its argument viable, the Petition must argue that the Project 
is sited in an “area for wildlife protection.”  The Petition accurately states that the 
Project “is sited largely on federal public lands managed by the Bureau of Land 
Management …within the California Desert Conservation Area (“CDCA”).” 
(Petition, p. 2; see also Decision, Land Use, pp. 6-7.)  The Petition further alleges 
that the Project “will directly, indirectly and cumulatively impact lands within the 
CDCA including lands within two designated Wildlife Habitat Management Areas 
(“WHMAs”), designated critical habitat, and a designated desert wildlife 
management area (“DWMA”) which is a type of Area of Critical Environmental 
Concern (“ACEC”).”  (Ibid.)  However, even assuming that these types of lands 
are all impacted by the Project, the Petition fails to persuade us that even if they 
were “areas of the state,” these types of lands would be “areas for wildlife 
protection.” 

 
 BLM has designated the Project land as “Multiple-Use Class M” under the 

CDCA Plan.  (Decision, Land Use, p. 3.)  The “Class M” land use category “may 
allow electrical generation plants in accordance with federal, state, and local laws 
subject to approval of a CDCA Plan amendment by the BLM,” and is also intended 
“to conserve desert resources” and “to mitigate damage to those resources that 
permitted uses may cause.”  (Decision, Land Use, p. 3; see also BLM, CDCA Plan 
(1980 with amendments through 1999), p. 13.)  In other words, these lands may be 
used for energy development subject to a right-of-way application and 
corresponding CDCA Plan amendment approved by BLM.  (CDCA Plan, p. 15.)  
Thus, the Class M lands on which the Project is sited are not areas for wildlife 
protection.  Rather, they are multiple use areas, on which this type of project has 
been expressly authorized.   

 
 Therefore, we conclude that, were the lands “areas of the state,” the Project 
site is nevertheless not an “area for wildlife protection.” 
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E. Even though section 25527 does not apply in this proceeding, the 
Energy Commission substantively complied with its requirements. 

 
 The Petition contends that because the Energy Commission did not wait for 
BLM to approve the Project first, the Energy Commission’s approval is invalid.  
Although we have found that section 25527 was inapplicable in this proceeding, 
we take the opportunity to note that the Energy Commission’s certification of the 
project facility in fact achieves the substantive purpose of this section. 
 

The Energy Commission’s decision, including the Conditions of 
Certification and Compliance Verifications, prevents construction of the Project 
facility until the applicant obtains BLM’s approval.  There is no benefit to be 
achieved from waiting until BLM issues its decision, as there are no issues of 
public participation and due process – BLM’s decision is made independently of 
the Energy Commission’s AFC proceeding. 
 
 Condition of Certification LAND-1 states: 
 

Prior to the start of construction, the Applicant shall provide to the 
Compliance Project Manager (CPM) documentation of the U.S. Bureau 
of Land Management (BLM) Right-of-Way grant and the BLM-approved 
project-specific amendment to the California Desert Conservation Area 
Plan (CDCA) permitting the construction/operation of the proposed 
Palen Solar Power Project.  

 
(Decision, Land Use, p. 17).  This means that the applicant must obtain BLM 
approval before beginning construction, which is effectively the same as if the 
Commission had waited for BLM approval before approving the Project.  If BLM 
denies the right-of-way application, then the Project will not proceed on BLM 
land.  If BLM grants the right-of-way application, then the Project may only 
proceed pursuant to the Conditions of Certification that the Commission approved 
and any additional conditions imposed by BLM.  This demonstrates that, consistent 
with our statutory construction of section 25527, the order of approvals makes no 
difference to the State of California.  In the absence of a contrary showing, we 
reject Petitioner’s contention. 
 
III. CONCLUSION 
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