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Introduction 

Intervenor Center for Biological Diversity (the “Center”) provides this Opening 

Testimony regarding the application for certification of the proposed Palmdale Hybrid 

Power Project.  

The Center provided detailed comments to the Committee for this project 

regarding the FDOC on July 22, 2010 (Docket # 57740), regarding the generation and use 

of emission reduction credits (ERCs) from the paving of existing unpaved public roads to 

offset the project’s PM10 emissions.   Because wide-spread paving of unpaved roads can 

have a significant effect on the environment, including on biological resources, CEQA 

review and analysis is required before ERCs can be used.  Unfortunately, the FSA did not 

adequately address these concerns, the needed CEQA analysis has not been undertaken to 

date, and is not provided in the FSA.  The Center hereby requests that the Commission 

accept the Center’s comment letter and attachment as Exhibit 400.  

Given the very short time provided between issuance of the FSA (of over 1,100 

pages), the Applicants Opening Testimony (including over 100 exhibits), and the 

deadline for Intervenors to submit opening testimony, the Center has not has sufficient 

time to review all of the issues that may require additional evidentiary development.  
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Therefore, the Center respectfully reserves the right to provide additional testimony at 

any time up to and including the close of the evidentiary hearings and to seek additional 

time to complete evidentiary development.   

Because many of the factual issues discussed in FSA involve both legal and 

factual questions while others are predominately legal issues, the Center also respectfully 

reserves the right to address all disputed issues identified at the hearings through 

testimony, rebuttal, cross-examination, or at later stages of this process including in 

briefing following the evidentiary hearing.   
 

EXHIBIT LIST 

Intervenor Center for Biological Diversity’s Exhibits No. 400-499.  

Doc. No.  Author and title 

400   Letter from Center for Biological Diversity Re: FDOC for the  
   Palmdale Hybrid Power Project (08-AFC-9) dated July 22,  
   2010, and attachment letter re: Proposed Paving Emission  
   Reduction Credits for Palmdale Hybrid Poer Project, dated  
   July 19, 2010, from Phyllis Fox, Ph.D., QEP, PE, BCEE,  
   Consulting Engineer.  
 

Rebuttal to Applicant’s Response to the Final Staff Assessment  

Intervenor Center for Biological Diversity (the “Center”) submits the following 

rebuttal to the Applicant’s Response to the December 22, 2010 Final Staff Assessment 

(“FSA”) in this matter.  In this matter, the Center has focused on concerns with the use of 

emission reduction credits (ERCs) from the paving of existing unpaved public roads to 

offset the Project’s emissions of particulates and the lack of CEQA compliance for the 

use of any such ERCs.  As noted above, the Center submitted comments and detailed 

information regarding this issue to the Commission that was largely ignored by Staff in 

the FSA.  Against that background, the Center provides the following rebuttal to the 

Applicant’s response to the FSA.  
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The Applicant disputes the FSA’s conclusion that any program to allow road 

paving ERCs would “have to include a regulation that is approved by EPA and 

incorporated into the State Implementation Plan (SIP).”  FSA at 4.1-33; Applicant’s 

Response at 4.  In particular, the Applicant contends that existing Antelope Valley 

AQMD rules provide for the issuance of PM10 ERCs based on road paving activities.  

Applicant’s Response at 4.  The Applicant’s reasoning is based on the erroneous 

assumption that the Antelope Valley AQMD can simply adopt the methodology of the 

recently-invalidated Mojave Desert AQMD road paving rule without additional 

environmental analysis or EPA approval. 

While the Center generally concurs with the FSA’s conclusion that any road 

paving ERC program would need to be approved by EPA and incorporated into the SIP, 

the Center disagrees with the FSA’s characterization of the status of previous road paving 

ERC programs.  The FSA repeatedly states that the Mojave Desert AQMD’s road paving 

rule (“Rule 1406”) “is being legally challenged in court.”  See, e.g., FSA at 4.1-34; 4.1-

35.  This characterization is inaccurate.  While the Center and others have challenged 

Rule 1406, this challenge resulted in the invalidation of Rule 1406.  California Unions 

for Reliable Energy v. Mojave Desert Air Quality Management Dist. (October 30, 2009) 

178 Cal.App.4th 1225, 1247.  As a result of this binding and final appellate decision, 

Rule 1406 has been rescinded, and no valid road paving rule is currently in effect. 

Faced with an invalid Rule 1406, the Applicant no longer asserts that it will 

obtain PM10 ERCs through an Antelope Valley AQMD rule modeled on Rule 1406.  

Instead, the Applicant suggests that existing Antelope Valley AQMD rules provide all the 

authority needed to obtain road paving ERCs, citing Antelope Valley AQMD Rule 

1305(8)(3) [sic].  The Applicant cites a July 6, 2009 letter from the Antelope Valley 

AQMD that appears to endorse this approach: 
 
Rule 1305(8)(3) explicitly addresses the use of area and indirect source 
actual emission reductions as offsets. No additional rulemaking is 
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necessary to allow the use of actual emission reductions from paving of an 
existing unpaved road as offsets. 

Applicant’s Response at 4, citing Exhibit 110, Applicant’s Response to Staff Status 

Report No. 8, Attachment C.  However, the Applicant omits the last part of the Antelope 

Valley AQMD’s statement: 
 
The District will use the unpaved road paving emission reduction credit 
methodology adopted by the Mojave Desert Air Quality Management 
District in conjunction with Rule 1309. 

Exhibit 110, Applicant’s Response to Staff Status Report No. 8, Attachment C (emphasis 

added).   

This omission is significant – the Applicant cites a statement from the Antelope 

Valley AQMD that was issued prior to the California Unions for Reliable Energy 

decision stating that the District intends to use the same methodology of the rule that was 

subsequently invalidated.  Perhaps this is still the District’s intent.  If the Antelope Valley 

AQMD does adopt the Mojave Desert AQMD’s road paving ERC methodology, 

however, the Antelope Valley AQMD must comply with the California Environmental 

Quality Act (“CEQA”) consistent with the California Unions for Reliable Energy 

decision in applying this interpretation of Rule 1305(B)(3).  If the District does not do so, 

CEQA compliance will fall to the CEC.  Accordingly, the Applicant’s suggested 

approach would place the Antelope Valley AQMD or the CEC, or both, in conflict with 

the requirements of CEQA. 

The Applicant also cites to an EPA letter that appears to endorse the claim that no 

further federal approval is required.  Applicant’s Response at 4, citing Exhibit 110, 

Applicant’s Response to Staff Status Report No. 8, Attachment F.  Again, however, the 

Applicant inexcusably omits the last part of EPA’s comment, which expressly states that 

“[t]his letter does not represent EPA concurrence on whether these credits meet federal 

offset requirements.”  Exhibit 110, Applicant’s Response to Staff Status Report No. 8, 

Attachment F at p. 3.  Indeed, EPA has not yet concurred that application of Antelope 
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Valley AQMD Rule 1305(B)(3) to generate ERCs through road paving would meet 

federal offset requirements, confirming the FSA’s conclusion that “[i]t is unclear whether 

or not ARB or EPA would approve this approach to generating PM10 ERCs under the 

existing rules, and whether or not this would occur before constructing the facility.”  FSA 

at 4.1-33. 

In addition, Antelope Valley AQMD Rule 1305(B)(3)(d) provides that area and 

indirect source ERCs may be used as offsets if, inter alia, the Applicant “demonstrates 

sufficient control over the Area or Indirect Sources to ensure the claimed reductions are 

real, enforceable, surplus, permanent and quantifiable.”  As the FSA states, it has not 

been demonstrated that the Applicant has sufficient control over these sources, 

“especially for those roads located outside of the City of Palmdale.”  FSA at 4.1-32.  

Nothing in the Applicant’s response alters this conclusion. 

Contrary to the Applicant’s assertions, if the Project is to rely on road paving 

ERCs, the Antelope Valley AQMD must develop a specific protocol through District 

rulemaking for such ERCs ensuring that the emissions reductions are “real, permanent, 

quantifiable, enforceable, and surplus.”  The rulemaking must further comply with CEQA 

by evaluating the full range of direct, indirect, and cumulative environmental effects of 

road paving.  Finally, the road paving ERC rule must further be approved by EPA and 

incorporated into the SIP.  To date, none of this has occurred, precluding reliance on road 

paving ERCs to offset the Project’s particulate emissions. 

Given the potential impacts and uncertainties with road paving ERCs that remain 

unaddressed, the Commission cannot rely on them to off-set impacts from the Project.  

Dated: January 19, 2011   Respectfully submitted, 
      

 
 
Lisa T. Belenky, Senior Attorney  
Center for Biological Diversity  

 



 

 
   BEFORE THE ENERGY RESOURCES CONSERVATION AND DEVELOPMENT          

COMMISSION OF THE STATE OF CALIFORNIA 
1516 NINTH STREET, SACRAMENTO, CA  95814 

1-800-822-6228 – WWW.ENERGY.CA.GOV 
 

 APPLICATION FOR CERTIFICATION Docket No. 08-AFC-9 
 For the PALMDALE HYBRID 
POWER  PROJECT  PROOF OF SERVICE 
___________________________________   (Revised 1/14/2011) 
  
 

APPLICANT 
Thomas M. Barnett 
Executive Vice President 
Inland Energy, Inc. 
3501 Jamboree Road 
South Tower, Suite 606 
Newport Beach, CA 92660 
tbarnett@inlandenergy.com 
 
Antonio D. Penna Jr. 
Vice President 
Inland Energy, Inc. 
18570 Kamana Road 
Apple Valley, CA 92307 
tonypenna@inlandenergy.com  
 
Laurie Lile 
Assistant City Manager 
City of Palmdale 
38300 North Sierra Highway, Suite A 
Palmdale, CA 93550 
llile@cityofpalmdale.org 
  
APPLICANT’S CONSULTANTS 
Sara J. Head, QEP 
Vice President  
AECOM Environment 
1220 Avenida Acaso 
Camarillo, CA  93012 
sara.head@aecom.com  
 
COUNSEL FOR APPLICANT 
Michael J. Carroll 
Marc Campopiano 
Latham & Watkins, LLP 
650 Town Center Drive, Ste. 2000 
Costa Mesa, CA 92626  
michael.carroll@lw.com 
marc.campopiano@lw.com 

INTERESTED AGENCIES 
Ronald E. Cleaves, Lt. Col, USAF 
Commander ASC Det 1 Air Force 
Plant 42 
2503 East Avenue P 
Palmdale, CA  93550 
Ronald.Cleaves@edwards.af.mil 
 
Erinn Wilson 
Staff Environmental Scientist 
Department of Fish & Game 
18627 Brookhurst Street, #559 
Fountain Valley, CA 92708 
E-mail Service Preferred 
ewilson@dfg.ca.gov  
 
Richard W. Booth, Sr. Geologist 
Lahontan Regional   
Water Quality Control Board 
2501 Lake Tahoe Blvd. 
South Lake Tahoe, CA  96150-2306 
rbooth@waterboards.ca.gov 
 
Rick Buckingham 
3310 El Camino Avenue, LL-90 
State Water Project  
Power & Risk Office 
Sacramento, CA  95821 
E-mail Service Preferred 
rbucking@water.ca.gov 
 
Manuel Alvarez 
Southern California Edison 
1201 K Street 
Sacramento, CA  95814 
Manuel.Alvarez@sce.com 
 
 
 

 
Robert C. Neal, P.E. 
Public Works Director 
City of Lancaster 
44933 Fern Avenue 
Lancaster, CA 93534-2461 
rneal@cityoflancasterca.org  
 
California ISO 
E-mail Service Preferred 
e-recipient@caiso.com 
 
Robert J. Tucker 
Southern California Edison 
1 Innovation Drive 
Pomona, CA  91768 
Robert.Tucker@sce.com 
 
Christian Anderson 
Air Quality Engineer 
Antelope Valley AQMD 
43301 Division St, Suite 206 
Lancaster, CA  93535 
E-mail Service Preferred 
canderson@avaqmd.ca.gov 
 
Keith Roderick 
Air Resources Engineer 
Energy Section/Stationary Sources 
California Air Resources Board 
P.O. Box 2815 
Sacramento, California 95812 
E-mail Service Preferred 
kroderic@arb.ca.gov 
 
 
 
 
 
 
 

*indicates change 1



  
INTERVENORS 
Lisa T. Belenky, Senior Attorney  
*John Buse, Senior Attorney 
Center for Biological Diversity  
351 California St., Suite 600 
San Francisco, CA  94104  
E-mail Service Preferred 
lbelenky@biologicaldiversity.org 
jbuse@biologicaldiversity.org 
 
Jane Williams 
Desert Citizens Against Pollution 
Post Office Box 845 
Rosamond, CA  93560 
dcapjane@aol.com 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
ENERGY COMMISSION  
JEFFREY D. BYRON 
Commissioner and Presiding Member 
jbyron@energy.state.ca.us  
 
ANTHONY EGGERT 
Commissioner and Associate Member 
aeggert@energy.state.ca.us 
 
Ken Celli 
Hearing Officer 
kcelli@energy.state.ca.us 
 
Kristy Chew 
Adviser to Commissioner Byron 
E-mail Service Preferred 
kchew@energy.state.ca.us 
 
Felicia Miller  
Project Manager 
fmiller@energy.state.ca.us 
 

Lisa DeCarlo 
Staff Counsel 
ldecarlo@energy.state.ca.us 
 

Jennifer Jennings 
Public Adviser 
E-mail Service Preferred 
publicadviser@energy.state.ca.us 
 

*indicates change 2



  
DECLARATION OF SERVICE 

 
I, Lisa Belenky, declare that on, January 19, 2011, I served and filed copies of the attached Opening Testimony and 
Rebuttal, dated  January 19, 2011.   The original document filed with the Docket Unit is accompanied by a copy of 
the most recent Proof of Service list, located on the web page for this project at: 
[http://www.energy.ca.gov/sitingcases/palmdale/index.html]. The document has been sent to both the other parties in 
this proceeding (as shown on the Proof of Service list) and to the Commission’s Docket Unit, in the following manner:   
 
(Check all that Apply) 
 

FOR SERVICE TO ALL OTHER PARTIES: 
 

    x      sent electronically to all email addresses on the Proof of Service list; 

          by personal delivery;  
     x     by delivering on this date, for mailing with the United States Postal Service with first-class postage thereon 

fully prepaid, to the name and address of the person served, for mailing that same day in the ordinary 
course of business; that the envelope was sealed and placed for collection and mailing on that date to those 
addresses NOT marked “email preferred.”   

 

AND 

FOR FILING WITH THE ENERGY COMMISSION: 

      x     sending an original paper copy and one electronic copy, mailed and emailed respectively, to the address 
below (preferred method); 

OR 

           depositing in the mail an original and 12 paper copies, as follows: 

 
 

CALIFORNIA ENERGY COMMISSION  
Attn:  Docket No. 08-AFC-9 
1516 Ninth Street, MS-4 
Sacramento, CA 95814-5512 

 docket@energy.state.ca.us 
 
 
I declare under penalty of perjury that the foregoing is true and correct, that I am employed in the county where this 
mailing occurred, and that I am over the age of 18 years and not a party to the proceeding. 
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