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I INTRODUCTION

The Warren-Alquist Act establishes a comprehensive fact finding |
pfccess that the California Enérgy Resources Conservation and
Development Commission follows to gather technical data, consult other
ageﬁéies, condﬁct'evidentiary hedrings, weigh evidence, and reaéh_a
déc'isi_on in hght -o'f the information bf;fbre-it and discretionary matters of
* public policy. Pub. Res. Code §§ 25000 of seq.

B When_it approved the 'C‘aliéo Solar Project, the Commissioil .iésﬁcd '
all réq‘uir‘ed reports, admitte'd all relevant evidence, and conducted all |
required hearings. The Commission held six hearings to admit evidence -
-throﬁgﬁ dir‘ect and Cr'osé examination and extgnsive writtén docUments_.l 1
. SC Ap?. 14—17 (Commissién Décision (“Decision’.’)).'. In its DeciSi_on,’ tﬁe |
| Co_lhmission'résolved factual iSSl-leS. and requifed implemenfafion. of over
150 conditions of project a‘pinr‘oval. 18C Ap}l).. 16-17,1 SC A-_pp.'l—'Z'r'SC ,
App. 734-.(Decisic_m).' MAcr)reo_ver, d_ﬁe to concerns réised by ag’gnciés and
: .interenorS, the Commi_séion reducgd the size of the Calico Solal_' Proj ectr
from 8,230 acres t0 4,613 acres, avoiding development of the rﬁos‘t
sensitive habitat for the desert tortoisé. 1 SC App. 257'(Decisi0n)§

Sierra Club participated extensively in the Commission’s

! Calico cites Sierra Club’s Appendix as [volume] SC App. [pages]
(abbreviated document title)]” and its own Appendix as *{volume] RP

(Footnote Continued on Next Page.)



proceedings. Yet, in its petition, Sierra Club details eerly testi.mony
. criticizing the Calico Solar.Project studies and mitigation, and wholly
“ignores competing evidence and_later-testimoﬁy. This type of briefing is |
: 1mpr0per and forfelts Sierra Club’s clalms See Foreman & Clark Corp 1
Fallon, 3 Cal.3d 875, 881 (1971 Defend the Bay V. szy ofIrvme 119
Cal.App.4th 1261, 1266 (2004).
| Iﬁ any event, ‘eve‘n the most cursory review of the record will reveal

~ that the Commission heard and reeeived -extensive testimeny on the impacts
to desert tortmse MOJaVG fnnge—toed hzards white-margined beardtongue
golden eagles and blghom sheep, as well as the measures to reduce those
impacts. Sierra Club’s arguments boil down to nothmg more the'n a
complain’f that, after hearing evidence-on all sides, and Weighiﬁg'that_
evidence, the Commissie)n reeche(i decisions_that Sierra Club does not like.
- Such comlﬁlaints do not p‘roi/ide groqnels for judiciel review, much less
issuance of a pet'iti_On for wrlt of mendate by this Court, Therefore, Real
Party Calico Solar, LLC, asks_ that the Court summarily deﬁy the pet'it_ionQ |
IL. BRIEE-RESPONSES TO ISSUES PRESENTED |

| Sierra Club poses twb questions in its statement of issues presented.

To the extent Sierra Club raises arguments, they are addressed in detail in

(Footnote Continued from Previous Page.)

| [pages] [abbreviated document title)].”



the fdllowing points and authorities. This section presents a brief summary.
1. Does the State of California’s goal fo quickly develop ufflity-
scale solar energy projects exempt the California Energy ComfniSsi'dn:frém
complying with California’s_'ﬁmdémental e‘nvironmentél laws?
Brief response: There is no legal dispute. The Commission has n'o’t.

clairned such an éxemption. .Sier'ra Club argues .fhis Court 3hou1d accept its
‘petition for.r'eview to provide judicial guidar;’cé regarding implementation. |
- of the 'Cd_rnmission’s procedures and their.conformity _witﬁ the requirexﬁents
of CEQA. SC Petition at 6. Yet Sicfra Cluli ﬁas not alleged a single |
-procedural defeét; Sien_‘a Club prcsents no facts or arguments relating to its
~ first stated issue.
2, | Did the California Energy Cor‘nmissio_n v_iolatel the Warren—
- AlquiSt Act and the California EnVi;onmen‘_[alQuality_ Act when it approved
~ the Application for Certification of the Calico Solér Power Projeéi;? |

" Brief Response: Again, there is.no legal disp‘ute. 'Tﬁe legal -
principles applicable to review of environmental ﬁ_ndings_have been well-
establisﬁed by this 'Cou.rt'.' Sée La:u;*el .Heights Imﬁrovement Ass'nv.
Regents of -‘éfniv. of Cal., 47 Cal.3d 376, 393, 407, 409 (1988); Western
States Petroleum Ass'n v. Superiof Court, 9 Cai.4th 559, 572 (1995). Thc
Coinmissio_n heérd testimony, weighed the evidence, and reached
determinatioﬁs baséd' on that evidence. Sierra Club simbly disagrees with

the following Commission decisions:



- Desert Tortoise. .The desert tortoise is the only species listed under
the federal or state Endangered Species Acts that lives or foragés on the |
Calico Solar Project site. Transect surveys performed by qualified
biologists under United States Fish & wildlife Service (USFWS) protocol
- revealed ten desert torthises within the 4,613-acre Calico Solar Project site.
Application 6f the USFWS statisticai fo_rmula burﬁﬁs that ﬁumber uprto 22
059 tortoises; depen'ding upon whether the median or high end of the.95%
confidence interval is u'séd.' 3 SC App. 125 1 (Supplemental Staff
Assessment A_ddendu’m (“SSA Addeﬁdum”)); 3 SC App. 1450-1451
(USFWS Biological Opihic‘m (“Biﬁlégical Opinion™)). This is comparg‘d to
a population of at least 182,000_ desert tortoises in the_ Westérn Mloja\-r-e
. Recovery Unit, where the Calico Solar Project is located. 3 'SC Apj). 1473

(Biological Opinion). The Cdmmission rfound, baéed upon thé USFWS |
| Biological'Oi)inion and other expert testimony, tﬁat_acqulisitioﬁ Qf 10,302
dc:es of deser’; tortéise habifat, and preservation and enha’ncemént of "[hé.t
 habitat for the benefit ‘0f ihe species, would e’ffectively mitigate the _Calico
Solar Projcét’s impacts to the desert tortoise. ll SC App. 281 (Decision).
~ The Commission alsé found that additional measures to protect tortoises
during'constructioh, tranélocaté individual tortoises, and fence the site to
rpre(':lude entry by new tortoises would further minimize impacts. 1 SC
App. 278-80 (Decision) Given that the USFWS reached the same

~ conclusions in its Biological Opinion (3 SC App. 1474-1475 (Biological -

4 .



Oplmon)) it is 1mp0331b1e for Sietra Club to demonstrate that substantial
ev1dence does not support the Commission’s decision.

Moiave fringe-toed lizard. Mojave fringe-toed lizards, a sensitive

but not endangered spec1es breed on 21 acres of the 4,613-acre Callco
Solar Project site, and forage on another 143 acres. 1 SC App. 339
(Decision). The Commission determined that a‘cQolsltlon, 1mp‘rovement
and long-fenn managemen't of 207..5 acres of suita‘ole offsite-habitat, would-
reduce impacts to a less than signiﬁeant level. 1 SC App. 274-275, 292
(Decision). Initially, staff also opined that the Calico Solar Project would
obstruct a movement corridor used by the lizard, 2 SC App. 845, 917

- {SSA). | However; the Commission later 'reqo_ired a 223 foot setback .fr.om
phe BNSF raiﬁoad tracks, whioh, according to tﬁe_Commission’s expert,
“would be' sufficient to alio_‘w gene flow .betw'een populatiops oﬁ the east and
vsest of the Project site. 5 SC App. 2694, _2724—2725 (Oct. 22 Traoscript).
Accordipgly, the Cofnmission found the impact to the movement corridor

* would be less than 51gn1ﬁcant 1 SC App. 283 (Decision). Sierra Club may
dlsagree but such a factual dispute is not grounds for _]udICIal review.

White-margined beardtongue. One CNPS List 1 species of plants

has been confirmed on the 4,613_-acre.Ca1ioo Project site.' 1 SC App. 241-
242 (Decision). The Cor‘nmisSion determined that a 250-foot no-build
g buffer around the plants and momtormg Would reduce impacts to a less than

,mgmﬁcant level. 18C App 292 316-320. Slerra Club fails to recogmze :



- expert testi'moﬁy supppﬁing the Commission’sr decision. 4 SC App. 1911
(Aug. 5 Transcript). .V |

Golden eagle. Golden eagies do not live on the Calico Solar Project .
site, but they fly over it. 1 SC App. 250 (Decision)-.- The Commission
determined that acquisition, preservation.and enhancement of offsite habitat
for the dééert to’rt_oise would ﬁlso offs'ef the loss of foragih'g haBitat for the .
go_lden eagfe. '17 SC App. 282 (Decision). To ﬁlrther minimize impacts 10 |
. individual 'eagies, the Comfnission required adaptive management stratégics
including acrial markers-or diverters. 1 SC-App. 268,.282.,_.368-369, 378-
379 (Decision). Sietra Cfub quibbles with the adaptive management

strategies, but presents no grounds for review.

Nelson’s bighorn éhe‘ep. Nelson’s Bighorn sheep are ﬁroteéte’d by
the Bﬁreaﬁ of Land Management. No bighorn sheep Iive_oh tﬁa_Célico_
~ Solar Project site, but bighom‘ sheep have been :oBsewed nearby. 2 SC
App. 868 (SSIA).V The Coinmiésién determined that monitoring for bighorn |
-sheep during construction, aﬁd céasihg activity if sheep aﬁproach :wit-hin
7500 feet Qf the site, would mitigate impac_tsito less than significant levels. 1
SC App. 268, 292 (Decisio'n).' ‘The Sierra Club now argues that this |
mitigation is harmful because the sheep prefer continuous noise .rath_cr, than
intermittent néise. However, during the evidentiary héaring in which this
_measure was add_resséd, Sierra Club’s attoniey ésked that the cdndition not |

“be deleted and reserved the right to comment on it later. 4 SC App. 1931



(Aﬁg. 5 Transcript). Sierra Club submilted no further comments.
1L STATEMENT OF THE CASE

A The Calico Solar Project

The Calico Solar Project is a solar power fa(;ility to be constructed
on appfoximately 4‘,613. acres of fedéral lands 1n S.an Bernardino C.oauntsz-..
~ The Project is proposed for development in two phases, wifh Ph@se 1
located onv aﬁprbximate_:ly 1,876 acres and Phase 2 on the remaining 2,737
acres. 18C App. 18 (Decision).

The Cali‘co Solar Project is expected to produce 663.5 megawatts of -
fenewable clectricity that does not depend on foreigh soutrces and would
advance the state-mandated _Reﬁeﬁable Energy Portfolio. The Pfoject will

| contribute to the décommissiéning of dirtier .c_oal-buming 'péwer p'lants as

well as aging coastal power plahts that use o'ce'an'_Wate.r for coolin_g and - |

cause _signiﬂCant harin to marine life. 1 SC App. 139 (Deciéion)_. It also

 will help to impleme_:nt California’s legislative impei‘ati?é _ estab_lished by

AB 32 — to substantially réducc greenhouse gas emiésions. 1 lSC App. 141- |

144 (Deci'sion).
B. The Commission’§ Proceedings

* The Calico Solar Project and its réla‘ted facilities are subject to the

exclusive permitting jurisdiction of the California Energy Commission.
Pub. Res. Code §§ 2_5 500 ef seq. In Deéefnber 2008, a predecessor—inj

-interest to Calico submitted an application with the Commission for site



certification. The original Project would have generated 850 MW on 8,230
acres. 1 SC App. 18, 234 (Decision). |
The Commission acted as the state lead agency for studying

enviro_nm_ental impacts of the ‘Calico Sola‘_r Project.- Under its cc_ftiﬁe;d
regulatory p.ro-gram, the Commission iarepares a set of chirOnmental
documents and conducts evi;lenti_afy hearings that the Secretary of
-'Re-sourcéls has determined are equivalent to .compliance lwith ';he' Califdrﬁia
_ Enviroﬁmental Quality Act’s r_g:quircmenté fq‘r ehvifonrﬁental review._ ‘See’
-Commission Regula’tionsé $8 1741 et seq.; Pub. Res. Code §21080.5.

~ The CommissiQn éommenced review by ﬁrét obtairiing | .
énvironmental data andsfudie’s subr‘ni_tte_d by Calico in the A'ppi.ica"tion for
Certiﬁcat_ion. 1 SC App. 14; 2 SC App. 716-717 (Decision). See
Commission .R_egul'at-i.ons § 1742(a) (iﬁformati(')n about environmental
~effects and mitigati-(')n meaéureé sﬁall be provided in the appliéation)._ Stéff
also collected other sources of information fhrough aseﬁes of WQrkshops.
See 1 SC App. 16 (Decisiqn). Ne‘xt‘_the Commission’s st_aff p’repar‘ed a'Staff
AsSes.smént, ‘which is a written feport to review th e information prmfided
b‘y. the applicant and other sources, and assess the.environmental‘impacts of

the Project, the completeness of proposed mitigation, and the need for, and

2 The Commission’s regulations are found at Title 20 of the California
- Code of Regulations. ' '



' 'feasibility of, additional mitigation.. See Commission Regulations § 1742.5.
01_1 March 30, 2010, the Commission dis—tﬁbuted the Staff Assessment for
the Calico Solaf Project, along witﬁ reports,oh séfeiy and reliability, and
compliance with local régulations._ 3 18C App. 16 (Deci_s-ioni |
Following publication of the Staff Assessm;:nt aﬁd_ based on
recommendations frdm -vari.ous agenqies, Calico reduced the size of the | '
Calico Sol-ar Project frém 8,230 acres 10 6,215 acres fo avoid the r‘nqst-
'sensitive environmehta_l resources. 2'_SC VApp. 739 (SSA). A Supplemental
Staff Assessment was prepared to address this size reduction, ,.an‘d ' |
distributed on Tuly 21, 201'0. 28C App. 736 et seq. (SSA); 1 CSP App. 39
et seq. (SSA Part II). - |
Early in the-permitting process, tﬁe C_omfnission- éppointe& a
cbmmittee consisﬁné of two Commission members to cdnduct its |
proceedings. On Juné 22, 2009, the Committge condubted a site visit fo
tour the Calicé Solar Project site and held a public informational meetin_g’. _
1 SC App. 15 (Decigion). The Commission and BLM held joint workshops |
to resolve technical iésues, identify aIternati'ves, and respoﬁd to data on |
September 16, 2009 and April 16, 2010 in Barstow; on December 22, 2009,

- August 24, 2010, and September 9, 2010 in Sacramento; and on August 12,

3 The Staff Assessment and the Bureau of Land Management’s draft
Environmental Impact Study were published jointly. 1 SC App. 16 -

(Footnote Continued on Next Page.)



- 2010 via the web. 1 SC App. 16 (Decision). The Committee conducted a
prehearing conference on July 30, 2010 and held formal evidentiary |
hearings on the Calico Solar Project and its envirOnmental effects and
mitigation on August 4,5,6,18 and 25, 2010. 1 SC App. 7176 (Decision).'

| As' evidence and testimony Were submli_tteld during the hearings,
Commission staff prepared a series of documents to respond to commernits -
and to track the information: Staff Rebuttal Testimony and Errata dated
July 29; Staff Errata to SSA dated August 4; SSA Part 2 dated August 9
and Staff’s Second Errata to SSA dated August 17. 1 SC App 16, 726-727.

: (De(;ls:on) 28C App 1060 (Second Errata to SSA); 3 SC App 1225 (SSA
Addendum) 3.8C App. 1572 (Aug. 4 Transcrlpt)

On September 3, 20-10, the Committee directed Calico and other
interested parties to explore a further size reduction. 1SC App.' 16‘ .
.(Decision). In response, Calico presented six altematives; Following a
s‘taff-conducted workshop and an additional evidentiary hearing, one of
these reduced-size altematives ~ Scenario 55 —emerged as the-preferfe'd
alternative of both Calico .and Commission staff. 1 SC App. 1_6_-(1-)ecision).
Scenario 5.5 shrank the .Calico Solar Project to 4;613 acres, just over half |

the originally proposed size. The smaller project is expected to produce

(Footnote Continued from Previous Page.)

(Decision).
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663.5 MW of electricity. 1 SC App. 18 (Decision).

The Committee pﬁ_blished a Presiding MemBer’s Proposcd Decision
-(PMPD)_ on September 25,2010 recoinmending approval of the twice-
reduced 4,613 acre Calico Solar Project. 1 SC App. 16 (Decision); see |
Commission Regulations § 1749, The PMPD included over 150
Conditions .of- Cértiﬁcation, which are de.signe_d to ens_ure that all the
éroject’s environmental impacts ére fnitigated to the extent feasible. The
Cammiﬁee held a conferenbe on the PMPD.On_OctoEer 22, 2010, which it
continued to October 26, 2010 to receive further comments frbtﬁ the publié
and intervenors in response to a staff workshop ﬁéld on Oc;tol):er 25th. Id.

“The full Commission held a hearing on Octbbef 28,2010 to consider—
the PMPD and the recofnmendzitions of the Connﬁittee an& the various |
commenting parties. 1sC App. 16—17 (Decisio_n); see Cominission
chu‘lations § 1754, Foliowing six lengthy hearings featuring exténsive
public comment and deliberation, the Commission ‘i'ssued its ‘ﬁrrlal Déciéion 7
certifying the Calico Solar Project. 1 SC A-p_p. 16 (Decisioﬁ); see
Commission Regulations § 1755. -

| IV. - ARGUMENT
A. Standard of Review |
Sierra Club ignores the standérd of review applicable to thi'sbetiti_on.
It asks this Court to step into the shoes of the Commission, re-weigh

evidence, and decide factual questions.. The law is to the contrary. -
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The Legislature expressly limited judicial review of the -

" Commission’s site certification decisions. Section 25531 of the Warren-
Alquist Act” decrees that review be available only in this Court, and that the
scope of review be limited:

" 'The review shall not be extended further than to 7
~ determine whether the commission has regularly pursued
its authority, including a determination of whether the
order or decision under review violates any right of the

~ petitioner under the United States Constitution or the
California Constitution. .

Pub. Res. Code § 2’553-1(155.

_ Sierra Club’s petition raises no constitutional question.
A@corciingly, judicial. reviéw' is lir'ni_tcd' to whetﬁer the Commission has
regularl'y pursued its authority. |

Deférénce-tq the Commi_s'sién"s fact findin.g is based upon ..
' _Leg’isiativ‘e _poli‘cy direction 'that, to thefullest extent permitted by the |
Cons‘titution; all decisions regarding power plant siﬁng be vested in the
C_on‘nhissibn as the a_gen-lcy with the expeftise and résources apﬁfbpriate to-
the task;i See Pub. Res. Code §§.25500 (vesting exclugive jurisdi(_:fion in the
Commissioh, whose.appro\}al_;‘shall be in lieﬁ of any permit, certificate, or
s.i-mirlellr docﬁment required by any state, local or regional agency, or federal

‘agency to the extent permitted by federal law™), 25201 (requiring specific

4 The Warren-Alquist Act is the CEC’s enabling statute. See Pub. Res.

- (Footnote Continued on Next Page.)
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technical (including environmental) éxpertisc of Commission mémbers;).
The Legislature 'récognized the imbgr‘tance power plants ha‘l/e in California,
and the Comﬁlission.’s expertise in evaluating complex technipal‘ factors

_ releVé_nt to site certiﬁcation. E.g., Pub. Rés. Code §§ 25001 (Legislative
ldeclarét’ion that elecﬁical enefgy is esseﬁtial, and tﬁat the State has'a
'r'esponsibi_lity to ensure a reliable supply-),'25005' (Legislative reCogniinn |
that _expanded state authori‘ty and technjcal capability are required to

'_ addrgss delays and interru[;'otions in the _orderly provision of electrical
energy, ﬁrbtection of envifonmental Valueé, aﬁd ébnsel_'vation of energy
fesoﬁrces); 25009 (reboghizipg in pait the need to “ensure the timely
construction of new elegtﬁéity generation capa_city”). -

The presence of CEQA claims ‘in this proceeding dbes not ﬁegate the
.judicia-l (ieference dué to Commission decisions. CEQA does not envision’
' ajﬁdicial _rewei‘ghiﬂ_g of evidence or .de' ;'10v'0 review of factual or scientific
questibns. Laurel Heights Impréveme’nr A_ss-’n V. __Regénts of Univ. of Cal.,
47 Cal.3d 376, 393, 407, 409 (1988); We_stem States Pétroleum Ass’nv.
Sﬁperior .C-'ourt,_ 9 Cal.4ith 559, 573-574 (1995). A reviewing court does not
perfonﬁ its own scientiﬁc critique qf the tec;hnical studies, or pé‘ss judgmen_t

on the validity or correcthess of the agency’s factual environmental

(Footnote. Continued from Previous Page.)

Code §§ 25000 ef seq. -
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findings, even if other experts might disagree with the underlying data,
analysis, or conclusions. Laurel Heights, 47 Cal.3d at 392-393, 409; see
also CEQA Guidelines § 15151.° ‘Instead, as this Court eicplained in .
'W_esrem.States Petroleum Association v. Superior Court, judicial deference
to the agency is required both to adhere to constitutional principles
invokin‘g the separation of powers doctrine, and to recognize the expertise
of the reviewing agency:

Agencies must weigh the evidence and determine which

way the scales tip, while courts conducting substantial

evidence review generally do not. If courts were to-

independently weigh conflicting evidence in order to

determine which side had a preponderance of the

evidence, this would indeed usurp the agency’s authority

and violate the doctrine of separation of powers.

9 Cal.4th at 576 (quoting party’s brief with approval; quotations and |
ellipsis omitted).

‘This judicial deference extends not only to :th'e evidence upon which
the agency relied, but also to-the agency’s inferences and conclusions.
“When two or more inferenbes can be reasonably deduced from the facts,
the réviewing court is without power to substitute its ,deductiohs for those

of the [agency].” Id. at 571 (quotations omitted).

Moreover, the agency’s decision is presumed correct, and it is the

5 The CEQA Guidelines are found at Title 14 of the California Code of -
Regulations. 3 '

14



challenger’s burden to demonst:ate -othefWise.

Even when the challenge présents é question regarding apprqpriate'
procedures, judicial review is not unbounded. The questieﬁ Iwhether an |
_ .agency conformed to procedures'reciuired by law entails a de novo

determination whether the agency has empldyed the correét pfocedures.
Vineyard Area Citizens for Responsible Growth, Inc. v. City of Rancho .
Cordova, 40 Cal.4th. 412, 435 (2007); However, the decisi(')'n.is_stil.l.
presumed cbrrect_, aﬁd it .is the i)etitioners’ bur'deﬁ to prove otherWise.
Sierra Club v. Cit)} of Orahge, 163 ‘Ca-l.AppAth 523, 530 (2008); Sé.e Evid; -
Code § 664 (presumption that official duties regularly_ performed). |
Moreover, petitioners must also establish that any error §vas ‘pr'rej'u:dicial, and
not just a technical defect. See-EbbettS Pass F&res?‘ Watchv. Cal. Dep’tof
Foresiry & Fire Prot,, 43 Cal dth 936, 944, 948-949 (2008) (noting that
agéncy imﬁ_lementing certified regulatory program techniqally failed to.
félldw cerfain procedﬁre,.but holding that even if ques'tion were treated aé
_ one of pfo-cedure, rather than a que'sﬁon of fact, decision Would be upheld:
since record as ﬁwhole demo'nsf_rated cdmpliance with éub‘stance of ’-she
requirement); see also Pub. Res. Code § 21005 (noting that an error may
_cqnstitute'a prejudicial Vab'use of discretion).
| Further, and of critical impoftance to review of Sierra Ciub’s ‘
petition, when an appellant challénges an administrative. decision as

unsupported by substantial evidence in lighf of the record as a whole, it is
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the appellant’s burden to demonstrate that the record does not contain
sufficient evidence to support the agency’s decision. Int’l Brotherhood of
Elec. Workers, Local 889 v. Aubry, 42 Cal.App.4th 861, 870 (1996). A -

7 Iﬁf;titioner cannot prevail when it fails to present all of the material evidence
in the record, and instead presents only the evidence supporting its position.
Foreman & Clark Corp. v. Fallon, 3 Cal.3d 875, 881 (1971). Unless this is
~ done, the error is forfeited. Id CEQA provides no exception to this rule:
As with all substantial evidence challehges, an appellant
challenging an EIR for insufficient evidence must lay out

the evidence favorable to the other side and show why it

is lackinig. Failure to do so is fatal. A reviewing court

will not independently review the record to make vp for
appellant’ E fallure to carry his burden. -

Defend the Bay 12 Ctty of Irvine, 119 Cal. App.4th 1261, 1266 (2004) o

'(cmng Markley V. Czty Counczl 131 Cal. App 3d 656 673 (1982))

B. The Commission Regularly Pursued its Auth'orlty_ in
Adopting Desert Tortoise Mitigation Measures

The Calico Solar Project’s poteht_ial impapt to desert tortoise was the
singlé most debated and anal'yz-e.d issue in the C_ommission’s licensing
proceedings. The issues related to this irripaé;t as well _as poteﬁti'al
_ -miﬁgaﬁon measures were the subject of -hun'dreds of pages of written
analysis and testimony and nearly countless hours of oral testimony. 1 SC

App. 15 (Decision). A dozen-biological experts from federal and state
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agf;ncies as well as experts hired by Calico and the various interv_endrs |
opined extensively on these issues® and each pafty had the opportunity to
Cross-cxamine these witnesses. Based on'this eyidence, the Commission
ultimately approved a p‘rpj ect that was feduced in _siZe by n'equy 50%.
After thoroﬁghly reviewing and wcighing all the evidengc, the
Clommissioﬁ determined tﬁat the Project would have a potentially
_signiﬁéant impact to desert tortoise and that this impaét could Be mitigated
1o a less than significant Ie'vél by ilﬁplgmenting extensive mitigatioh _

- meésnres that ére- estimated t.o cost lﬁore than $31 million. Sierra Club’s
bald ésseﬂion that the record does not coﬁtain ANY .eifide"nce to support |
these conclusions is belied by even a cursory revi'ev's} of the extensive
record. Further, it is'fafa} to Sierra Ciu-b’s claims. Foreman, 3 Cail.3d at

- 881.

% The following biological experts appeared at the evidentiary hearings:
Ashleigh Blackford (U.S. Fish and Wildlife Service), Chris Oxahal (BLM), Larry
LaPre (BLM), Dr. Christine Berry (federal employee at the request of the -
Commission), Becky Jones (CDFG), Tonya Moore (CDFG), Chris Huntley
(Commission), Scott- White (Commission), Dr, Patrick Mock (Applicant), Theresa
- Miller (Applicant), Scott Cashen (California Unions for Reliable Energy and
Sierra Club), and J eff Aardahl (Defenders of Wildlife). '

7 In the summer of 2010, the Project site was reduced from 8,230 acres to
60,215 acres in response to feedback from the Renewable Energy Action
Team agencies and the USFWS Desert Recovery Office. 2 SC App. 739,
762 (SSA). In September, at the Commission’s direction, the Project site
was again reduced, resulting in the approved PrOJect footprint of 4,613
acres.
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1. Substantlal evidence supports the desert tortonse
mitigation adopted by the Commission.

The Commission determined that the impacts to desert tortoise could
be mitigated t0- a less than significant level and that the impact of
authprized take éould iae fully mitigated by implementing é comprehensive
and clearly i‘dentiﬁeii mitigation package. 1 SC App. 280 (Decision). The
central pr0v1510n of this package is the requlrement that Calico Solar |
' acquire and provxde for the enhancement of rnore than 10,000 acies of
~ desert tortoise habitat that meets speciﬁc criteria. 1.8C App. 281, 354-355
(Deciéion). 'T‘Ile.C(immission further required that Calico Solar uridertake a
spr'ies of actions desigiied to minimize the lcvel of potential impacts to
individual desert fortoise, inclu'ding the installation of _eXcluéionary fencirig
io keep desert toi"toise out of the site an& a measure. to translocate desei‘t
tort01ses found on the site. 1 SC App 349-357 (De(:1510n) Substantial
: ev1dence in the record supports the Commlssmn ] factual determmatlon
‘that these measures will be effective in mitigating the Project’_s impacts and
fhai t_hey are feasiblei. 1 SC App. 280-281: (Decision). |

a.  The Calico Solar Project’s lmpact to
~ desert tortoise

- The desert tortoise is a species listed as threatened under the federal
and California Endangered Species Acts. 1 SC App. 242 (Decision). Its
range includes the Mojave Desert region of Nevada, southern California,

and the southwest corner of Utah, and the Sonoran Desert region of
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Ariéoﬁa and nrorthem' Me)rico'. 1 SC App. 256 (Decision). As required
under the federal Endengered Speciee Act, USFWS has designated critical ‘.
habitat for the desert tortoise.® 3 SC App 1436 (Biological Opinion). | The
- Calico Solar Project site is not designated critical habitat and-th'e nearest
critical hebitat is 'approxrmé.rely 0.5 mile south, within the Ord-Rodman
Desert Wildlife Managemerrt Area _(DWMA)- 1 SC App. 257 (DéCiSiOD).'g
“The Calico Soiar Project.site does, hev’v‘ever,: supp()'rt desert tertoiee

habitat. Desert tortoise surveys conducted according to str_i_'n_gent USFWS
protocels discovered 10 tortoises on the 4,613-acre Project site. 3 IS_C

App. 1450 (Biolegieal Op.iriion). 1t is recognized, however; that the true
number of tOrtoises on the site was likely to be s.omewhe{ higher. Tortoises
_ ‘rnove and not all desert tortmses - partlcularly srnall and furtive juveniles —
| are hkely to be found in a survey 3 8C App 1451 (Blologlcal Oplmon)
Accordmgly, USFWS uses a formula that generates 95 percent confidence
interval ranges for desert tortoises on a site. .3 SC App. 1251-1252 (SSA

- Addendum). Using the median values of these ranges for adult/subadult

8 Under the federal Endangered Species Act, the USFWS is required to ©
designate as critical habitat the areas “on which are found those physical or
biological features (I) essential to the conservation of the species and (II) -

~ which may require special management considerations or protectlon ” 16
- U.S.C. §§ 1532(5), 1533(b)(2).

- ? Sierra Club’s descrlptlon of the PrOJect site as being “particularly critical
desert tortorse habitat” (SC Petition at 10) i is mlsleadlng in this regard

19



and juvenile tortoises, the Commission’s experts estimated that 22 desert
. tortoises would 56 on the Project site. 13" |
| The Commission estimated the number of in_dividué_lldesert tortoises
that it éoncluded wefe likely to die as a result of implementation of the. |
Calicgﬁ Solar f’roject. ‘Taking its estimate of 22 desert tortoises on f_he
Prbjec_:t site, assuming that 13 of those could be found and. tranél@cated but
that Sb% of the 13 would not survive, and assuming that 5% of the "ot'h.t_s'r._ .
tortoises handled at translocation and control sites wéuld nof survive, the
Conimission- e-stimated that 29 tortoises would die és a resﬁlt of the Perect.
Id.

USFWS’s e‘xperts.arrived'at a similar éoncluéio‘n, estimating '
morté.lity of up to 30 juvenile desert rto_rtoises,r'bﬁt their'_reasoning was -
someﬁhat different from the .CommiSsio;i’s. USFWS'.anti(.:ipated that none
of the juvenile thtois_és on the Project site would be successfully
translocatéd because they would not likely be found duriﬁg cIearan'ée
_ s.urVEys, and if found, were unlikeiyrto sUrviye tra_nsloca_tiqﬁ. USF_WS

noted, however, that because “juvenile désert tortoises experience high

1% The USFWS uses a slightly different approach in estimating the number
of desert tortoise likely to be found on the site. USFWS generated the same
- 95 percent confidence interval as those used by the Commission, but the
USFWS selected the high end of the range rather than the median value.
This deliberately conservative approach resulted in an estimate of 59
adult/subadult and juvenile desert tortoise on the Calico Solar Project site.

(Footnote Continued on Next Page.)
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mo_rtality rates under natural circumstances, many of these individuals
would likely not survive to reproductive age in the absence of project-
related effects.” Id. With respect to the adult/subadult tortoises being
transiocated and the off-site tortoises being handled for disease teéting and
tracking; USF WS explained ifs confidence in the ability of professiqﬁal
" biologists to spccessfully condﬁct that opei'ati-on. 3 SC App. 17453—1461..7- '
.USFWS anti_cip-ated ho moﬁality to on-site or off-site aduit/sub‘a‘dult
tortoiseé and concluded that “_the.mor'tality (_)f trans_lorcated anid resident” |
| desert _tortoi.se's is not likely to differ mateﬂélly from _that of control
animals.” 3 SC App. 1462 (Biological Opiﬁion).
| USFWS also cbmpared the nurlnl-)‘ers of desert tortoises estimated to
be lost as a result of the project to its éstimates of désert tortoises in the '
.Wéstem Mojave Recbvery Unit wh_ere the project site is located — 1 82,3 99
to 256,847 tortoises. 3 S_C Aiop. 1473 (Biological Opinion). In an |
- impressive understatement, USFWS conc}uded that the project-related loss
of up to 30 tortoises would “cc_nﬁprise a relatively small portion of thé
-overall populétion in the Western Mojave Recovery Unit.” Id. |

b. Desert tortoise'com'pensdtory
mitigation

The centerpiece of m‘itigation for impacts to the desert tortoise is

(Footnote Continued from Prévious Page.) E

3 SC App. 1450-1451.
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habitat acquisition, improvement, .and llong—termr management.’’ 1 SC App.
281, 354-365. The rhitigation includes acquisition of off-site habitat at the
‘new, increased ratios announced by CDFG in August 2010. See 4 SC App. |
2205, 2209, 2214 (Aug. 18 Transcript). Thus, the Project is réqﬂire’d to
mitigate the 370 acres of high-quality habitat at.5: 1, the 2;164 acres of g"ood
ciuélity habitat at 3:1, and ﬂ.ie 2,140 acres of lower quality habitat at 1:1. 1
SC 277, 3-54—359 (Decision); 58C App. 2695 (S_ept. 20 Transcript). The
result 1s a total of 10,302 acrés of compensatoi'y desert tortoise ha‘_oitét :
'acquisition. I‘SC App. 354-359 (Decision). Calico must fund initial
irﬁprpvements. to the'acquired lands as well as long-term management of
’th‘e .lands. 1 SC App. 359-361. The estimated cost of the Comm_ission’s
compensatory mitigéﬁon measure for the tortoise e_xceedé $31 million. 1 .
SC App. 354-356.

The Comﬁ1ission concluded, as did its staff, ihat these “habitét

" In addition to habitat compensation measures (BIO-17), the
Commission’s desert tortoise mitigation requirements include a Worker
Environmental Awareness Program (BIO-6); a Biological Resources
Mitigation Implementation and Monitoring Plan (BIO-7); monitoring
during construction to avoid vehicle impacts and entrapment of desert
tortoise (BIO-8); desert tortoise clearance surveys and exclusion fences
(BIO-15); a Desert Tortoise Translocation Plan (BIO-16); a Raven
Monitoring, Management, and Control Plan (BIO-18); a potential in-licu
fee option pursuant to Fish and Game Code sections 2069 and 2099 (BIO-
30); and detailed measures to ensure that mitigation, including that for -

“desert tortoise, is professionally executed and reported (BIO-1 through -5,
BIO-9). 1 SC App. 293-310, 349-367, 391 (Decision).
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enhancement measures, in combiﬁatibn with habitat acquisition, would
feasibly and effectively mitigate the project’s impacts to deseﬁ tprtoises.”
18C App. 281 (Decision).. :
. c. The Biological Opinion
It is important 1o note up front that Sierra Club’s assertion that the

' Commission disregarded the-opinion of its sister agencies When it found.
that the Project’s impacts to desert tortoise ﬁvould be sufﬁéiently mitig‘ated-
is-based on a gross di_stofﬁon of the record. _Sier’ra Club ignores th_e fact that
other age'nciés ultimat_ely came to the same cdnclusio_n as the Commissibn
and that the Commission rélied'in'pa_rt on these views in making its
- findings. The concl‘uéiéns and rﬁ.n'dings ihcluded in the Biological Opiﬁion
issued by the USFWS on October 15, '2610 are a g'oo'd eXa@ple. Sierra
- Club cites fragments of the Biological Opinion in an attempt to argue that

USEWS, the agéncy with the greatest expertise and the‘leadefship rble in
- addressing desert tortoise recovery, agrees with Sieﬁ‘a Club’s oft-repeated

assertion that the Caﬁc.‘o project wﬂl be -“devastating” to thé desert tortoise. _
| SC Petition at 26. In fact, the Biological Opinion State$ the oppoéite._ The
Biological Opinion is, in and of ifsel_f, substantiél eﬁdence supporting the
Commis.sion’s _conclusi(_)ﬁ that the Project’s impacts to desert tortoise w.il'l, |
with .the mitigation required, be less than significant.

The Biological Opinion identifies measurés to m-inifnize adverse

effects to the desért tortoise. Like the Commission, USFWS requires

23



general protective measures, including exclusion fencing; management of
common rdvensj weed mahagement_; tortoise translocation aﬁd monitoring
in accordaﬁce with detailed rules and a Deséﬁ. Tortoise Translocation Plan;
and .h'abitat cdmpensatioﬁ at 5:1';. 3:1 and 1-:1 ratios. 3 SC App. 1420-1431
* (Biological Opinion).
USP;WS does not anticipate that the Project “will result i-n\ef_fects
that éppreciably reduce the current distribution, numbers, or reproduction
of the overall population Within the Western Mojave Recovery Unitor . -
range wide.” 3 SC App. 1474 (Biological Opinior'l)-. I_nstea'd, USFWS
' aﬁticipates that fhecémpensatidn programs “will result in an iﬁcreasé iﬁ the
amount of habitat that is managed for the congewation of thié species and
“will result in many advances in the implementaﬁon of recovery actions.”
- 1d. |
| ' USFWS conc_ludgs: “[I]tr is our b_iblogical opinién that the propoé.ed
action is not likely to jeopardiie the continued existence qf the desert
tortoise. 3 SC App. 1474-1475 (Biological opinion).
' The Biologicﬁl Opinion belies Sierra Club’s claims that USFWS

supports the club’s view of the Calico Solér Project’s effects on the desert
tortoise. More importantly, the Biological Opinion repfesents substantial

evidence supporting the Commission’s decision. /d.
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2. Substantial evidence supported the Commission’s
adoption of desert tortoise translocation mitigation,

Sierra Club.esserts th_at translocation “dees not constitute a viable
' take minirﬁization strafegy“ for desert'to-rtoise and.,‘ there_fore, should not
have'beeﬁ approved. SC Petiti-oﬁ at 28. ThlS eppeafs to be an ergufnent
 that the Commission should not hafe approved the Calico Solar Preject at
all, since Sieﬁa Club does not identify any altemative take minimization
 strategy, ari_d continues to consider the Project’e impacts — even at the
re-dliced.nulﬁber of 10, .rather than 104, surveyed tertoises —- ‘:‘de’vastating”'
and “catastrophic.” |

| Sierra Club’s argilment is not well taken. The Commission heard,

reviewed and w‘ei'gined extensive evidence — far more extensive than in a-
. typical CEQA process — regaiding desert tortoise tr_ahslocation,._resolved
i disﬁutesr a@ong expeﬁs, and'exPla'ined why, on belance; it bel_ie'Ved desert
t()rto_ise translocation was -werthwhile. ,Accordiegly, Sieﬁe. Club’s claims |
present no issue for Cc_nirt feView.' ; | |

Sierra Club begi_nsrb'y attacking a translocation plan of its own -
invention.. Sierr_a Club'asseﬁs thaf. every tortoiee foﬁnd on the Preject site
- will be dieease—tested, removee from its home range, and moved to a
reeeptor location “several miies away.” SC Petition at 28. The record
-shows, hoWeyer, that most of the 13 '(Commission estimate) to 29_ (USFWS

estimate) tortoises that are anticipated to be moved will trave! fewer than
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5’00 meters, into the area north of the Calico projecf boundary, and will not |
require disease testing because they will remain within their home ranges.

3 SC App. 1453—1454 (Bilological Opinion). Because most desert tortoiseé
are in the north, fUSFWS. énﬁCipates that Calico will move most desért |
tortoises less than 500 meters into the Linkage translbc-atibn érea'. d.

Sierra Club néxt argues thét the entire concept of translb;:_ation has ~
been 'discredited_bebause of high mortality at the -Fbrt Irwin tranlecation
project in which Dr. Kristin Berry participated. SC Petition at 28-29, 31-
_36. But és_ the Commission observed arpote‘ntial reéson for high'mdnélity
a£ Fort IMin was. the high density of desert tortoises already occupying the
translocation receptor sites.r 1 SC App. 280 (D'episic.)ln), The translocation
plan for the Calico Solar Pfojéct restricts receptor site density té a much
| Iowef level. 5 SC App. 2963 (Tfanslocation Plan).
Sierra Club sta’tes that Dr. Berry criticized the transl_ocatidn plan, buf -

that is irrele’vant. given the substantial e_viden_cé supportirig the plan.
Moreover, ;[1_18 plan Dr. Befry cri_ticized was the origiﬁal draﬂ_ of July 28,
12010, and w%is based on a 6,215 acre project with 57 identified tortoises. 4
| SC App. 2304, 2340 (Aug. 25 'Transcript). Dr. Berry did- not comment on
thé “Final Plan Corrected Version” of October 14, 2010, which was revised
to reﬂ_ecf the 4,613—acre Project with 10 identiﬁéd tortdises and to provide '
additional informatiqn, parﬂy in response to comments received on-the July

28,2010 draft. 5 SC App. 2946-2988 (Translocation Plan).
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In én effort to convert its 6pposition to thé_Caﬁco .Solar Projéct and
its disagreement with the Commission’s facfual detérmihations. into a
CEQA claim, Sierra Ciub next argues that CEQA fequir_ed the Commission
to apprbire the final Desert Tortoise Translocation Plan befbr‘e approiring
the Project and that Condition BIO-16, Desert Tortoise Translocation "Plan-,
Was inade'quéte. -Prior approval of lthc Desert To’r@oise Translocation Plan
~'was not necessary to the validity of the Commission’s desertr_tozfl':oise
mitigation package. A initigation plan need not Be'fully detailed béfor’e it is,
approved. “Deferral of the specifics of mitig'ati(jn is permissible whei'e the
[lead agéncy] commits itself to 'mitigatipn and lists the aite‘rﬁat_iVes tb be
consideréd, analyzed and possibly incorporated in the mitigation bla‘n .
On the other hand, an agency goes 100 far when it simply requires a'project ; '
applicant to obtain a biological report and then comply with any ) |
recommeridation that may be made ini thé' report.” Defend the Bay v. City of B
| ~ Irvine, 119'Cal.App.4th 1261, 1275 (2004) (citir_ig Sacm.mento. old C:‘ty
Ass’nv. __.City Council,.229 Cal.App.3d 1011, 1028-1030 (1991) énd Gentry |
v. City Qf Murrieta, 36 Cal. App.4th 1359, 1396.—1597 (1995)); o

First, this is not a case in wﬁich a lead agency failed to analyze an
en\}ironmental impact, then- papered. over the defect. with a “mitigation”
plan c'onsistihg of future p_re:p_ara_tion of a‘ repért and implementation of the
feport’s recommendations. Here, the Commissioﬁ_ intensively analyzed the

Calico Solar Project’s impacts on desert tortoise and Sierra Club makes no
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claim to the contrary. But Sierra Club’s petition relies on cases that hinged _'
on lead agencies’ failures of analysis. Fof example; in Communities fqr a
Better Environment v. City of Richmond, 184 Cal.App;4th 70 (2010), acity
did not écknowiedge significant grechhouse gas impacté until gffer it -had
issued a final EIR, then set a no-net-increase standard for_mitigation and
gave the_applicant a year to devise a plan to achieve that target, list_in_g “a
ﬁandfﬁl” of méasui'es'to be “considered.” Jd. at 91-92. This was the entire
mitigation plan, and the court held that it was unduly deferred. In San
_ Joaquin Raptor Rescue Cénter v. County of Merced, 149 Cal.App.4fh 64_5,
668-672 (2007), the lc;ad agency did not reqﬁire protocol-level sﬁrveys for
~ vernal pool speéies_ 6r burrowing owls prior to project-ellpl‘)rox./al; its
mitigation measures requirled. the apiqlicant to conduct Vt.hose surveys and, if
the speéies were found, then to develop _mitigationr fneasureé.' The court
held that this was impérmissible. |
Second, the tranSlocatiop plan was only one element of the deseit -

tortoise rhi_ti’gaﬁon, and the Commission determiﬂed that translocation was
. . ndt essential to the determination that the Calico Solar Project’s impacts

would be mitigated: “Staff believes that habitat eghancement measures, in

combinétion with habitat ﬁcquisition, would feasibly and effectiVely
mitigate the projéct’_s impacts to deseﬁ tortoises. . .. We agree.” 1 SC

App. 281 (Decision) (internal cites omitted). S.iel_'ra C‘lub insists that the

translocation plan would not “fully mif._igatc_” the Project’s impacts to desert
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- tortoise; the answer {o that'a:tgument is that the translocation plan was not

intended to carry that burden.'? r'-l"fanslocation ié, as Sierra Club asserts, a

' “salvége” operation, but it is one both the Commission and USFWS have
weighed and concluded is worthwhile. |

Third, Condition BIO-16 is far more detailed'thaﬁ other mi'tigati'on:_' ,

ineas‘hres the courts have upheld in the face of undue-deferral claims.

- Condition BIO-16 requires the finalization of a Desert Tortoise
Translocation Plan:

in conformance with standards and guidelines
described in Translocation of Desert Tortoises
(Mojave Population) From Project Sites: Plan
Development Guidance (USFWS 2010), any
more curtent guidance or recommendations as-
available from CDFG or UWFWS, and
meet[ing] the approval of USFWS, CDFG,
BLM’s Wildlife Biologist and the CPM [CEC’s
Compliance Project Manager]. The goal of the
Plan shall be to safely exclude desert tortoise

- from within the fenced project area and
translocate them to suitable habitat capable of

12 To the extent Sierra Club’s argument reflects the view that take of any
desert tortoise represents a significant impact in and of itself, that view is
incorrect under CEQA. Section 15065(a)(1) of the CEQA Guidelines
provides that a project has a significant impact if it has the potential to
“substantially. reduce the habitat of a fish or wildlife species; cause a fish or
wildlife population to drop below self-sustaining levels; threaten to
eliminate a plant or animal community; [or] substantially reduce the

* number or restrict the range of an endangered, rare or threatened

species . .. .” CEQA Guidelines § 15065(a)(1) (emphasis added). In mid-
2004, the word “substantially” was added before “reduce the number” in
this Guideline; expressly to clarify that loss of a single individual of a
species did not per se constitute a significant environmental impact.
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supporting them, while minimizing stress and
potential for disease transmission. Tortoises to
be moved farther than 500 meters shall be tested
for disease prior to translocation. . . . The Plan

-shall include but not be limited to, a list of the

- authorized handlers, protocols for disease
‘testing and assessing tortoise health, proposed
translocation locations and procedures, schedule
of translocations, a habitat assessment of
translocation lands, monitoring and reporting,
and contingency planning (e.g., handling an
injured or diseased desert tortoise. ) 1 SC App.
353-354. (Decision).

Centrary to Sierra Club’s assertion' fh'is cendit'ion sets ferth clea‘f
performance standards.that the plan must meet and provides guidance as to
how the goal of the plan wﬂl be met. The condition requlres conformance
with published USFWS Desert Tortoise Recovery Office guldelm_es. As
‘Sierra Club itself insists, tortoise mitigation is e\}o'lving. Accordingly, the
cOndition'requife's'the plan to keep up with the most current guidance and
recofnmendatiOns from the expert agencies, and to be approved by them.
See National Parks‘ & Conseﬂation Ass’n v. County of Riverside, 71 |
: Cal.App.4th 1341, 13;66 .(19'99),. It sﬁeeiﬁes elements that ﬁot only may,
but shall, 'be included in the i)lan. Further, by the time the Cominission
-app'roved the Calico project, the details of the translocation plan had
.progressed to the point that USFWS re}ied'on- the plan in its Biological
Opinion. 3 SC App. 141_6, 1427 (Biological Opinion).

 Sierra Club asserts that the Commission somehow violated CEQA

by releasing its first draft of the Translocation Plan just prior to “the
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commencement of the evidentiary h_e_arings” (SC Petiti(;n at 29), but aé
Defend the Bay de.monstrates, there was no requirement t-hatrthe pfan be
circulated af all, and under CEQA _ unlike the Warren-Alquist Act under -
- which the Commission operates — there is no requircment atall for |
-evidentiary heariqgs. Sierra Ciuﬁ ;:ites. Mounfain Lio.n Coal..v. Fish &"- '
. Game Comm’n, 214 Cal.App.'Bd 1043 .(1989), for the proposition that_.
CEQA sets an early deadiine for an agency to air “critical issues,” but‘ that
case turned -on the agér_iéy’s failure to iséﬁe a draft environmental impact
docurment that COnipiied_ with an existing court ordet. Here, of coiurse, aé
Siérra Clﬁb ifself aSseﬁs, the Commission heard evidel_'lcc on',the perceived
merit and demerits of desert to_rtoiée translocation over aperiod of months. -
Next S.ierr‘a Club'-érgues that the Cqmmiss_ioh did not 'acknowledgé |
thé potential negati{/e effects of tranélocatioﬁ 6n toftéises_l in th§ |
translocation and peritrol_ areas. SC Petition at 36-39. This is simpiy
" inaccurate as the record is replete with evidence that the COmmission, its
experts, the USFWS and éther cﬁperts all'recognized that translocation
_l itself can cause harm to'indiyidual desert toﬁoises. Transllocated desert
tortoises fnay not s'urvive;r“résident” tértoises already l-iving at thé
translocation destination may be adversely affected by competition or
disease.fr'orn'the franslocated toﬁoises; evcn. tortoises monitored at control
locations maf,f suffer simply from being hahdled and tagged. 1 SC App. - |

278—280 (Decision); 3 SC App. '1453-1463 (Biological); 2 SC App. 848-

31



-850 (SSA). After evaluating this _eﬁdence, the Commmission detefﬁlined,
consistent with its_ experts’ aﬁd the USFWS’ opinions, that translocation
was worthwhile and would minimize harm to ihdividual desert tortoises. 1
SC App. 27.'8-.280 (Decision); 3 SC App. 1474-1475 (Biological Opinion).
Sierra C_lﬁb may disagree with thé Cbrﬁmi'ssion’s factualdefermination, but
this disagreement does not consﬁtute a basis for judicial review or reversal.
of thf.:l Commission’s decision. | |

3. Substantial evidence supported the Commission’s

approval of Condition BIO-17, Desert Tortoise
- Compensatory Mitigation.

Cdndit-ion BIO-17 requires the Calico to provide compensatory
mitigation acreagé of 10,302 acres of desert tortoise habitat lands, as well
as ﬁmding for initial improvement and long-term maintenarce,
enhancement and management of the acqulred lands.”® 1SC App 355 356
(Dec131on) Sierra Club argues that Condltlon BIO-17, Desert Tortmse
Compensatory Mitigation, is invalid on the grounds that CEQA requlred
the Commission to identify habitat lands available for acquisition aﬁd there
was no evidence such lands were in fact available. Sierra Club is wrong on -

- both counts.

13 As with other mitigation measures, the Sierra Club Petition

mischaracterizes BIO-17. Sierra Club asserts that 15,000 acres are required -

and that they must be contiguous (SC Petition at 40) both assertions are
1ncorrect Id :
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Sierra CluB argues that it is not feasible to acquire this acreage in the
Western Mojave Recovery Unit. Th.e Decision dré{vs the contrary |
conclusion, citing the testimony of BLM expert Amy Fesnock, who agreed
that at $1,000 per acre, there was “mitigation land to be .bQUg_ht 1n the desert
in the kind of quantity” the CEC was requiring. 1 SC App. 28.1 (Decision); |
3 SC App. 1800 (Aug. 5 Transcripf). .Sierra Club simply ignofes this
tesﬁmqny and- quotes the -nexf sentence of the transcript -~ and then asserts
that Ms. Fesnock testified only aboﬁt lénd cost, not land availability. The |
quoted testimony _indica‘tes that the price of mitigati()n.land coﬁld rise; it -
dées not suggest that su’bh land would be unavailable. 7d. (Aﬁg. 5
.Traﬁscript). o -

Sierra Club also daims that San Bemérdiné Coﬁnty “raised concerns '
regarding the availability of compensatory mitigation lands With_il’l- its |
| jurisdictio'nr.” .SC Petition at 41. This is the opposite of wHat the County -
| said. The County r_ai'se-d no concerﬁs about the “avai.lability”' of -
compens'at_ory r_nitigaﬁ'on landsl- within its jurisdiction for thé Calico Solar :
Proj'ect.r In fact, the County was coﬁcemed that under CDFG’s newly
increased mitigation demands for desert tortoise habitat, “vast tracts” of -
County land would be acquired for habitat.. 6 SC App. 3278 _(.County
Response (“County Response”) (section headed “Acquisitipn of Vast Tracts
- of Mitigation Land Should Be Minimized”). As Sierra Club’s own petition

admits, the Cdunt'y stated that there were “140,000 acres of potential desert
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tortoise habitat held in private unincorpora_ted lands undel.f County
jurisdiction.” SC Petition at 41; 6 SC App. 3280 (County Response). This . |
alone repre'sent.s additional evidgﬁce that sufficient mitigation laﬂd is |
available for the Calico Solar Project.

Finally, Commission staff ﬁlso qoncluded that aﬂequate mitigation -
land was available, In the Supplémental Staff Assesément, staff states that
there 1s sufﬁcient-land available for Pr_bject owner to purchase as
compensatory mitigation. .GiVen. the Calico- Solar Project’s “location in the
central Mojave béSert, and the wide_spfe_:ad distribution of suitable habitat
for Mojave fringe-toed lizard and desert tortoises in the région,;’, staff
concluded that suitable private lands do exist and could be available for
purchase. 2 SC App. 940 (§SA).

: Sierra Clﬁb furthér argues that CEQA requires a lead agency to
identify speéiﬁc compenéatory_ mitigation sités before approving a proje.ct
that requires such mitigation land. | The law is isquarerly to the contr;clry.

Cal. Native Plant_So'c 'y v. City of Rancho Cordova, 172 CaI.Aﬁp.4th 603,7 '
622 t2009); Endangererd H&biia_ts League, Inc. . County of Orange, i31 .
Cal.App.4th 777, 794-795 (2005). In CNPS, the couft held that the lead
agency’s habitat mitigation met all CEQA _requirements although no
,speciﬁb mitigation site was identified. CNPS 1s directly on point and
contradicts Sicrra Club’s claim. See also Endangered Habitat;g League,

1131 Cal. App.4th at 794.
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Based on the -e\.rid_ence -iaresented, the C@mmission determined that it
§vas feasible for Calico to acquire the necessary mitigatioh lands to offset
impacts to the'désert_tortoise. .Sierra Club may disagrcé that there is
adequrat'e land aVailab.le in the Proj é_ct area, but this factual dispute does not- |
constitute a reason for judicial reVieW of reversal of the Commission’sl
‘decision.

4. Silbstﬁntial evidence sup‘ﬁorted_ theCo.mmis‘si‘o'n’_s-
approval of enhancement measures for.
compensatory mitigation lands.

The Commiésion requiréd, as paﬁ of Condition BIO-17, that Calico
provide both initial improvement and long-term. managémeﬁt 6f desert
tortgise hab_itat acqﬁired as mitigation. 1 SC App 359-360. The
'Commissi'of; found the effectiveness of this mitigation meésur'e comes
- about by iﬁprﬁving_the carrying capacity of the acqﬁired ﬁroperty so that

‘more desert tortoises will survive ahd reproducg: on these lands, thus
| 6ffsetting-over time the decrease in numbers .of tortoises resulting from the
. hﬁbitat -los_s and other Project i_mpaclts. Id

Sierra Club argues that these habitat enhancement measures are not
adequate,_ citing two sentenées of the USFWS Biological_ Opinion stating
that the Sérvic¢ cannot conclude that enhancement measures “would

completely offset the adverse effects of the solar facility.” SC Petition at
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43, 38C App. 1473 (Bio'logiCé._l Opinion). There is no requirement that the

Project_’simpacts be “completely o_ffset_”” and USEWS expressly

concluded: “Compensation re.quirements through the Bﬁrcau and CDFG

 will result in an increasc in the amount of existing habitat that is managed
fof the conservation of the desert tdrtoise and will likely lead to r_estoratioﬁ
éf lost or degraded habitat wifhih these areas.;’ 3 SC App. 1475 (Biological
Opinion). - |

| .Sierra Club criticizes the Commission’s statement that enhancement _
mea'su}es “will Var'y depending on the conditic‘m and lqcation of land.
acquired.” SC Petition at 44. This statement is, however, inescapably true,
and Sierra Club’s critique is simply a reiteration of itsrmeritless chailenge

 to the Commissions authority under CEQA to selc_eét compensatory
'r_nitigation la'nds‘ in fhe futuré, The enhancement measures appropriate. for
ény pafticular parcel of compens_ation land are highly site-specific. CEQA
required the Commission to establish_'.an appro'ach'for compensatofy |

' mitigation, which the Comrﬁissidn did; nothing in CEQA required the

Commission to speculate regarding the selection of specific enhancement

1 As is discussed in Section IV.C below, the Commission determined that
the mitigation measures included as conditions of certification would fully
‘mitigate the potential take of desert tortoise associated with the Project and
that the Project would be in compliance with the requirements of the
California Endangered Species Act. There is no support for the proposition
that fully mitigating the impact of authorized take is equivalent with fully

(Footnote Continued on Next Page.)
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measures to be implemented on to-be-identified compensation lands.

5. Substantial evidence supported the Cbmmission’s
approval of condition of certification BIO-30.

Finally, Sierra CluB challenges Condition of Certification BIO—36,
whic.;h. allows the Pfojecf 'oWner to saﬁsfy certain compensatory mitigatiori
obligations through payment of an'in.-lieﬁ fee to the Department of Fish and
Game, if fhe Commission finds at that time that .the in-lien fee would fﬁeet
CEQA and CEQA requireménts. SC Peﬁtion at 45; 18C Apb. 391‘7 -

(Decision). Sieﬁa Club’s argument is based on the faulty prémisé, refuted -
above, Vthat no evidence subports t_hé Comrﬂ.issiori’_s conclusion that 1and |
acquisition is infeasible. Moreover, CEQA permits a “menu” apprcﬁch.
See Sacramento Old City Ass'n v. Ci'ty Council, 229 Cal.App.jd 101 i,
1029-1030 (1991); Defend the Ba, 119 Cal App.4th at 1276; see also San
Joéquin R’aptor Reseue Center v. County of Merced, 149 Cél'._AppAth 645_,
671-672 (2007). | |

'C.  The Commission made the findings required
by CESA based upon substantial evidence.

Sierra Club contests the Commission’s factual finding that impacts
to species listed under the California Endangered Species Act will be fully

- mitigated. Apart from an unsupported assertion that the plain meahing of

(Footnote Continued from Prévious Page.)

| offsetting the impacts of the Project.
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" the “fully mitigate” stendard included in F ish and Game Code section 2081
automaticallj('requires a “higher standard of mitigation,” the Sierrs, Club-
does not explain why the Commission’s determinetion was unlawful.
| The gist of Sierra Club’s argument appears to be that the fully

mitigate standard cannot be met because some individual desert tortoises
will be harmed by the Calicor Solar Project. This argument i_s'baseless. Itis
important to note fhat “fully mitigate™ cannot mean full avoidance of take
of a species because this provision of the Fish.and(_}eme Code is
' speciﬁcal-ly addressing whed,and ﬁew take of a listed species can be |
authorlzed Second, it should be noted that it is only the author1zed “take”

which must be fully mitigated, not all impacts to the listed species. Fish &
Game Code §_20‘81(b)(2).- As this Couﬁ has receﬁtl_y explained, the CES-A ,
-stetute addresses What_ “fully mitigate” means. | éﬁvtl. Protl -I.ﬁfo. Ctr. v.
_ _.Cal. Dep’t of Forestry & F ire Prot., 44 Cal_.4th'459, 511 (2008). Fishand
Game Code s’ectibn 2081(]9)(2)_ states: “The imf)acts of the authOriied falee
_sﬁall be minimiz;ed and fully mitigated. The measures required to meet fhis
obligationl shall be roughly propoﬁional in extent to the impact of the

authorized taking on the species.” Therefore, contrary to Sierra Club’s |

12 Under CESA certain species, designated as fully protected species, are
given heightened protection and the take of such species is categorically

- precluded. See Fish & Game Code § 5050. The desert tortoise is not one -
of these species.
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suggestion, CESA does not reqﬁ.ire,an unidentified ;‘higher standard” of'
‘mitigation, but rather rpughly proportiona} mitigation for the tail_<c ofa
desert tortoise. See Fish & Game Code § 2081(b)(2); Envtl. Prot. Alnfo.
- Crr., .44 Cal.4th at_.S 11. Evaluating whe_ther there is “rough i)roportionality”
.in m_ifigatipn re_quires an agency to cxercise its judgment and make a factual
d_etermination based on substantial evidence. “See Envtl. -Couﬁcil of
" Sacramento v. City of Sacramento, 142 Cal. App.4th 1018, 1029 (2006). As
the court of appeal p_oihted out in Environmental Council of Sacramento,
whefe Initigation occurs “ina variéty cr)'f ways,” it is imprb’pe'r to “parse but
one component from [an] integrated [_CESA] mitigation program, ignoring
~ the broader context, the broader findings, and the broader evidence rélied
on by the agencies.” Id. at 1039,
Thé Commissién made a factual determination régarding the

| combined mitigation based on substantial evidence, and thus complied w:ith
, CESA. 1 SC App. 280-ZSi (Decision). S.ien'ra Club’s disagreéme_nt with
these factual ﬁndings does not‘ presenf an isSﬁe’ for judicial review.

D.  The Commission Regularly Pursued its Authority in
Analyzing Cumulative Impacts,

1.  The Commission analyzed cumulative impacts of
the Calico Solar Project combined with other past,
present and future projects.-

The Commission addressed the cumulative impacts of the Calico

Solar Project combined with other past, preseht and future pr‘ojeéts,
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including Iarge-scale eolar projects in the Mojave Desert. See 1 _SC App.
114, 116, 127, 141, 153-156, 175-176, 1778,‘185—194, 2709‘-210, 226-228,
| 281-284, 293, 421-428, 434, 471, 530-532, 534, 557-559, 577-581, 597-
599; 2 SC App. 613, 615, 620-621, 624, 652-654, 656 (Decision). The
- Commission then made the factual determination.that the Calico Solar
Project would make e'cu_mulati\'rely considerable contr-ibﬁtion to eigniﬁcant .
cumelative impacts to'.cultural, recreation aﬂd Wildemess, and visual
- tesources. 2 SC App. 660-665 (Decision).

2. The Commission dld not need to wait untll future
- studies were completed

Sierra Club claims that the COII_'lIIllSSl_OIl s analysis of cumuletive
impect's was inadequate because the Comm-iSS'ion aiazﬁroved the Calico Solar
.Project before ";regional, _coordineted_ efforts” fo study cumulative effec-ts on
' 'desjert tortoise habitat and conﬁectivity were completed. SC Petition a‘l[ 46-
48. The Commission was aware of such studies, but deeided to analyze and
approee the Calico- Solar Project witheut waiting untii all studies were
| coﬁlpleted. See, e.g., 2 SC App. 787-788 (SSA); 3 SC App. 1587, 1609-
- 1610 (Aug. 4 Transcript). The Suppleﬁlental Staff Asseéement even notes
- that the planning agreement guidiﬁg prepafation of one of these studies, thle
N Desert Renewable Energy 'Conservation Plan, explicitly provides that |
- agencies “will work to ensﬁre that permitting for interim projects ...hotbe

unduly delayed during preparation of the DRECP.” 2 SC App. 788 (SSA).
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By makiﬁg a prompt decision on the Calico Solar I;rojcct application,
thé_fefore, the Commiésioh acted in accordance with the intent of the
DRECP. |
CEQA empowers lead agencies to decide to approve a project, rathér |
than wait until further studies are compléted; “Adoption of an EIR need not
be interminably delayed to include results of works in progfess which
might shed some additional light on the subject.” Towards Responsibility
i?jz'Pl.an.ning v. City Council, 200 Cél.App.?:d 671, 681 (1938) (rejecting _ ., ,
| argument Vthat a 'pubiic 'agency should have waited tb ado'pf aﬁ EIR until d
ﬁve-yeaf water quality.smd.y, then in its third year, was complete); .see also
San Francisco Ecology Ctr. v. City & C'ou‘niy of San F;;ancisc'o, 48 -
.7 Cal.App.3d 584, 59;l n.8 (1975) (“Prepération of an EIR need Vnot be |
interminably delayéd t6 inclﬁde all potentié] coﬁlments or reéulfs of works
in progress which might shed some addﬁibnél light on the subject of the
| impact st@tement. . The courts should ook for _adeqﬁacy and
co‘rnpletenésé 1n an impact st_atemént, not perfecti_f)n.” (internal quotation
marks omitted)). |
| The Calico Solar Project’s environmental documents provided

| information on cﬁmulativ_e.impacts “to the extent it was available at the
time,” and “CEQA requires nothiﬁg more.” Towards Responsibility in ;
- Planning, 200 Cal.App.3d at 681. Sierra Club asks for detailed

cbnsideration of several unrelated projects and their impacts on the tortoise,
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- but fails to ackhowledge that “the sufficiency of an EIR is to be reviewed in
the light of what is reasonably feasible.” CEQA Guidelines § 15151. An .
exhaustive analysié of unrélated proj éc_ts is neither feasible nor mandated
by CEQA.
| 3. CEQA imposes no requiremeﬁt to treat all large- |
scale projects in the Mojave Desert as one “project”
or to complete the equivalent of a program EIR for
such projects. '
Sierra Club' is mis‘tﬁken to fhe extent it implies, Without so stating,
. that the Commiss'ion was required Ieith.er to consider unrelated projects. in
| tile region as Ohé “project” for CEQA purposes or to -completf_: the
_ equivalent of a p_rogrdm EIR bef(_)r.e approving the Ce;licé Soiar Projecf.
| _Oﬁly under limited circuﬁstanC'es rﬁ_ust separate activities be coﬁsjdered as
one ‘_‘proj.éct”'and reviewed together under CEQA. See‘SierraVClub v. West
‘Side Irrigation Dist. ,'_‘128 Cal.App.4th 6‘9-0, 698 (2005) (identifying these
situations). A s-ingle, c_an‘vimnmental review is not réquired for “two separate
projects indepcndent of each other.” 7d .at 699 (“[W]here the second
-activity is independent 6f, énd not a contemplated future part of, the first
activity, the two activities may Be reviewed separately, even -though they
may be similar in natﬁre.”)_. This is well-settled law.. In Christward |
Ministry v. County of San Diego, 13 CaLApp.4th_31 (1993), for instance,
the court considered whether an EIR for a proposed expansion of a public

* landfill should have included in its project description other proposed solid
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- waste landfills and projects in the region. The court rejected this
coﬁtenti;)n, concluc'lir.lg' t_hat- the cﬁher projects were indépendent- of tﬁe main
proposed landfill, were n;)t a reasonably fofeseeable .c:bnsequence of the
main project, and did not éombine Wifh the proposed landfill to fon_n a
contemplated larger projec;t within the area. Id. at41-46. As .-the
Commission recognized here, the Calico Solar Project is entirely o
independent of other large-scale solar projects and thereforé_does not
demand joint '_em./i_ronmental review. |
Similarly, the Commission did not‘nee'd to complete its equivalent of
- aprogram EIR beféré approving the Caliéd Solar 'P'roj'c(_;t.' Thé CEQA :
Guidelines provide that a program EIR is not required "‘[w]hefe one proj ect
is one of several similar projects of a public agency, but is not deemed a
: part of a larger uﬁdertak’ing or a- l_argef project;” CEQA Guic_lellin.'es
§ 15 165; see élso'l .Kostk"a & Zischke, Practice Under the Califbmia
Er__lvironmental Qu’alit_y Act § 10.20 (2d ed. 2010) (séme). Sd long Va's the
.Commission properly analyzed cumulative impacts, as it did here,'-it Was
entitled té complete a free-standing environmental review for the Calico.
Solar Prbjgc't.
E. T.he Commission Regulariy Pursued its Authority in

Adopting Mojave Fringe-Toed Lizard Mitigation
Measures.

| The Mojave ﬁinge—toed lizard is found primarily in San Bernardino |

and Riverside Counties, but is also found to the north in Inyo Couﬁty and
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historically to the west in eastern Los Angeles County. 1 SC App. 258
-(Decision). 'Although no_t listed under eitherl the federal ESA or CESA, it is
-a BLM_SenSit_ive species and a Califorﬁia Spéc'ies of Sﬁecial Concern. Id.

at242.

Surveys of the Calico Solaf Pfoject site showéd that the lizard was
ﬁresént on apj')roximétely 16.9 acres of the site compfising a partially
stébiliZed dune complex. But Commission staff did not mérely rely on'thié '
evidence of the lizard’s preséhcé. Rather; it condﬁc’:tgd its owh

| independent, expert aﬁalysis of the Caiiéo Solar Projebt site, which resﬁltéd
in detection of four Mojave fringe-toed lizards over a greater area. doat

810-11. On the basis of this additional evidence, Comrﬁissioh staff

c.oncluded that there are 21.4 acres of breedihg habitat and another 1433 -
acres of foraging and cover habitat surrounding‘ the breeding ar_é'a. Id. at
978. -Accor.din.gly., Commission staff concluded that 164.7 acres of suitable |
 lizard habitat on the 4,61 3-acre P_roj_éct site that would be imiaacted _By the
-Project. Id

| 1. Thereis substantial evidence to support the

' Commission’s conclusion that compensatory

mitigation for lizard impacts is feasible and
effective. '

Commission staff propdsed Condition of Certification BIO-13,
“which requires the acquisition of suitable dune/sand habitat at a 3:1 ratio

to miti_gate loss of suitable breeding habitat and at a 1:1 ratio for -
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surrounding ﬁabitat suitable for foraging and cover.” 2 SC App. 779
(SSA). Application of these ratios results ina requirement that 207.5 acres
of suitable off-site habitat be acquired, protected, and maintained; 18C
App. 275 (i)ecision). Cdmmis'sion staff consﬁlte’d with CDFG, BLM, and
USFWS regérding the'compensatory mit_igatioﬁ pllan and all agencies
agreed that preservation 'of appropriate mitigation lands off-site would
provide a -via_b.le apprdach to mitigating lizard impacts. 2 SC App. 843-845 |
(SSA). | |
For all of the same reasons set forth iﬁ_Section IV.B.1 above,
substantial evidence supports the C()rnmission’sd detemii’natién the
, compénsatbry mitigation strategy for the lizard v;fould'Be appropriate. See
also 2 SC App. 940 (SSA)' (Commission staff addressing availability of
| | suitable coﬁlpensatory habitat); 4 SC App. 1865-1866 (Aug. 5 Tranécript).
(“ceﬁainly'there is suitable ﬁabitat for MojaVe fringe-toed lizards eastand
‘west of the _sité ). | |
2. Thereis subSt’antiél evidence to support th_e |
Commission’s factual determination that the
cumulative impact to east-west migration of lizards -

‘would be m_itigated to a less than significant level by
a new movement corridor.

Sierra Club again selectively ignores important-portions of the
record when it asserts that there is no evidence to support the Commission’s
conclusion that cumulative impacts to the Mojave fringe-toed lizard would

‘be reduced to less than significant levels through mitigation.
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Calilt_:o originally sought to install solar facilities throughout fhe_
Calico Sola_r Project site, including near the BNSF railroad right-of-way.
Conseqliently, the SSA stated that cumulative impacts to the existing |
Wildlifé transportation-corridor between the Pisgah Crafer ACEC in the east
and the. sandy washes and deposits in the upper Mojave River watershed to
the west would be significant and unavoidable. 2 SC App. 845, 917 (SSA).
' The Commissioh’s,biological expert had been sbeciﬁcally‘co‘ncerned with
preserving tﬁé MojaVé fringe-toad Iizardé’ ability to move West from the
_. Pisgah ACEC to reproduce anci disperse. 4 SC Api)."l 866 (Aug. 4
~ Transcript). Sﬁbsequently, in response to BNSF Railway and the

Commission étaff’ s comments, the Comrnissiori adopted a new mitigation
meaéure, TRANS-7, Whi_ch required the applicant to provide a 223 foot
setback from the BNSF right-Of-w-ayjor any public r'oad-w-ay._' 2 CSP App. |
250, 256, 261, 275, (Supplemental Staff Assessfnent, Part II (S:SA Prt D).
The Commission’s-bioiégicale‘xpert stated that the setback on eaéh
side of the BNSF ,tracks.wouid be enough habitat to allow gene flow to
occ-ur ﬁetw_een the populations to the east and to the vs-iest. 5 SC App. 2694,
2724-2725 (Sept. 20 Transcript). ‘While there was some discussion that
detention basins could be placed in the BNSF right—of—way north of the
tracks, this proposal was quickly dropped when Commission s_taff
_conﬁnned that the corridor plays an important role in mitigating |

- cumulatively significant impacts. 5 SC App. 2805_-280_6; 2832 (Oct. 22
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Transcript). Becaus¢ the Commission retains authority ovef the size,
loqation and dés.ign of the detention basins. (1 SC App. 447-_454
(Decision)), and has designated the corﬁdor created Ey the setback as a
mitigation area, detention basins could not be built in the setback area
withotit the Calico Solar Projcct owner retuning to the Comﬁission and the
- Commission considering the effect oﬁ the Mojave fringe-toed lizards. 5 SC
App. 2832 (Oct. 22 Transcript). o
'As.'a result of the_ inciusion of a setback from the BNS_F right-of—

way, Commission sfaff concluded- that the area both nérth and south of the
railfoad would provide a suitable movemént qorriddr and that fhe impacts
to _Mojave fringe-toed lizard would therefore not be cumulatively
conéiderabl_e. 3 SC App. 1271-72 (SSA Addendum). The Commission
| cdnsidered this evidence and agreed. 1 SC.App. 283 (Decision). The
COmmissi-on’s conp‘iusi;')_n was supf)oned by substantial evidence. Id.;58C
App. 2693-94 (Sept. 20 Transeript), 5 SC App. 2806 (Oct. 22 Transcript).

" The Comrnission considered the evidence subi‘_nitted by Siefra Club'®
o as well as the 'evidgnce submiﬁed by California Unions (5 SC App. 2765
(OQt. 22 TI_'anscript)) When it concludedithat the Calico Solar Project would

not cause cumulative impacts to the Mojave fringe-toed lizard. Sierra Club .

8 Sierra Club s attomey cross-cxamination. 5 SC App 2723 25 (Sept. 20
Transcript); 5 SC App. 2789, 2865 (Oct. 22 Transcnpt)
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may disagree thet a setback corridor is adequate te address the cumulative
impact caused by loss of a wildlife transporta‘;ion eorridor,— but such a
factual dispute is not grounds for judicial .review or reversal of the
: Commission’s decision. | |
F. The Commnssnen Regularly Pufsuéd its Authority in

Adopting Whlte~Marglned Beardtongue Mltlgatlon
Measures. :

White-margined beardtongue is a perennial herb that ﬂc)jwe_rs i1:1. the
sprlng between March and May and dics back to the ground in the: summer.
2 SC App. 805 (SSA) It is not hsted as endangered threatened or rare

‘under the California Endangered Specres Act, Fish & Game Code §§ 2050
et. seq., not is it listed under the federal Endengefed Species Acf, 16 US.C.
§8 1531-1544. Nonetheles's; Ceﬁlmission staff concluded-'that white-
margined beardtongue mcets cr'iteria for consideration as rare, thfeatened or
endangered under CEQA. 2 SC App. 1248 (SSA).

| Project impacts to white-margined,bea'rdton.gue.w.oul.d consist of
isolation of son.le plants and their hebitet within the surrqunding.selar
facility during Project development and operation. In addition, indirect
project imeaets to this species couid fesu_lt on-site or off-site from fecility

- operations., 1 SC App.‘ at 271 (Decision). |

1. - The Commission 'm'i.tigated impacts to the white-
margined beardtongue as required by CEQA.

a. 'Th’_e commission weighed evidence and.
applied its expert judgment in devising
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mitigation to reduce impacts to White_-
margined beardtongue.

Commission stéff evaluated several approaches to mitigating
impacts to white—rﬁargined beardtongue and other _special-status plants, :
including acquisitioﬁ and protection of special-s_tatu_s plant populations on
private lands, protection and enhancernent 6f populations on public lands-
and se.ed collectibn, translocation or traﬁsplantation of special stafﬁs plahts. |

2 SC App. 835 (S_SA)._' | '
| Aftf':_r weighing these alternatives, Comrﬁissioﬂ staff recommended
on-site protection for all occupied habitat of white-margined béa_rdtorigue as
deécribed in staff’rs pr_opo'se'd Conditioﬁ of .Certiﬁcation BIO-12. 2 SC App..
837 (SSA); 3 SC App. 1789 (Aug. S'Transcript).. Condition BIO;12 |
requires the applicant to establish « Environmentally Sensitive Areas” of at
least ZSO»fcct in width sundunding all 'ocﬁﬁrrence's of tﬁe plant within |
Which no construétion or operational activities aré allowed. 2 SC App. 961
(SSA).

| Cominission staff cbncluded that “conﬁguraﬁon of th‘é project

-footpﬁnt to avoid areas that support white-xﬁargined'beard’tbng.ue, as
analyzed in th[e] SSA, would minimize direct impacts to special-status
| planf species” and would reduce both direct and cumulative impacts to less
than significant levels. 2 SC App. 837 (SSA). Staff concluded that this

avoidance strategy “is feasible for white-margined beardtongue because
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only a few plants are known within the project site and the proposed project .
design would provide the reeommended avoidance areas.” Id.

b.  There is substantial evidence to -
support the Commission’s conclusion
that on-site avoidance would mitigate
impacts to the white-margined

 beardtongue to less than significant
- levels.

' As_ it does b.efore'.this Court, Sierra Club questioned durir‘ig the
Commissibn proceedings both the effectiveness of the 250-foot buffer arcas
to mitigate impacts aﬁd fhe completeness of the SSA’s identification of |

V'beé;'dtongue oceurrences. Sierra .Clule Petition at 52-53; 4 SC App. 1908
(Aug. 5 Transcript); 6 SC App. 3238-3240 (Andre Testimony). rThelhre is
 substantial evidence in the'record.to support the Commiseion’s conclusionis -
,, -regarding mitigation and impacts.

Commissioe staff detennined t_het_ the 250-foot buffer surrounding |
“each occurrence of the whlte—margmed beardtongue would gwe the plants |
the best opportunlty to persist in the long term. 4 8C App 191 I (Aug 5
Tran_'scrlpt). Commission staff testified that t_he 250-foot buffer area was
_- based on an analysis by a group called the ConserVatioh Biology Institute,
Whieh was carried out for anofher- rare plant elsewhere in Southerﬁ
, Califorﬁia buf which represented- the best and fnos_t thorough overall review
:of these kinds of effects. Staff also reviewed data relating to fragmentation

to rare plants. Id Staff 'conclud_ed based on this careful feview that its
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- recommended 250-foot buffer was the best estima;[e of the appropriate
distance for the beardtongue. Id. |
Condition BIO-12 also includes a host of continuous pérformance
monitoring and adaptive managemeﬁt features .to ensure effectiveness of the
mitigation. 1-SC App. 315-320 (Decision). BIO-13 fequires preparation qf
. an avoidance and minimization pian fthat includes annual monifbring‘ for the
. life of the Project of avoided occﬁrrénces of the beardtongﬁe, propagat_ion
rescarch, and development _of remedial measures if sp-eciﬁc suéce'ss

standards are not met. 1 SC App. 318 (Decision). The ﬁlan is aléo required.
to mqnitﬁr weed abundancé and Project effects upon occupied-areas fo the
east of ther Project site and to include adaptive managément strategies and
control methods td address the ré:sults of such monito.rin.g. 1SC App. 3 19.
20 (Dgcision). Sierra Clﬁb fails to'ad'dres_s these eleménts -of.breardtongue _

| mitigation before-assérting that mitigation is ineffective.

In sﬁpport Qf its claim that thé Commission did not identify all . -‘
instances of the beardtonguf;, Sierra .Cl_ub incorrectly states-that the
CommisSibn based ité beardt'ongue_impact. conclusions on a single survey.
SC Petition at 52. In fact, Commission staff also relied upon rare plant
information submiﬁed by Calico and on staff’s own reconﬁaissange level
survey in May 2010. 1 SC App. 259 (Decision). The Commission’é

- biological expert acknowledged the limitations of plant surveys, but

- concluded that 'be._cause the “vast bulk of California occurrences are off-site
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to the east and this project site dbesn’t ... fall in the fniddle bf f,hat or
intcrrupt. the potential for pollen or seed 'tb ﬁlove among the bulk of thése
off-sife areas,” impacts would be less than éigniﬁcant following mitigation.
4 SC App. 1911 (Aug. 5 Transcript).

Based on its weighing of this c{zidence, the éommission relied on its
expert judgment to _concludé..that mitig‘atiqn would rec.lu.c‘e impacts tb the
white~margined beardtongue to less tﬁan significant levels. Sierra Club
may disagfee that avpidance of whité»margined bear.dtongue is adequate'fo.
address fhe pofential impact o this plant speéies, but such 4 factual dispute
is not grounds for ju-dicial review or revérs'al of the 'Commissiqn’s decision.
Pub. Res. Code § 2553 l(b); Léu}el Heighrs, 47 Cal.3d ;t 393, 407, 409.

G. . The Commission Regularly Pursued its Authority in
Adopting Golden Eagle Mitigation Measures.

Golden eagles need open terrain for hﬁnting,' and their habitat
typically in_é-ludes rolling foofhills, mountain areas, énd deserts. 2 SC App.
813 (SSA). The éagles do not nest on the Calico Solar Project site, though |
helicopter surveys detecféd one aétive nest that contaiﬁed an incubat'in_g'
adult goldén eagle appr'oximately 3.5 milesbeast of the Calico Solar Project
- area, 1 SC Appr. 250 (Decision). Golden eagles have been observed flying
- over the Cé.lico Solar Project sité. 1d. _'The gdlden eagle is'a BLM sensitive
species, a Statc 'fully protected species, and a California Department of Fish |

and Game watch list species. /d. at 242.
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1. The Commission described potential impacts of the
Project on the golden eagle and found a
cumulatively significant impact on habitat loss. -

The Cbmmission considered potential impacts of the Calico Sola1“
Projéct on the golden eagle. The -Commission heard te_stimony by the Fish
and Wildlife Service and Commission staff on impzicts to tﬁé golden ea.gle
and determin.ed_that the overall loss of foraging habitat for golden eg.gles .
within the .r'egi'on would be a cu‘mﬁlatively significant impact before |
mitigation. 1 -S.C App. 282 _(Decis'.ion); 2 SC App. 779-780, 862-864, 912-
914 (SSA); 4 SC App. 1-86'2-'1 863 (Aug. 5 Tranécript). The Commi_ssioﬁ
aléo weighed evidencelon'thc_ possibility that golden eagles might collide -
_With energy 'geﬁeration eéuipment_on the Calico Solar Project sité. See 2
SC App. 780, 863-864 (SSA); 4 SC App. 1868; 5. SC App._2.717. '-
Accordingly, there is no merit to Sigrra 'C‘lub’sr argument that the
Cdmmission failed to investigate and disclose the Célicoi Solar Project’s
full impacts on the golden eagle. SC Petition at 54.

2. Tile Commission made a factual determination .that _

the cumulative impact to golden eagle habitat loss
would be mitigated to a less-than-significant level.

- The Commission adopted' three conditions of 'certiﬁéati(_)n that
specifically address golden eagle impacts. The _Commission found that - -
implementation of BIO-17, the compensatory mitigation plan for desert
tortoise, would offset the ioss of foraging habitat for goldeh eagles by

‘preserving mitigation lands with similar habitat. 1 SC App. 282 (Decision).
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The Commission also adopted BIO-20, which requirés foéﬁéed golden
cagle nest surve.ys within one mil_e of the Caﬁco Solar Project boundaries o
during construction. If an occupiéd nest fs'defected, the Calico Solar -
Project owner mﬁst- establish a disturbance-free, half-mile buffer around the
nest. Id, at 282, 36.8-3l69. Fiﬁally, the Commission adopted BIO-22, a-
fnitigation measure that requires the Préj ect ownér to prepare and
implement an Avian and -Bat. Prqtection Plan to monitor bird and. bat |
collisions with energy facility features. Id.'-at“378—379. Among other
components, the Pién must feature adapﬁvé niénagément sﬁategies,
in.cluding the placement of bird ﬂight diverters, acrial markers, or other |
strategies to minimize coliisions.. Id. at 378.1

Sierra Ciub dismisses th_e.se.coﬁditions' of certification as deferred
| mitigation that merely r-equ'ir_e.s a survey and prcpeir'ation of “some type of a
plan.” SC Petition at _54f This description fails to recognizéjus’t -how
'Spec_iﬁc BIO-20 and -BIQ-22 are. See 1 SC App. 368-369, 378-3;]9
(Decision). BIO-20 I_ll'eqmres that a golden eagle mbnitoring and

management plan contain specified “adaptive management actions,” while

'7 In addition to these focused mitigation measures, the Commission
adopted numerous conditions of certification directed generally at
protecting biological resources (BIO-1 through BIO-9). One of these
conditions, BIO-6, establishes a Worker Environmental Awareness:
Program that places a special emphasis in trainings and printed materials on
golden eagles, among other species. 1 SC App. 297-299 (Decision).
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- BIO-22 details certain “adaptive Inanagement strategies” that will minimize
.eolli.sions with solar generation technology. 1 SC App. 369, 378
(Decision). As discussed prev1ously, a mitigation measure need not be
fully detailed before its approval See Defend the Bay v. Czty of Irvme, 119
- Cal. App 4th 1261, 1275 (2004). The Comm1sswn did not improperly defer
mitigatlon for impacts to the golden eagle |
Rather, the Commission properly welghed ev1dence on the
sufﬁeiency of mitlgation and made a factual determmation that the robust |
mitigation it requlred would reduce impacts to. g_olden eagles to a less than
significant level. 1 SC App. 282 (Decision); see also id. at 268 (ﬁnd‘in’g.’
that Condritio'n of Certification EIO-ZO mitigates potential impaets to
golden eagles to insignificant levels and that'Bi0722 mitigates potentiol |
. ifnnacts to birds from collision with pro'ject equipment to insignificant -' L
levels). While Sierra Club may dislagree. that compenSatory mitigation for -
'.los's of foraging habitat, protection of aetive nests, and prep'eration of an
- avian protection plan are adequate to address the potentiel impalets to | |
golden eagles,' such a factual dispnte .is not grounds for judieiai reviev&i or

reversal of the Commission’s decision.
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' H.- The Commission Regularly Pursued its Authority in -
Adopting Bighorn Sheep Mitigation Measures.

- Neison’s bighorn sheep are a BLM Sensitive Speeies.l-8 I.SC App.
243 (Decision). Typlcally b1ghorn sheep forage within one mile of
mountain foothills where adequate escape habitat occurs. 2 SC App. 868
(SSA). During the surveys of the Calico Solar Prolect site, no Nelson’s
- bighe'rn sheep were observed. Id. Heiicopter surveys observed 62 bighbrn
sheep Within 10 miles of the 'Proj.ect site, apd traces of bighorn 'sh.eep were
| fopnd north of the Project site, closef to tile Cady Mountains. Id.
| 1.  The Commission described potential ifnpécts

of the Calico Solar Project upom Nelson’s -
bxghorn sheep

The Commission recognized that bighorn sheep may use portions of
the Calico Solar Project site for foraging and possibly inte‘r-meumain
movement to's'o'n‘le'degree.. 1 SC App. 253 (Decision); The Commission
found:that noise and human presence are likely to ‘adversely affect bighorn -
sheep and therefore,rthe sheep are expected to avoid the lower foothills
| during construction of t_he Preject. _Id. a;f 274.

.Sierra Club claims the Commission’s staff analysis omitted

information on the regional movement of bighorn sheep along the base of

'8 |_imited sport hunting of Nelson’s bighorh sheep is authorized by the
Fish and Game Commission. Fish & Game Code § 4902; 5 SC App. 2871 -
(Oct. 22 Transcript). :
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the'.Cady Mountains, which prevented the Cdmmissioh froﬁ making
informed conclusions. SC Petition at 55, Thié is incorrect. Commission
staff and others testified about the east-west and north-south rﬁovement of
bighorn sheep. 3 SC 1789-91 (Aug. 5 Transcript); 48C Apj). 1847—48?
1888-89, 1900 (Aug. 5 Transcript). |
 Further, in September 2010, the Commission’s staff expert testified
that the staff took into consideration the testimony of Dr. Bleich, i‘ntefvenbr
* California Unions® expert witness, ‘which included the tesfim_(my qu'ofed in .
Sierra Club’s petitioﬁ, when stéff prepared the SSA A’ddendum;_ 58C App. .
2719 (Sept. 20 Transcript). o o
| 2. The-C‘o'mmis_sion made a factual ]
determination that reductions in the Project

footprint reduced the impacts to the wildlife
movement corridor to less than significant.

The 8,23-'0 acre site origihally proposed by CalicQ was reduced to
" 6,215 acres in early summer 2010, by pulling the northern b(mnddry ofthe
Calico Solar Project back from fh_e foothills of the Cady Mountains. 1°8C
App. 234, 257 (Decision). Commission staff determined that the reduction

in the Project footprint ﬁrould allow for the ﬁersistence of the large linkage ,
area where passage to dwelling species 'éould continue to 6ccur post-

: development. 3 SC App. 1791 (Aug. 5 Transcript).

In September 2010, Calico again reduced the Prbject 'footpriﬁt and

excluded an additional 1,601 acres north of the_ Calico Solar Project
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- boundary. 3 SC App. 1226 (SSA Addendum).r BLM’s witness testified
| that USFWS’, CDFG’S, the'Commiseion’s and BLM’s mei‘n goal in
reducmg the Calico Solar Pro;ect to 4,614 acres was to address the impacts
to bighorn sheep, as well as desert tortoise. 5 SC App. 2694 (Sept 20
Trans_erlpt). |
The Commission found that the reduced Calico Solar Prc_)jec;n would
not eOntribute 'signif;cantly to the loss of bighorn sheep habitat, as most
occupled habitat for Nelson’s blghorn sheep within the Cady Mountams
rdoes not overlap the northern portlon of the reduced Pro;ect’s development
area, 1 SC App. 283 (Dec:131on) The Project footprmt would avoid large
‘open areas located on the bajada below the Cady Mountains that could
_ pfovide clonnecti'vity to adjacenf mountain ranges. Id. The Commission
therefore concluded that imp_ecits of the Project oh bighorn sheep WouId not
: be_cun_liiletively considerable. Id. Sierra Club cannot contend the
Commission’s recofc_l is devoid of eﬁidenc_:e eepporting these conclusions.
| 3. The Co.ni-mission Weighed facte-al- evidence,
applied its judgment and expertise and

adopted mitigation to reduce impacts to
bighorn sheep to less than significant levels.

Based upon its expertise, the Cominission staff proposed monitoring,
avoidance and minimization measures (BIO-1 through BIO-9) that include
worker traihing, implementation of Best Management' Practices and

" biological monitoring. 2 SC App. 820, 870 (SSA). BIO-23 requires daily
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scans of the Calico Solar Project arca and surrounding hills and bajadas to
search for bighom sheep. 2 SC App. 1006-07 (SSA). If bighorn sheep
approach within ‘5_00 feet of an acttve construction site, all construction
“activity must cease until the sheee mdves away Id. If necessary, the CPM
| may modlfy this 500 foot buffer with the approval of BLM and CDFG. Id.
The Commission agreed with staff’s recommendatlons found that these
IC()nditions mitiga_te potential,impacts to sheep to insignificant levels and
- adepted them. 1 SC 'App.. 268, 292 (Decision). |
At the August 5th evidentiary hearing, Dr. Bleich (_Califomia
Unions’ tvitness) rei‘se_d a concern that that cessation of construction, as
required in 310-23, could be worse than no rriitigation from the standpoint -
_that large mammals -li'Ving in higtﬂ& predictable environments adapt pretty |
"~ well and the startmg and cessation of COIlStI’LlCthIlVaCtIVItheS may prov1de
- some measure of dlsturbance to blghorn sheep. 4 SC App. 1883-84 (Aug
| 5 Transcnpt). Later at the same hearing, Hearing Officer Kramer asked the
partles if anyone else had anythmg else to say about Dr. Bleich’s
suggestion, 4 SC App. 1931 (Aug 5 Transcrlpt) Cahco stated it would
not obje.ct to the removal of the condition. Id. (Aug. 5 Transcript). Sierra
Club’s attordey specifically asked that the condition ot be deleted and |
reserved the right to comment later on remdvin'g the meetsure.l Id at 1932.
After the hearing, Sierra Club said nothtng more about deleti_n_g this

condition. Accordingly, Sierra Club has waived its claims.
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In any event, the Commissioﬁ considered the evidence submitted 5y
Sierra Club as Wéll as the evidence submitted by others ‘whenfit found that
- due't;) the reducﬁon in the size of the Project footprint and addpted
mitigation, the impacts to Nelson’s bighorn sheep Wcjul_d be less than
significant. Sierra Club may dxsagree that mltlgatlon measures are
adequate to address the potentlal 1mpact to blghorn sheep, but such a
factual dispute is not grounds for judicial review or reversal of the.
Commission’s decision. |
- V. . CONCLUSION

For the foi’egoin;gi reasons, Sierra Club’s Petition fof Writ Qf :
Mandate should be denied.

DATED: January 10, 2011

' Bingham McCquhen LLP

EHE)F oley-Gannon _
Attorneys for Real Party in Interest
‘CALICO SOLAR, INC.
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