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In response to this Committee’s Order Directing Further Review of Reduced Footprint 

Alternatives and Notice of Committee Conference of September 3, 2010, Tessera Solar North 

America and discussions with all parties at a Committee Workshop held on September 9, 2010, 

the Applicant for the Calico Solar Project, proposed on September 10, 2010, two alternative 

project scenarios that reduce impacts to desert tortoise and other resources.  As further ordered 

by the Committee, the Applicant submitted on September 13, 2010, testimony from its experts 

which analyzed the impacts associated with each of these scenarios.  As explained in the 

testimony offered by Theresa Miller and Dr. Patrick Mock, the scenarios were designed to 

significantly reduce or eliminate impacts to high quality desert tortoise habitat.  (Declaration of 

Theresa Miller, Exhibit 116, docketed September 13 and 14, 2010, paragraphs 23-24; 

Declaration of Dr. Patrick Mock, Exhibit 115, docketed September 13, 2010, paragraph 6.)  

Ms. Miller and Dr. Mock further explained in their testimony how the line demarking the high 

quality habitat was established, based on evidence in the record for this matter.  (Declaration of 

T. Miller, paragraphs 4-22; Declaration of P. Mock, paragraph 6.)  By way of summary, URS, 

the Applicant’s consultant, differentiated the quality of the habitat based on several factors 

including things such as soil, vegetation, and desert tortoise surveys.  The team’s desert tortoise 

experts used their best professional judgment to evaluate the habitat found on the site.  The 
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habitat delineation was then included in the draft Desert Tortoise Translocation Plan (docketed 

on August 4, 2010), which was reviewed by the BLM, DTRO, CEC, USFWS and CDFG.  (See 

Figure 9 (Desert Tortoise Habitat Quality Map).) 

On September 14, 2010, Sierra Club requested that the Applicant provide the data and 

supporting information that the Applicant relied on in assessing habitat quality.1  As was detailed 

in the Applicant’s response to this request, docketed on September 15, 2010, all the data and 

information relied upon to determine the quality of the desert tortoise habitat was previously 

provided to the Commission and included in the record for this matter.  (Applicant’s Response to 

Sierra Club Data Requested on September 14, 2010, docketed on September 15, 2010, page 1.)  

None of the information relied upon was newly created to support the Scenarios developed in 

response to the Committee’s Order.  The Applicant’s response provided a road map as to where 

this information could be found as well as a repeat of the offer made in Ms. Miller’s  testimony 

to provide the actual GIS layers for information provided to the Commission on maps previously 

                                            

1 The Applicant notes that Sierra Club framed this request as a “data request.”  The Applicant 
objects to this posture.  Under the Commission’s rules, all requests for information shall be 
submitted no later than 180 days from the date the Commission determines an application is 
complete, unless the committee allows requests for information at a later time for good cause 
shown.  20 CCR 1716(e).  Additionally, data requests are limited to information reasonably 
available to applicant which is relevant to the notice or application proceedings or reasonably 
necessary to make any decision on the notice or application.  20 CCR 1716(b).  Applicant, 
therefore, has no obligation to respond to late data requests, especially items that are not 
necessary for the Commission to make its decision.  Still, Applicant continues to respond to the 
data requests in an effort to assist the Commission and Sierra Club. 
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submitted.2  The referenced GIS layers were provided to Scott Cashen via e-mail on 

September 16, 2010 at 5:47 p.m.  Nothing more is required.   

On September 16, 2010, Sierra Club filed a Motion to Compel Production of Information 

In Response to Data Requests, Set Two, which claimed that the Applicant was withholding 

important information that is necessary “to evaluate whether the Applicant’s delineation of desert 

tortoise habitat quality is based on appropriate, science-based evaluation.”  Sierra Club appears 

to be claiming that the only way that the Applicant could have evaluated the quality of the desert 

tortoise habitat on the site is by following some unspecified habitat modeling effort which is not 

required by any agency protocol nor is a generally accepted approach.  The simple answer is that 

the data and information that Sierra Club appears to be seeking does not exist in the form that 

they would like and is therefore not available. 

Applicant believes that the process used by URS to differentiate the quality of the habitat 

on the site is scientifically based and is supported by the information in the record.  Sierra Club 

apparently disagrees.  This disagreement, however, will not be resolved by compelling 

production of non-existent information.  Instead, the disagreement can and should be resolved by 

the Committee hearing all the evidence on the matter at the evidentiary hearing scheduled for 

September 20, 2010. 

                                            

2 The Applicant notes that the multiple desert tortoise habitat maps submitted to the Commission 
all include references to the sources utilized to create them.  For example, the Desert Tortoise 
Habitat Quality map (Figure 9 of the draft Desert Tortoise Translocation Plan docketed 
August 4, 2010) lists the following sources:  ESRI (overview); Mortenson (site plan June 2010); 
TIGER (railroad 2000); NAIP (aerial 2005); USFWS (desert tortoise critical habitat 1994); 
POWERmap, www.powermap.platts.com 2009 Platts, A Division of The McGraw-Hill 
Companies (existing +- Lines, substations 2009). 
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Following please find, the Applicant’s responses to Sierra Club’s specific requests to 

compel: 

REQUEST 1: Please provide all of the data used to support site-specific conclusions about habitat 
quality. 

RESPONSE: The Applicant's response stated that information on vegetation cover, type of 
vegetation, soil composition, slope aspect, temperature, wind and cloud cover were recorded 
"per cell" as part of the 2010 Desert Tortoise Survey. 

REQUEST TO COMPEL: The Applicant must provide the data for each cell within the 
Calico boundary that contains this recorded information. The Applicant must also 
provide a map showing the specific cell labels and locations within the Project footprint. 

Response:  The cells (pre-survey) are shown on the “URS Desert Tortoise Survey 
Areas” map (Figure No. 5 to the Biological Assessment dated April 1, 2010, which is 
attached as Appendix A to the draft Desert Tortoise Translocation Plan that was 
docketed on August 4, 2010).  Information recorded on a per cell basis for cells that 
contained desert tortoise or desert tortoise burrows was recorded on data sheets 
(previously provided in Appendix A-1 to the Results of the 2010 Desert Tortoise 10m 
Transect Surveys (referred to herein as “Survey Results”) docketed on May 18, 2010) 
and is summarized on the burrow data spreadsheet (previously provided in Appendix A-
2 of the Survey Results).  Data sheets for cells for which no desert tortoise, burrows or 
other desert tortoise signs were prepared and collected, but not submitted, which is 
consistent with the USFWS 2010 protocol.  However, Applicant is providing these data 
sheets as a courtesy.  (See attached.)  We note that there is less information for cells 
where neither desert tortoises, burrows, nor other desert tortoise signs were sighted 
because the survey was a presence/absence survey.  The information recorded on 
each data sheet is consistent with the USFWS 2010 protocol. 

REQUEST 1: Please provide all of the data used to support site-specific conclusions about habitat 
quality. [Related to soils.] 

RESPONSE: "All of the specific metrics used to define habitat quality were included in 
Theresa Miller's declaration (docketed September 13,2010)." 

REQUEST TO COMPEL: The Applicant must provide the soils data that Ms. Miller 
relied on to determine the "demarcation" between sandy soils and rocky/cobbly 
soils. The Applicant must also provide the map or data set of specific soils data that 
were collected and/or used to create the "demarcation" line.  

Response:  Ms. Miller’s testimony recording the demarcation between sandy soils and 
rocky/cobbly soils was based upon observation and professional judgment.  We do not 
have any additional maps or data sets to produce and USFWS 2010 protocol did not 
require us to prepare or rely upon any. 
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REQUEST 1: Please provide all of the data used to support site-specific conclusions about habitat 
quality. [Related to vegetation.]  

RESPONSE: "All of the specific metrics used to define habitat quality were included in 
Theresa Miller's declaration (docketed September 13, 2010)."  

REQUEST TO COMPEL: The Applicant must provide the vegetation and forage data 
noted by surveyors.  

Response:  USFWS 2010 protocol did not require surveyors to collect information in 
addition to the information included on the data sheets.  Vegetation is noted on the data 
sheets that have been provided (in the Survey Results docketed on May 18, 2010 and 
in the Applicant’s Response to Sierra Club Data Requests docketed on August 11, 
2010).  Additionally, URS provided vegetation GIS data layer (URS- vegetation survey 
2007-2008) to Scott Cashen via e-mail on September 16, 2010 at 5:47PM.  

REQUEST 1: Please provide all of the data used to support site-specific conclusions about habitat 
quality. [Related to additional factors.] 

RESPONSE: "All of the specific metrics used to define habitat quality were included in 
Theresa Miller's declaration (docketed September 13,2010)."  

REQUEST TO COMPEL: The Applicant must provide cell-specific maps or data 
showing the results of these surveys for each observed factor on the Project site.  

Response:  USFWS 2010 protocol does not require mapping of cells, post survey, and 
this information was therefore not collected.  Applicant conducted a survey and 
collected data sheets (Appendix A-1 to the Survey Results); the information from these 
data is summarized per cell in the excel spreadsheet regarding burrow data 
(Appendix A-2 of the Survey Results).  The desert tortoise sightings and desert tortoise 
burrows are included on several maps in the Desert Tortoise Translocation Plan, 
including Figure 6 (Desert Tortoise Survey Areas and Results, Spring 2010) and 
Figure 7 (Desert Tortoise Burrow Detections on the Project Site, Spring 2010).  Certain 
factors that were recorded on a per cell basis, such as aspect, temperature, wind and 
cloud cover were not conducive to mapping. 

REQUEST 2.a: Please provide the data used to prepare the desktop habitat modeling.  

RESPONSE: "Since this data is large, electronic GIS information is not docketable. As noted 
in our testimony docketed August 13,2010, this information is available by request from 
Camille Lill."  

REQUEST TO COMPEL: The Applicant must provide the GIS data requested by 
Sierra Club.  

Response:  Consistent with the previous response, the GIS data produced by URS was 
provided to Scott Cashen via e-mail on September 16, 2010 at 5:47PM.   
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REQUEST 2.b: Please provide the model's output information that the Applicant relied on to create 
the delineation between the high quality habitat and the medium quality habitat.  

RESPONSE: "All GIS data used to delineate habitat quality has been printed on maps 
included in the Applicant's filings (in either the AFC - docketed December 2,2008 or the DT 
Translocation Plan - docketed August 4,2010)."  

REQUEST TO COMPEL: The Applicant must either provide the maps or indicate 
which maps in the record it relied on to make its determination of habitat quality 
that is delineated in Scenario 6.  

Response:  The line delineated in Scenario 6 is the same line that separates high 
quality habitat from medium quality habitat on Figure 9 of the Desert Tortoise 
Translocation Plan, which was reviewed by the BLM, DTRO, CEC, USFWS and CDFG.  
The information used to determine the habitat quality in the Desert Tortoise 
Translocation Plan is shown on all the maps in the Desert Tortoise Translocation Plan 
as well as the soils map, the topographic map and the biological maps in the AFC, 
which was docketed December 2, 2008. 

REQUEST2.b: Please provide the model's output information that the Applicant relied on to create 
the delineation between the high quality habitat and the medium quality habitat.  

RESPONSE: Without providing any actual data or any explanation of its relative importance 
or weight, the Applicant responded, "For your convenience here is a list of data used to help 
evaluate habitat quality..."  

REQUEST TO COMPEL: The Applicant must explain its analysis or provide the 
criteria, weighting, or other measures that DRS applied to the surveys and modeling 
to determine how to "set lines" for the gradation between habitat quality 

RESPONSE:  Applicant’s consultant, URS, differentiated the quality of habitat based on 
several factors and their best professional judgment.  However, URS did not rely on a 
calculation or weighing of factors to delineate between high, medium and low quality 
habitat.  As Ms. Miller explained in her declaration dated September 13, 2010, URS 
reviewed the GIS layers, including the USGS habitat suitability model 2009, which is 
mapped in Figure 3 (Proposed Desert Tortoise Long Distance Translocation Recipient 
Areas) in the Desert Tortoise Translocation Plan.  However, these models only provided 
landscape level information, so surveys were conducted in order to ground truth the 
models.  The results of the survey information were then overlaid on top of the 
modeling.  Using professional judgment, URS drew the line between high quality and 
medium quality habitat based upon the location of the desert tortoise sightings and the 
desert tortoise locations, which was consistent with the information gathered regarding 
other desert tortoise signs, soils and vegetation in the survey area. 

REQUEST5: Please provide a spreadsheet, copies of data sheets, or other document(s) that provides 
adequate information to establish the personnel that surveyed each transect, and the date(s) the 
transects were surveyed.  
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RESPONSE: "The Applicant feels identifying surveyor information down to the transect 
level is beyond the narrow scope of assessing habitat quality and not required by any 
protocols that the applicant was requested to follow by the resource agencies."  

REQUEST TO COMPEL: The Applicant must provide information to establish which 
personnel surveyed each transect.  

RESPONSE:  Location of surveyor efforts are recorded by GPS coordinates and not by 
transect.  The name of each surveyor is recorded on each data sheet (Appendix A-1 of 
the Survey Results) and summarized by cell on the burrow data spreadsheet 
(Appendix A-2 of the Survey Results).  Additionally, the day that each surveyor 
conducted surveys is listed in the Survey Efforts Table (Appendix B to the Survey 
Results).  Applicant continues to believe that identifying surveyor information down to 
the transect level is beyond the narrow scope of assessing habitat quality and not 
required by any protocols that the Applicant was requested to follow by the resource 
agencies ,  Therefore, this information has not been documented.  The time for 
challenging the qualifications of the surveyors has long past.  Additionally, Applicant is 
unclear as to how Sierra Club would be able to evaluate observer bias by knowing the 
identity of individual surveyors by transect. 

REQUEST6: Please provide a Project site map that includes data from both the 2007-2008 tortoise 
surveys and the 2010 tortoise surveys.  

RESPONSE: "Resource agencies requested the applicant only include 2010 tortoise surveys 
data since this information was collected per USFWS 100% protocol level surveys, and in 
2007 and 2008 probabilistic sampling surveys were conducted and thus are not directly 
comparable."  

REQUEST TO COMPEL: The Applicant must provide the 2007 and 2008 data and/or 
maps showing the results of this data.  

RESPONSE:  As previously noted, the data from the 2007 and 2008 was not relied 
upon in defining the line between high, medium and low quality habitat, as the resource 
agencies requested that we rely on the surveys conducted pursuant to the USFWS 
2010 protocol level surveys.  This information, therefore, is not relevant.  Nevertheless, 
to assist the Sierra Club and the Committee, the maps and GIS layers from these 
surveys will be docketed shortly.   

7 

 
 



 

8 

 
 

 

Applicant agrees with the Sierra Club that time is of an essence and for the reasons stated 
herein respectfully requests that the Committee immediately deny Sierra Club’s Motion. 

 

Date:  September 17, 2010 
 

Respectfully submitted, 
 
 
 
 

Ella Foley Gannon 
Attorney for Applicant 

Calico Solar LLC 
73505292_1 
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