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 Pursuant to sections 1207 and 712 of Title 20 of the California Code of 

Regulations, BNSF Railway Company ("BNSF") hereby respectfully petitions to 

intervene in this proceeding.  Section 1207(a) provides that: 

Any person may file with the Docket Unit or the presiding 

committee member a petition to intervene in any proceeding. The 

petition shall set forth the grounds for the intervention, the position 

and interest of the petitioner in the proceeding, the extent to which 

the petitioner desires to participate in the proceedings, and the name, 

address, and telephone number of the petitioner. 

BNSF is one of two Class 1 railroads operating in California.  BNSF's 

mainline, which is traversed by as many as 80 trains per day, carries interstate 

commerce from the ports of Los Angeles and Long Beach to U.S. Midwestern, 

Southwestern, and Eastern markets.  The Calico Solar Project (the "Project") 

proposed by Applicant Calico Solar, LLC ("Calico Solar") seeks to emplace 

34,000 SunCatcher solar energy dish systems over 6,215 acres and within one 

hundred feet of both sides of BNSF's mainline. 

Accordingly, BNSF has significant concerns that the construction and 

operation of the Project do not adversely impact BNSF operations or otherwise 

impose unacceptable safety risks to BNSF operations and the surrounding 

environs.  To address these concerns, BNSF has coordinated very recently with 
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Calico Solar as well as with the Commission Staff.1  This coordination has 

included the exchange of information, expert reports, and several face to face 

meetings with representatives from Calico Solar.  

BNSF first became aware of the issues of concern to its operations in June 

2010.  The Notice setting forth the actual schedule for the Prehearing Conference 

and Evidentiary Hearing was published to the Commission's website on July 13, 

2010.   That Notice sets forth that the deadline for filing a petition to intervene was 

July 6, 2010 – a week before the posting of the actual Notice.  Although the Notice 

references by footnote that the date for the Evidentiary Hearing was known as 

early as the June 15th Committee Conference and Revised Committee Schedule 

issued on June 3, 2010, BNSF did not even begin to become aware of the 

underlying issues affecting its operation until late June.   

The available information on the Commission's website describes the 

Project in general terms, but specific plans are not yet available.  Indeed, current 

available documentation does not call out the specific emplacement of 

SunCatchers and other structures and facilities to support the Project, to include 

but not limited to transmission lines and hydrogen gas production facilit(ies) and 

                                                 
1 Although Applicant Calico Solar had made previous piecemeal requests of various employees within 
BNSF for access to the BNSF Right of Way and to ascertain the potential for obtaining water from BNSF, 
BNSF was not aware of the nature and scope of this proceeding until June 2010, and the schedule was not 
posted until July 13th.  



 

 - 4 -

transmission line(s).2  Moreover, there are several studies that have yet to be 

produced and are therefore not available for review or comment. 

Regardless, BNSF has been working on a cooperative basis in the interim 

with Applicant Calico Solar and the Commission Staff to address the concerns that 

BNSF has in relation to the Project.  Assuming that these concerns are properly 

addressed to ensure that BNSF's safety requirements are met through conditions of 

permit and certification, BNSF anticipates that BNSF and Calico Solar will able to 

enter into mutually agreeable agreements regarding access to BNSF land.  BNSF 

believes that the dialogue and interaction process has been and will continue to be 

productive and cooperative in nature.  After consulting with both the Commission 

Staff and Applicant Calico Solar, BNSF believes it would be more appropriate to 

appear as an intervenor in this proceeding on a going forward basis so that BNSF 

can provide the Commission with the requisite evidence to ensure that the 

Commission addresses BNSF's safety and related issues.  BNSF understands that 

it takes the case as it finds it upon grant of this Petition and seeks intervention to 

address issues solely related to rail safety and BNSF property.  Counsel for Calico 

Solar has been apprised of this Petition and supports this Petition. 

                                                 
2 The SSA called for the construction of one hydrogen gas production facility to be emplaced on an as-yet-
to-be-determined site within the Project.  (SSA p. C.5-8.)  That single hydrogen gas facility would generate 
hydrogen gas, which would then be transmitted via extensive shallow (approximate 2 ½ foot bgs) 
subterranean pipelines throughout the Project to the various SunCatchers (the specific emplacement of 
which was likewise not set forth in the SSA) and would require boring under and hydrogen gas pipeline 
emplacement under the mainline.  This raised significant safety concerns.  Applicant Calico Solar recently 
has represented that it will either: (1) produce hydrogen gas somewhere on site at a location not yet 
specified and transport the gas via bottles carried on trucks to the respective SunCatchers; or (2) produce 
hydrogen gas on two separate but as yet unidentified sites on the north and south sides of the BNSF Right 
of Way and thereafter construct two separate hydrogen gas pipeline systems (one northern and one 
southern) to transport the hydrogen gas to the respective SunCatchers, without going under the mainline. 
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Moreover, while the deadline to intervene pursuant to the Notice has 

passed, the California Code of Regulations specifically provides that the Presiding 

Member of the Calico Solar AFC Committee "may grant leave to intervene to any 

petitioner to the extent he deems reasonable and relevant, . . . after the deadline 

provided . . . upon a showing of good cause by the petitioner."  20 CCR §1207(c).  

BNSF respectfully requests that the Presiding Member grant this Petition given 

that BNSF: (1) has a significant interest in the Project; (2) has participated in good 

faith to date; and (3) Applicant Calico Solar does not object to this Petition. 

BNSF wishes to participate fully in all phases of this proceeding on a going 

forward basis.  Specifically, the areas regarding which BNSF requests full 

participation are set forth in separate correspondence submitted on this date to the 

Commission and include: (1) transmission line safety and nuisance (induction); (2) 

hazardous materials management (hydrogen); (3) biological resources (desert 

tortoise); (4) soil and water resources (detention basins);  (5) hydrology 

(subsidence); and (6) transportation (glint and glare).   

Filings should be served on BNSF through counsel.  BNSF's client 

representative is Joseph Schnell, Manager Special Projects – Signal,  BNSF 

Railway Company, 2600 Lou Menk Drive, OOB 3, Fort Worth, Texas 76131-

2830, telephone 817.353.1918.  The Prehearing Conference is set for July 30, 

2010 and the Evidentiary Hearing will commence on August 4, 2010.  

Accordingly, BNSF submits evidentiary declarations in support of this Petition for 

consideration at the Prehearing Conference and Evidentiary Hearing.  BNSF 
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understands that, under the current Schedule, the Transportation and Cultural 

Resources SSA Sections will not be published until sometime next week, at the 

earliest,  and that a further Evidentiary Hearing is set for August 18, 2010 to 

receive the FEIS, Biological Opinion, and any further evidence.  In that vein, as 

set forth in BNSF's correspondence of July 29, 2010, BNSF understands that 

further studies, to include but not limited to a further study in relation to glint and 

glare, will be submitted by the Commission Staff after the Prehearing Conference.  

BNSF respectfully requests the opportunity to comment on and, if appropriate, 

provide further evidence relating to any such additional studies. 

 

Dated: July 29, 2010   Respectfully submitted, 
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Anne Alexander 
Katten Muchin Rosenman LLP 
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Los Angeles, California 90067-3012 
Telephone: 310) 788-4400 
Email: cynthia.burch@kattenlaw.com 
            steven.lamb@kattenlaw.com 
            anne.alexander@kattenlaw.com 
 
Attorneys for Intervenor 
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APPLICANT
Felicia Bellows 
Vice President of Development & 
Project Manager 
Tessera Solar 
4800 North Scottsdale Road, 
#5500 
Scottsdale, AZ  85251 
felicia.bellows@tesserasolar.com

CONSULTANT
Angela Leiba 
AFC Project Manager 
URS Corporation 
1615 Murray Canyon Rd., #1000 
San Diego, CA 92108 
angela_leiba@URSCorp.com
 

APPLICANT’S COUNSEL
Allan J. Thompson 
Attorney at Law 
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Orinda, CA 94563 
allanori@comcast.net
Ella Foley Gannon, Partner 
Bingham McCutchen, LLP 
Three Embarcadero Center 
San Francisco, CA 94111 
ella.gannon@bingham.com

INTERESTED AGENCIES
California ISO 
e-recipient@caiso.com
Jim Stobaugh 
BLM – Nevada State Office 
P.O. Box 12000 
Reno, NV  89520 
jim_stobaugh@blm.gov
Rich Rotte, Project Manager 
Bureau of Land Management 
Barstow Field Office 
2601 Barstow Road 
Barstow, CA  92311 
richard_rotte@blm.gov

Becky Jones 
California Department of 
Fish & Game 
36431 41st Street East 
Palmdale, CA  93552 
dfgpalm@adelphia.net

INTERVENORS
County of San Bernardino 
Ruth E. Stringer, County Counsel 
Bart W. Brizzee, Deputy County Counsel 
385 N. Arrowhead Avenue, 4th Floor 
San Bernardino, CA 92415-0140 
bbrizzee@cc.sbcounty.gov
California Unions for Reliable Energy 
(CURE) 
c/o: Loulena A. Miles, Marc D. Joseph 
Adams Broadwell Joseph & Cardozo 
601 Gateway Boulevard, Ste. 1000 
South San Francisco, CA 94080 
lmiles@adamsbroadwell.com
Defenders of Wildlife 
Joshua Basofin 
1303 J Street, Suite 270 
Sacramento, California 95814 
e-mail service preferred
jbasofin@defenders.org
Society for the Conservation of 
 Bighorn Sheep 
Bob Burke & Gary Thomas 
P.O. Box 1407 
Yermo, CA 92398 
cameracoordinator@sheepsociety.com

Basin and Range Watch 
Laura Cunningham & Kevin Emmerich 
P.O. Box 70 
Beatty, NV  89003 
atomictoadranch@netzero.net
Patrick C. Jackson 
600 N. Darwood Avenue 
San Dimas, CA  91773 
e-mail service preferred
ochsjack@earthlink.net

Gloria D. Smith, Senior Attorney 
Sierra Club 
85 Second Street, Second floor 
San Francisco, CA 94105 
gloria.smith@sierraclub.org
*Newberry Community Service District 
Wayne W. Weierbach 
P.O. Box 206 
Newberry Springs, CA 92365 
newberryCSD@gmail.com

ENERGY COMMISSION
ANTHONY EGGERT 
Commissioner and Presiding Member 
aeggert@energy.state.ca.us

JEFFREY D. BYRON 
Commissioner and Associate Member 
jbyron@energy.state.ca.us

Paul Kramer 
Hearing Officer 
pkramer@energy.state.ca.us
Lorraine White, Adviser to  
Commissioner Eggert 
e-mail service preferred
lwhite@energy.state.ca.us
Kristy Chew, Adviser to 
Commissioner Byron 
e-mail service preferred
kchew@energy.state.ca.us

Caryn Holmes 
Staff Counsel 
cholmes@energy.state.ca.us

Steve Adams 
Co-Staff Counsel 
sadams@energy.state.ca.us

Christopher Meyer 
Project Manager 
cmeyer@energy.state.ca.us

Jennifer Jennings 
Public Adviser 
publicadviser@energy.state.ca.us
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