
 
 

BEFORE THE ENERGY RESOURCES CONSERVATION AND DEVELOPMENT 
COMMISSION OF THE STATE OF CALIFORNIA 

Application for Certification for the 
Mirant Marsh Landing Generating Station Project Docket No. 08-AFC-3 

PREHEARING CONFERENCE STATEMENT OF 
MIRANT MARSH LANDING, LLC 

June 28, 2010 Lisa A. Cottle 
Winston & Strawn LLP 
101 California Street, Suite 3900 
San Francisco, California  94111 
Telephone:  (415) 591-1579 
Facsimile:  (415) 591-1400 
lcottle@winston.com 

Attorneys for Mirant Marsh Landing, LLC 

DOCKET
08-AFC-3

 DATE JUN 28 2010

 RECD. JUN 28 2010



1 
 

BEFORE THE ENERGY RESOURCES CONSERVATION AND DEVELOPMENT 
COMMISSION OF THE STATE OF CALIFORNIA 

Application for Certification for the 
Mirant Marsh Landing Generating Station Project Docket No. 08-AFC-3 

PREHEARING CONFERENCE STATEMENT OF 
MIRANT MARSH LANDING, LLC 

In accordance with the Notice of Prehearing Conference and Evidentiary Hearing issued 

on May 26, 2010 (“Hearing Notice”), Mirant Marsh Landing, LLC, the applicant in this 

proceeding (“Mirant Marsh Landing”), submits this prehearing conference statement.  Mirant 

Marsh Landing filed its Application for Certification in this proceeding on May 30, 2008 seeking 

a Commission license for the Marsh Landing Generating Station (“MLGS”).  On September 15, 

2009, Mirant Marsh Landing filed an amendment to the AFC to reflect project design changes.  

With these design changes, the MLGS will be a 760 megawatt natural gas-fired electricity 

generating facility that incorporates four Siemens 5000F combustion turbine generators 

operating in simple cycle mode.  The MLGS will be a peaking facility with fast-start and 

fast-ramping capabilities that offers a high level of operating flexibility.  As a peaking facility, 

the MLGS will have a maximum annual capacity factor of 20 percent. 

On March 22, 2010, the Bay Area Air Quality Management District (“BAAQMD”) 

provided its Preliminary Determination of Compliance (“PDOC”) for the MLGS.  On April 26, 

2010, Staff issued a Staff Assessment that was intended to present Staff’s final analysis and 

conclusions for the MLGS, subject to revisions that may be necessary once the BAAQMD issued 

its Final Determination of Compliance (“FDOC”).  On May 4, 2010, Staff held a public 

workshop to discuss the Staff Assessment and comments from the parties, interested agencies, 

and the public.  Staff also invited parties and interested agencies and the public to submit written 

comments on the Staff Assessment by May 26, 2010.  Mirant Marsh Landing and the City of 

Antioch were the only parties who submitted comments on the Staff Assessment.  On May 12, 

2010, the Committee held a status conference and determined that this case was ready to 

progress to Committee proceedings.  At the status conference, the Committee established July 1, 
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2010 as the date for the prehearing conference and evidentiary hearing.  At the status conference, 

the Committee also established a schedule for the publication of a Revised Staff Assessment that 

would reflect comments discussed at the Staff workshop and any additional comments received 

by the due date, followed by the submission of testimony by the applicant and other parties.  The 

Hearing Officer read the schedule at the status conference and requested comment from the 

conference participants.  The schedule was subsequently memorialized in the Hearing Notice. 

On June 10, 2010, Staff published its Revised Staff Assessment.  The Revised Staff 

Assessment addresses comments received during the public comment period and reflects other 

minor edits.  The Revised Staff Assessment concludes that, with the mitigation measures in 

Staff’s recommended Conditions of Certification, the MLGS will comply with all applicable 

laws, ordinances, regulations and standards (“LORS”) and will not result in any significant 

direct, indirect, or cumulative adverse impacts to the environment or in any of the technical areas 

considered in the Commission’s licensing process.  Prior to publication of the Revised Staff 

Assessment, the staff of the BAAQMD provided Staff with the permit conditions that BAAQMD 

staff anticipated would be included in the FDOC so that those permit conditions could be 

included in the Revised Staff Assessment.  On June 16, 2010, Mirant Marsh Landing filed its 

Written Testimony, Witness Declarations, and Witness Qualifications (“Applicant’s Written 

Testimony”).  On June 23, 2010, Mirant Marsh Landing submitted its proposed findings as 

allowed by the Hearing Notice and a subsequent extension of the due date.  On June 25, 2010, 

the BAAQMD issued its FDOC for the MLGS confirming that the MLGS will comply with all 

applicable BAAQMD rules and regulations.  The FDOC was sent to the Commission on June 25, 

2010.  The applicant has reviewed the FDOC and confirmed that the changes in the FDOC’s 

permit conditions are already reflected in the permit conditions in the Air Quality section of the 

Revised Staff Assessment.  This can be confirmed on the record at the evidentiary hearing by the 

appropriate witnesses for Air Quality. 

With these developments, all topics areas are complete and ready to proceed to 

evidentiary hearing.  There are no issues in dispute among the parties to this proceeding and no 

issues that require adjudication to resolve.  As explained in the Applicant’s Written Testimony, 

Mirant Marsh Landing accepts Staff’s proposed Conditions of Certification as set forth in the 

Revised Staff Assessment with two clarifying changes:  (1) a modification to the wording of 

Condition of Certification SOIL & WATER-6 to be consistent with Staff’s analysis in the 
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Revised Staff Assessment; and (2) a correction to the verification for SOIL & WATER-4 to 

reflect the associated Condition of Certification and applicable LORS.  With these two changes, 

Mirant Marsh Landing accepts all of Staff’s proposed Conditions of Certification.  At the hearing 

Mirant Marsh Landing will be prepared to discuss its requested changes. 

Below is the information requested in the Hearing Order, organized according to the 

categories specified in the Hearing Order. 

1. Topic areas that are complete and ready to proceed to evidentiary hearing 

As explained above, all topic areas are complete and ready to proceed to evidentiary 

hearing. 

2. Topic areas that are not complete and not yet ready to proceed to evidentiary 
hearing, and the reasons therefor 

As explained above, all topic areas are complete and ready to proceed to evidentiary 

hearing. 

3. Topic areas that remain disputed and require adjudication, and the precise nature 
of the dispute for each topic 

As explained above, there are no disputed issues that require adjudication to resolve. 

4. Identity of each witness sponsored by each party (note: witnesses must have 
professional expertise in the scope of their testimony); the topic area(s) which each 
witness will present; a brief summary of the testimony to be offered by each witness; 
qualifications of each witness; and the time required to present direct testimony by 
each witness 

The Applicant’s Written Testimony identifies all of the witnesses who are providing 

testimony on behalf of Mirant Marsh Landing and includes a statement of their qualifications 

(see Appendix A to Applicant’s Written Testimony).  The table included as Attachment A to this 

prehearing conference statement identifies, by topic area, the witnesses who are providing the 

testimony in the Applicant’s Written Testimony, along with the Exhibits that each witness is 

sponsoring as specified in his or her written testimony.  Attachment B to this prehearing 

conference statement is an exhibit list showing all Exhibits that have been identified in this 

proceeding to date.  The Applicant’s Written Testimony is marked as Exhibit 42 and the 

associated witness qualifications are marked as Exhibit 42(w). 
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Given that there are no disputed issues that require adjudication, Mirant Marsh Landing 

proposes to submit the Applicant’s Written Testimony (Exhibit 42) and all included Exhibits 

(Exhibits 1-41 and 100-108, as identified on the Exhibit List in Attachment B) into the record by 

written declaration of the applicant’s witnesses.  Mirant Marsh Landing stipulates that Staff can 

do the same with the Revised Staff Assessment and the associated witness declarations. 

In addition, two of Mirant Marsh Landing’s witnesses will be prepared to provide 

testimony at the hearing that will be offered as a short informational presentation regarding the 

MLGS project, and to support Mirant Marsh Landing’s requested language changes to Condition 

of Certification SOIL & WATER-6 and the verification for Condition of Certification SOIL & 

WATER-4.  The live testimony will be a summary of testimony that is included in the 

Applicant’s Written Testimony.  The witnesses who will testify at the hearing are identified 

below along with a summary of the testimony they will provide.  Several other witnesses for the 

applicant will be available to answer questions at the hearing, either in person or by telephone.  

These witnesses and the subjects of their written testimony are also identified below.  As stated 

above, a statement of qualifications for all of the applicant’s witnesses is included in Appendix A 

to the Applicant’s Written Testimony.  (Exhibit 42(w).) 

Witnesses Providing Testimony at the Hearing:  Jonathan Sacks and Anne Connell 

Mr. Sacks is a Director of Business Development and Transactions at Mirant 

Corporation and the Project Director for the MLGS project.  Ms. Connell is the Project 

Manager at URS Corporation for the MLGS project.  Mr. Sacks and Ms. Connell are the 

witnesses providing the Applicant’s Written Testimony addressing Project Description 

(Exhibit 42(b)).  Mr. Sacks also is providing the Applicant’s Written Testimony on 

Executive Summary (Exhibit 42(a)), and he is one of the witnesses providing the 

Applicant’s Written Testimony on Facility Design (Exhibit 42(q)), Power Plant 

Efficiency (Exhibit 42(s)), and Power Plant Reliability (Exhibit 42(t)).  Mr. Sacks also 

provided testimony on the ammonia slip limit in the Applicant’s Written Testimony on 

Air Quality (Exhibit 42(c)).  In addition to Project Description, Ms. Connell is one of the 

witnesses providing the Applicant’s Written Testimony on Land Use (Exhibit 42(g)), Soil 

and Water Resources (Exhibit 42(k)), and Transmission System Engineering 

(Exhibit 42(u)), and she is providing the Applicant’s Written Testimony on Alternatives 

(Exhibit 42(v)). 
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Mr. Sacks and Ms. Connell will testify at the hearing as a panel to provide an 

overview of the MLGS project and to describe its operational capabilities.  The panel also 

will explain Mirant Marsh Landing’s requested changes to Staff’s proposed Condition of 

Certification SOIL & WATER-6 and the verification for Condition of Certification SOIL 

& WATER-4.  The panel will be available for questions as needed.  The direct testimony 

should require no more than 20 minutes. 

Witnesses Available for Questions at the Hearing 

1) Transmission System Engineering:  Peter Mackin:  Mr. Mackin is one of the 

witnesses providing the Applicant’s Written Testimony on Transmission System 

Engineering.  (Exhibit 42(u).)  The Applicant’s Written Testimony and the 

Revised Staff Assessment explain that the MLGS will be required to progress 

through the remainder of the California Independent System Operator’s Large 

Generator Interconnection Process (“LGIP”) in order to qualify for a Large 

Generator Interconnection Agreement.  The LGIP ensures compliance with 

applicable transmission system engineering LORS and ensures that there will be 

no significant adverse impacts to the transmission system and no violation of 

applicable reliability standards.  Staff has included Condition of Certification 

TSE-5 to ensure these results.  Mr. Mackin will be available to answer questions 

regarding the LGIP and the manner in which the associated Phase II 

interconnection study is being prepared.  The Phase II interconnection study is 

expected be released in July 2010. 

2) Air Quality:  John Lague:  Mr. Lague is the primary witness providing the 

Applicant’s Written Testimony on Air Quality.  (Exhibit 42(c).)  Mr. Lague will 

attend the hearing and will be available to confirm, as necessary, the consistency 

of conditions in the FDOC with the conditions that are included in the Revised 

Staff Assessment, and to answer any questions about the Air Quality analysis. 

3) Soil and Water Resources:  Jack Wittman:  Dr. Wittman is one of the witnesses 

providing the Applicant’s Written Testimony on Soil and Water Resources.  

(Exhibit 42(k).)  Dr. Wittman prepared the Aquifer Characterization and 

Groundwater Model Report that was provided with the amendment to the AFC 

(Exhibit 20(e)) and the associated presentation at the October 2009 workshop and 
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responses to Staff’s data requests (Exhibits 25, 30(b)).  Dr. Wittman will be 

available at the hearing to answer any questions about the use of groundwater.  As 

noted above, Anne Connell also is providing the Applicant’s Written Testimony 

on Soil & Water Resources.  She also will be present at the hearing to answer 

questions about the project’s water use and discharge. 

4) Waste Management:  Erik Skov:  Mr. Skov is the witness providing the 

Applicant’s Written Testimony on Waste Management.  (Exhibit 42(o).)  Mr. 

Skov will be available by phone to answer any questions about the Waste 

Management analysis.  The Revised Staff Assessment and Applicant’s Written 

Testimony explain that sufficient information is known about existing 

contamination at the MLGS site to prepare conditions of certification that ensure 

compliance with applicable LORS and protect workers and the off-site public 

from exposure.  The former owner of the project site, PG&E, is currently working 

with the California Environmental Protection Agency’s Department of Toxic 

Substances Control (“DTSC”) to evaluate the extent of existing known 

contamination and to develop a remedial action plan for the project site as 

necessary.  Staff has proposed Condition of Certification WASTE-10 to require 

the project owner to ensure that all DTSC-required remedial work is completed 

prior to the start of excavation in the affected areas.  Condition of Certification 

WASTE-10 also requires the project owner to provide the Compliance Project 

Manager with copies of documents submitted to DTSC and copies of written 

correspondence between PG&E and DTSC regarding the project site.  The 

applicant has provided several documents describing the results of PG&E’s work 

at the site to Staff.  The documents that were available as of June 16, 2010 were 

included as Exhibits to the Applicant’s Written Testimony.  (See, e.g., 

Exhibits 34, 36, 38, 41.)  Since the Applicant’s Written Testimony was filed, 

PG&E has provided additional documentation and written correspondence and the 

applicant has submitted copies to Staff.  These additional documents have not 

been marked as Exhibits, but the applicant will bring copies to the hearing and 

can mark and admit them as requested by the Committee.  Ms. Connell, the URS 

Project Manager for the MLGS project, will be present at the hearing to address 

the documents as needed. 
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5. Topic areas upon which a party desires to cross-examine witnesses, a summary of 
the scope of such cross-examination, and the time desired for such cross-
examination 

The only two parties who have filed testimony in this proceeding are Mirant Marsh 

Landing and Staff.  Mirant Marsh Landing does not anticipate the need to conduct 

cross-examination of Staff’s witnesses, but reserves the right to participate in any discussion and 

exchange that may take place at the hearing, including those that may take place using the 

informal hearing procedures described in the Hearing Notice. 

Robert Sarvey, Local Clean Energy Alliance (“LCEA”), and Rob Simpson each filed a 

petition to intervene after the deadline in this proceeding.  The Committee denied Mr. Sarvey’s 

late-filed petition to intervene in a written order dated June 21, 2010.  Because Mr. Sarvey does 

not have intervenor status in this proceeding, his purported testimony should not be admitted as 

an exhibit in this proceeding or included in the evidentiary record.  Mr. Sarvey also served his 

testimony after the 4:00 pm deadline established in the Hearing Notice.  The document that Mr. 

Sarvey submitted on June 21, 2010 should be treated as public comment rather than testimony.  

Mr. Sarvey has the right to make comments during the public comment portion of the evidentiary 

hearing, but he should not be permitted to provide testimony or conduct cross examination of 

witnesses.  Mr. Sarvey recently appealed the Committee’s denial of his petition to intervene to 

the full Commission.  The applicant maintains that the Committee properly denied Mr. Sarvey’s 

late-filed petition and will urge the Commission to deny Mr. Sarvey’s appeal. 

The Committee has not yet ruled on the late-filed petitions to intervene of LCEA and Mr. 

Simpson.  The applicant opposes these late-filed interventions and urges the Committee to deny 

their late-filed petitions for the same reasons that Mr. Sarvey’s petition was denied.  (See 

Applicant’s Opposition filed June 22, 2010.)  In addition, even if LCEA and Mr. Simpson were 

to be granted intervenor status, their purported testimony should be rejected because:  (1) both 

LCEA and Mr. Simpson served their purported testimony after the 4:00 pm deadline established 

in the Hearing Order; and (2) neither LCEA nor Mr. Simpson submitted witness qualifications or 

otherwise demonstrated that their witnesses possess professional expertise in the scope of their 

purported testimony.  The documents filed by LCEA and Mr. Simpson therefore should be 

treated as public comment and not as testimony. 

In the event that Mr. Sarvey, LCEA or Mr. Simpson is allowed to participate as an 

intervenor, the applicant reserves the right to cross-examine their witnesses at the hearing.  Any 
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cross-examination would focus on demonstrating that Mr. Sarvey, LCEA and Mr. Simpson have 

not presented any relevant concern that has not already been fully addressed and resolved in the 

Revised Staff Assessment, the FDOC, and the Applicant’s Written Testimony.  The applicant 

also reserves the right to request a Committee determination as to whether each offered witness 

is an expert as defined in the California Evidence Code. 

6. An exhibit list identifying exhibits and declarations that each party intends to offer 
into evidence 

As stated above, an Exhibit List with all Exhibits identified to date is included with this 

prehearing conference statement as Attachment B.  Word versions of this prehearing conference 

statement and the Exhibit List are being sent to the Hearing Officer today. 

7. Proposals for briefing deadlines, vacation schedules, and other scheduling matters 

Given that there are no disputed issues among the parties, the applicant does not foresee a 

need for post-hearing briefs.  If any briefs are required, they should be due within two weeks 

after the hearing transcript becomes available. 

8. For all topics, the parties shall review the Proposed Conditions of Certification 
listed in the Revised Staff Assessment (RSA) for enforceability, comprehension, and 
consistency with the evidence, and submit any proposed modifications 

As stated above, Mirant Marsh Landing has requested just two clarifying changes to 

Staff’s proposed Conditions of Certification:  one change to the wording in Staff’s proposed 

Condition of Certification SOIL & WATER-6; and one correction to the verification in Staff’s 

proposed Condition of Certification SOIL & WATER-4.  These requested changes were 

described in the Applicant’s Written Testimony.  (Exhibit 42(k), pp. 43-46.)  As explained 

therein, the applicant is asking for one modification to the wording of Condition of Certification 

SOIL & WATER-6 to make the requirement consistent with Staff’s analysis that the MLGS use 

of potable water supplied by the City of Antioch for process purposes complies with applicable 

LORS, including the Commission’s policy on the use of fresh water for cooling purposes.  The 

applicant is requesting one correction to the verification for Condition of Certification SOIL & 

WATER-4 to ensure consistency with the associated Condition of Certification and applicable 

LORS.  The applicant’s requested changes are shown in strikethrough and underlined text in the 

Applicant’s Written Testimony, relevant portions of which are included with this prehearing 

conference statement as Attachment C. 





 

Attachment A 

Table Identifying Witnesses and Exhibits by Topic Area 

 















 

Attachment B 

Exhibit List as of June 28, 2010 



































 

Attachment C 

Copy of Applicant’s Written Testimony (Exhibit 42(k)), pp. 43-46 

Showing Applicant’s Proposed Changes to 
Staff’s Proposed Condition of Certification SOIL & WATER-6, and 

the Verification for Staff’s Proposed Condition of Certification SOIL & WATER-4 
















