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California Energy Commission 
Attn Docket No. 09-AFC-8 
1516 Ninth Street, MS-4 
Sacramento, CA  95814-5512 
 
 Re:  Genesis Solar Energy Project; 09-AFC-8  
 
Dear Docket Clerk: 
 
 Enclosed are an original and one copy of REBUTTAL TESTIMONY OF 
DAVID S. WHITLEY ON BEHALF OF THE CALIFORNIA UNIONS FOR 
RELIABLE ENERGY ON CULTURAL RESOURCES FOR THE GENESIS 
SOLAR ENERGY PROJECT.  Please docket the original, conform the copy and 
return the copy in the envelope provided. 
 
 Thank you for your assistance. 
 
 
      Sincerely, 
        
      /S/ 
 
      Rachael E. Koss 
 
REK:bh 
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I. Introduction 

 
I am a professional archaeologist. I received a Ph.D. in Anthropology, with a 

specialization in Archaeology, from the University of California, Los Angeles, in 
1982. I have been previously employed as Chief Archaeologist at UCLA; have served 
as US Representative and on the Council of Directors for the International Council 
of Monuments and Sites (ICOMOS); and was appointed as Prehistoric Archaeologist 
to the State of California, Historical Resources Commission (1986-7). In 2001 I 
received the Thomas F. King Award for Excellence in Cultural Resource 
Management from the Society for California Archaeology. I have provided cultural 
resources consulting services for CEQA and NEPA applications for over 30 years. 
My professional publications include over 100 articles and book chapters, and 
seventeen books and monographs, and I fully meet the Secretary of the Interior’s 
Standards and Guidelines for Professional Qualifications as a Principal Investigator 
for archaeological projects (see 36 CFR Part 61).  A summary of my education and 
experience is attached to this testimony as Attachment 1. 
 

The California Unions for Reliable Energy (CURE) retained my firm, ASM 
Affiliates, Inc., to review the cultural resources Staff assessments for the Genesis 
Solar Energy Project (Genesis or Project) and to prepare expert testimony regarding 
strategies for the identification, avoidance and mitigation of cultural resources 
impacts associated with Genesis project development, especially with respect to 
compliance with CEQA guidelines and standards. 
 

The June 2010 CEC Revised Staff Assessment concludes that: “With the 
adoption and implementation of the entire complement of cultural resources 
conditions, Conditions of Certification CUL-1 through CUL-17, the GSEP project 
would be in conformity with all applicable laws, ordinances, regulations, and 
standards” (C.3-2).  In the following testimony, I demonstrate that the CEC Staff 
analysis and recommended Conditions of Certification instead fail to comply with 
the letter and intent of CEQA. 
 

II. Points of Concurrence 
 

The June 2010 Revised Staff Assessment of the Genesis Project cultural 
resources has changed significantly since the earlier March 2010 preliminary 
analysis.  The March 2010 Staff Assessment/Draft Environmental Impact 
Statement (SA/DEIS) estimated that the Genesis Project would have significant 
direct impacts to 14 archaeological sites, and significant indirect impacts to one 
ethnographic resource.  The June 2010 Revised Staff Assessment analysis upward 
revises these figures to include significant direct impacts to 27 archaeological 
resources, and significant indirect impacts to 248 cultural resources. 
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CEC Staff has, appropriately, begun to appreciate the gravity of the significant 
adverse impacts to cultural resources that will result from the Genesis Project.  
They have also correctly acknowledged the cumulative adverse impacts that will 
result from this project in combination with similar development applications in the 
California deserts. 
 

I concur with Staff’s identification of the Prehistoric Trails Network Cultural 
Landscape (PTNCL) and the Desert Training Center California-Arizona Maneuver 
Area Cultural Landscape (DTCCL) as historical districts/cultural landscapes.  I also 
concur with their recommendation that these cultural landscapes be considered 
eligible to the National Register of Historic Places (NRHP) and the California 
Register of Historic Resources (CRHR).  I also concur with Staff’s determination 
that significant direct adverse impacts to 27 archaeological sites will occur as a 
result of the proposed Project. 
 

III. Failure to Follow Standard Archaeological Practice for CEQA 
Compliance and Implementation 

 
As is widely understood, the CEQA Guidelines encourage state and local 

agencies to develop their own implementation procedures for regulatory compliance. 
As is further understood, although this permits some agency-specific latitude, such 
procedures must satisfy the CEQA requirement that “each significant 
environmental effect” be identified, and that the potential mitigation measures for 
each adverse effect must be discussed (CEQA Guidelines 15126.4(a)1). CEQA lead 
agencies and agency staffs have both formally and informally adopted a set of 
standard archaeological procedures intended to comply with these requirements. 
For the preparation of a DEIR, the widely followed CEQA standard practice 
includes a Phase I archaeological survey (intensive site “inventory”), and a Phase II 
test excavation and determination of significance. Final recommendations for the 
management of cultural resources are developed, and included in a DEIR, based on 
the results of these two procedures. 
 

As is discussed below, these two procedures are necessary to develop appropriate 
mitigation measures for each identified adverse impact. Such measures will vary 
depending upon the nature of the specific resource, and the significance values that 
these procedures identify. A prehistoric village containing a cemetery, for example, 
will likely be determined significant based both on its religious importance to 
Native Americans, and its potential to yield valuable scientific information about 
the past. A prehistoric tool-making workshop, in contrast, may be identified as 
significant solely due to its potential to provide archaeological information.  
 

As the Revised Staff Assessment acknowledges, the Applicant’s archaeological 
consultants have completed site inventories but not determinations of significance, 
based on test excavations that provide affirmative information concerning the size, 
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integrity and nature of each cultural resource. Determinations of significance for 
the sites are proposed by the Staff instead, based on, in effect, a “laboratory 
exercise,” using extrapolations from the Phase I survey data. 
 

The completion of a Phase II test excavation and determination of significance, 
as standard CEQA practice, represents the tacit acknowledgment that survey level 
data alone are inadequate for accurate significance determination. That is, the 
completion of test excavations, as standard CEQA practice, reflects the well-known 
archaeological fact that surface evidence obtained during site surveys is at best 
incomplete and, at worst, may be entirely misleading. Certainly, survey level data 
do not necessarily provide information concerning all of the significance values a 
resource may include. The use of survey level data alone, hence, is considered 
inadequate to develop appropriate mitigation measures. 
 

Staff’s justification for this departure from CEQA standard practice cites federal 
regulations (36 CFR 800.14b) that allow for the resolution of “complex” cultural 
resource project situations through the development of a Programmatic Agreement 
(PA), providing for site evaluations and mitigation measures after project 
certification. Two points are important to emphasize in this regard: 
 
 (1) The proposed Project involves approximately 2,000 acres and contains 27 
archaeological sites. There is nothing complex about the Genesis Project from the 
cultural resources survey perspective, especially relative to numerous CEQA-
regulated California land developments. Within the last four years alone, for 
example, I have conducted two projects for land developments, each involving 
acreage figures an order of magnitude larger than the Genesis application, each 
with double or more the number cultural resources. In both cases, Phase I 
archaeological surveys and Phase II test excavations were required by the CEQA 
lead agencies (Los Angeles and Kern counties) as base-line data for the DEIRs. My 
firm, similarly, is currently conducting evaluations (equivalent to CEQA Phase II 
test excavations) for another federal agency involving 85 archaeological sites; the 
fieldwork timeline for this project is six weeks. 
 

As the SA/DEIS makes clear (C.3-16 – 17), CEQA implementation for the 
proposed Project was determined not by the CEC Staff, and not to ensure adequate 
regulatory compliance, but instead by the Project Applicant, for reasons of 
expediency alone. Insofar as I am aware, nothing in the CEQA statutes or 
guidelines directs agencies to ensure regulatory compliance predicated on the over-
riding importance of expediency for an Applicant. 
 
 (2) Whereas federal regulations allow for these kinds of data gaps and 
procedures in the development of a DEIS, CEQA has no such dispensation for 
cultural resources information and significance evaluations. CEQA instead requires 
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that each potential adverse impact be identified, and appropriate mitigation 
measures be identified, described and considered. 
 

Staff’s analysis fails to acknowledge that the proposed Project has not complied 
with standard CEQA practice with respect to cultural resources, nor complied with 
the kinds of base-line data and analysis required by CEQA. 
 

IV.  Failure to Identify All Potential Project Impacts 
 

As both the SA/DEIS and Revised Staff Assessment acknowledge, the final 
Project area of potential effect (APE) has not yet been determined inasmuch as the 
route for a secondary access road has not been established. Unless and until that 
route has been specified, and archaeological studies completed on it, it is not 
possible to identify each of the Project’s adverse impacts, as is required by CEQA. 
 

V. Failure to Identify Appropriate Mitigation Measures for Significant 
Adverse Impacts 

 
As noted above, appropriate mitigation measures for the Project’s adverse 

impacts to each cultural resource have not been identified or considered. This 
failure results from the Staff’s analysis which has either inferred or, at the 
Applicant’s request, assumed that all 27 of the sites within the APE are significant 
with respect to a single significance value: scientific research importance. The 
proposed mitigation measures—data recovery (salvage excavations)—reflect Staff’s 
unsupported assumption that research importance is the only potential value that 
the sites may contain, and that salvage excavations are in every case adequate to 
mitigate the sites’ destruction.  
 

Staff’s conclusions in this regard fail to apprehend the fundamental point: while 
scientific value qualifies the sites as significant under CEQA, these sites may 
contain additional heritage values which might also qualify them as CEQA 
significant, and these must also be considered when developing appropriate 
mitigation measures. Indeed, as the CEQA Guidelines explicitly acknowledge:  
“Preservation in place is the preferred manner of mitigating impacts to 
archaeological sites” (15126.4(b)2(A)). Nowhere does Staff’s analysis consider this 
CEQA preferred mitigation measures, for example through Project re-design. Yet 
there are many cases where preservation in place is the only appropriate mitigation 
measure, because of the nature of an archaeological site’s significance values.  
 

A well-known recent example of this fact—and a demonstration of the 
inadequacy of the proposed compliance approach—is provided by the U.S. Army 
Corps of Engineer’s Playa Vista project, in the City of Los Angeles. In a fashion 
similar to the Genesis Project, the Corps failed to require test excavations prior to 
project approval, instead assuming that a PA and archaeological data recovery 
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would serve as the appropriate mitigation for a known archaeological site, following 
project approval. The result was the discovery, removal and therefore destruction, of 
an early 19th century Tongva-Gabrielino tribal cemetery containing 386 burials, at 
an archaeological cost of greater than $12 million. 
 

At least three of the prehistoric archaeological sites within the Genesis APE, 
based on the surface evidence alone as described in the Revised Staff Assessment, 
appear to represent lakeshore village sites that have the potential to contain 
burials/cemeteries. (Staff’s categorization of these sites as “temporary camps” is 
misleading and inappropriate in light of the last century of archaeological research 
in the California deserts.) Adequate determination of the appropriate mitigation 
measures for these and the other sites requires the identification of each site’s 
significance values, not the selection of a single value, as if this is necessarily 
appropriate to all cultural resources. The Staff’s proposed CEQA compliance, in this 
respect, is not based on the responsible stewardship and treatment of the cultural 
resources, but instead on the procedure that is most expedient for the Applicant. 
 

VI.  Inappropriate Conditions of Certification 
 

Staff’s recommended Conditions of Certification include measure CUL-17, which 
is directed at large, complex sites with sub-surface archaeological deposits. Staff 
proposes that the excavation of systematically located backhoe trenches will serve 
to adequately mitigate the adverse impacts resulting from the destruction of these 
sites. 
 

Even under archaeological supervision, the use of backhoe trenches to excavate 
large and complex prehistoric sites is massively inappropriate, if not literally 
offensive to the sensibilities of Native Californian tribal peoples and the 
professional California archaeological community. Large and complex sites are 
exactly the kinds of sites that commonly contain human burials and other kinds of 
sensitive remains and features. The use of a backhoe in such circumstances is as 
likely to destroy these kinds of archaeological remains as allow for their recovery 
and analysis. 
 

Following long and widely-accepted professional California archaeological 
practice, subsurface testing and data recovery procedures should include the 
controlled hand-excavation of sites, not the mechanical excavation of the sites. 
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