
 

2398-069a 

DANIEL L. CARDOZO 
THOMAS A. ENSLOW 

TANYA A. GULESSERIAN 
JASON W. HOLDER 
MARC D. JOSEPH 

ELIZABETH KLEBANER 
RACHAEL E. KOSS 
LOULENA A. MILES  
ROBYN C. PURCHIA 

 
OF COUNSEL 

THOMAS R. ADAMS 
ANN BROADWELL 
GLORIA D. SMITH  

SACRAMENTO OFFICE 
 
520 CAPITOL MALL, SUITE 350 
SACRAMENTO, CA  95814-4715 

T E L :   ( 9 1 6 )  4 4 4 - 6 2 0 1  
F A X :   ( 9 1 6 )  4 4 4 - 6 2 0 9  

ADAMS BROADWELL JOSEPH & CARDOZO 
 

A PROFESSIONAL CORPORATION 
 

A T T O R N E Y S  A T  L A W  
 

6 0 1  G A T E W A Y  B O U L E V A R D ,  S U I T E  1 0 0 0  

S O U T H  S A N  F R A N C I S C O ,  C A   9 4 0 8 0 - 7 0 3 7  
___________ 

 
T E L :  ( 6 5 0 )  5 8 9 - 1 6 6 0  
F A X :  ( 6 5 0 )  5 8 9 - 5 0 6 2  

e k l e b a n e r @ a d a m s b r o a d w e l l . c o m  

 printed on recycled paper 

 
 
 

 
 
 

June 16, 2010 
 
 
 
 
California Energy Commission 
Attn: Docket No. 09AFC6 
1516 Ninth Street, MS-4 
Sacramento, CA  95814-5512 
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ENERGY FOR THE BLYTHE SOLAR POWER PROJECT.  Please process the 
document and provide us with a conformed copy in the envelope provided. 
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I. Introduction 

 
I have been working for the California Unions for Reliable Energy 

(“CURE”) as a consultant on the Application for Certification (“AFC”) for the 
Blythe Solar Power Project (“Project” or “BSPP”) since the data adequacy 
phase.  I have reviewed numerous documents and have conducted my own 
investigations and analyses regarding the Project’s potential environmental 
impacts and alternatives.   
 

I have a Master’s of Science Degree in Wildlife and Fisheries Science 
from the Pennsylvania State University, University Park.  The degree 
program included coursework in Landscape Ecology, Biometrics, Statistics, 
Conservation Biology, and Wetland Ecology.  For my thesis, I conducted 
seven seasons of independent research on avian use of restored wetlands.  
The U.S. Fish and Wildlife Service subsequently used my technical report as 
a model for other habitat restoration monitoring projects in Pennsylvania. 
 

My employment experience has included work in the fields of wildlife 
biology, forestry, and natural resource consulting.  Much of my work over the 
past two and a half years has involved review of environmental documents 
associated with development of large-scale solar energy facilities.  To date, I 
have served as an expert on 12 different solar projects, 9 of which are being 
sited in the Mojave or Sonoran Desert.  I am currently concluding a two-year 
contract I hold with the State of California to conduct surveys for the 
Peninsular bighorn sheep near Anza-Borrego Desert State Park.  I serve as a 
member of the scientific review team responsible for assessing the 
effectiveness of the US Forest Service’s implementation of the Herger-
Feinstein Quincy Library Group Act. 

 
For the past two and a half years I have operated my own consulting 

business.  I previously served as a Senior Biologist for TSS Consultants and 
ECORP Consulting.  Other positions I have held have included conducting 
wildlife research for the National Park Service, the Point Reyes Bird 
Observatory, and the University of California.  While in graduate school I 
served as an instructor of Wildlife Management and as a teaching assistant 
for a course on ornithology.  A summary of my education and professional 
experience is attached to this testimony as provided with my opening 
testimony. 
 

My testimony is based on the activities described above, the 
Applicant’s opening testimony dated June 11, 2010,  and the knowledge and 
experience I have acquired during more than 18 years of working in the field 
of natural resources management.   
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II. Mitigation for Potentially Significant Project Noise Impacts on 
Birds  

 
The Applicant argues Staff has imposed excessive and unreasonable 

restrictions on Project noise from “steam blows.”1  According to the 
Applicant’s testimony,  

The nearest undisturbed area (i.e., native habitat) that would 
potentially support nesting birds is located approximately 3,200 
feet away from each steam blow source location. Given these 
variables, the expected noise level at the potential nesting areas 
would be approximately 59 dBA, well below the normally 
applied threshold of 65 dBA (65 dBA would occur approximately 
1,600 feet from the source).2 

 
Neither the Applicant’s testimony nor the scientific literature supports the 
contention that 59 dBA can be used as a no-effect threshold.  Research on the 
effects of noise on birds indicates large intra and inter-species variations. 3, 4, 5  
Site-specific assessments are therefore necessary to demonstrate site and 
species-specific thresholds.  Because the Applicant has not conducted these 
assessments, the Applicant has no basis to conclude noise levels of 59 dBA 
would not result in significant impacts to nesting birds.  To the contrary, 
research on the effects of traffic noise on breeding birds concluded ambient 
noise up to a given level resulted in no reduction in the density of bird 
populations.6  However, once an ambient noise threshold level was exceeded, 
densities decreased exponentially with increased noise.7  Threshold levels 
were found to range from 36 to 58 decibels, depending on the species.8   
 

Reijnen et al. (1997) concluded sound levels above 50 dBA could be 
considered potentially deleterious to breeding birds.  The average distance 
(from the source of noise) at which an effect was observed in the Reijnen et al. 
                                                 
1 Applicant’s Biological Resources Opening Testimony, p. 13. 
2 Id. 
3 National Park Service. 1994. Report to Congress: Report on effects of aircraft overflights on 
the National Park System. 
4 Larkin R. 1996. Effects of military noise on wildlife: A literature review. USA CERL 
Technical Report [internet; cited 28 Sep 2008]. Available from: 
http://nhsbig.inhs.uiuc.edu/bioacoustics/noise_and_wildlife.pdf. 
5 Manci KM, DN Gladwin, R Villella, MG Cavendish. 1988. Effects of aircraft noise and sonic 
booms on domestic animals and wildlife: a literature synthesis. National Ecology Research 
Center Report # NERC-88/29. 
6 Kaseloo PA. 2006. Synthesis of noise effects on wildlife populations. IN: Proceedings of the 
2005 International Conference on Ecology and Transportation, Eds. Irwin CL, Garrett P, 
McDermott KP. Center for Transportation and the Environment, North Carolina State 
University, Raleigh, NC: pp. 33-35.  Attached hereto as Attachment 1. 
7 Id. 
8 Id. 
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study was reported to be 1,000 m (3,280 feet).9  This distance is comparable to 
that reported by the Applicant (i.e., 3,200 feet), although noise levels from the 
Applicant’s proposed method for steam blows would exceed those reported as 
deleterious by Reijnen et al.   
 

Many wildlife species are more susceptible to adverse effects from 
“startle” due to impulsive noises, rather than “annoyance” due to a change in 
overall noise levels. According to Staff, equipment for a quieter steam blow 
process, which would also reduce impacts from “startle” noise, is available 
and feasible mitigation to reduce Project impacts on wildlife.10  I concur with 
Staff that a “low pressure” approach to steam blows should be implemented 
to avoid and minimize the adverse effects associated with Project steam 
blows.  
 

Condition of Certification BIO-8 (“BIO-8”) specifies that loud 
construction activities (i.e., steam blowing, both low and high pressure, and 
pile driving) shall be avoided from February 15 to April 15.  According to the 
Revised Staff Assessment, these correspond with the height of the bird 
breeding season.11  California Partners in Flight (2009) reports the avian 
breeding season in the Colorado Desert as extending from January 15 to July 
15, with peak of egg initiation occurring on April 8.12  The Revised Staff 
Assessment has proposed mitigation for only two of the six months during 
which Project noise is likely to impact nesting birds.  However, due to inter-
species variation in nesting chronology, Staff’s proposed mitigation would be 
ineffective for some species.  For example, the California Department of Fish 
and Game reports the peak breeding season for prairie falcons as occurring 
from April to early August (i.e., generally outside of the dates Staff has 
required mitigation for noise impacts).13  Therefore, BIO-8 should be revised 
to require the Applicant to avoid loud construction activities from January 
15th to August 15th. 

                                                 
9 Reijnen R, R Foppen, G Veenbaas. 1997. Disturbance by traffic of breeding birds: 
evaluation of the effect and planning and managing road corridors. Biodiversity and 
Conservation 6: 567-581. 
10 Revised Staff Assessment, p. C.7-8. 
11 Revised Staff Assessment, p. C.2-173. 
12 CalPIF (California Partners in Flight). 2009. Version 1.0. The Desert Bird Conservation 
Plan: a Strategy for Protecting and Managing Desert Habitats and Associated Birds in 
California. California. 
Partners in Flight. http://www.prbo.org/calpif/plans.html. 
13 California Wildlife Habitat Relationships System. 2005. California Department of Fish and 
Game. California Interagency Wildlife Task Group. CWHR version 8.1 personal computer 
program. Sacramento (CA). 
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III. The Applicant’s Proposed Changes to BIO-25 Should Be 

Rejected 
 

In its opening testimony, the Applicant has proposed modifying 
Condition of Certification BIO-25 (“BIO-25”) such that the success criterion 
for evaporation pond monitoring would no longer be 12 consecutive visits in 
which there was no mortality or entanglement.  Instead, the Applicant 
proposes that the success criterion be 12 (non-consecutive) visits with no 
“significant” deaths or entanglement.14  The Applicant’s proposed changes 
should be rejected because they would increase the likelihood of significant, 
unmitigated Project impacts associated with the proposed evaporation ponds. 
 

First, with the Applicant’s proposed success criteria, if bird mortality 
occurred 11 months of the year (but not in the 12th) for years 0 through 12, 
the success criterion (i.e., 12 months of no significant bird or wildlife deaths) 
would be met and monthly monitoring would cease.  This is clearly not the 
intent of the condition, which is to reduce bird and wildlife mortality for the 
life of the Project.  Assuming the Project operates for 30 years, BIO-25 would 
cease to apply to the Project in year 13 even if significant bird mortality 
occurred on an annual basis.  Second, the Applicant has failed to define what 
is considered “significant” deaths or entanglement.  As a result, the 
Applicant’s proposed success criterion is arbitrary and lacks any and all 
measurable performance standards. 
 
IV. Potentially Significant Impacts to the Couch’s Spadefoot Toad 

and Proposed Mitigation 
 

In opening testimony, the Applicant provided information regarding 
baseline conditions for the Couch’s spadefoot toad that is misleading, at best. 
Core to the Applicant’s testimony is the argument that spadefoot toads were 
never detected during surveys, and thus Staff has no basis to conclude 
spadefoot toads would be impacted by the Project.  The Applicant presents 
this argument four separate times in its testimony.15  However, the Applicant 
neglected to report that the timing of its surveys almost certainly precluded 
detection of spadefoot toads.  This is reflected in the Applicant’s own 
testimony, which provides: 

1. “[s]padefoots are mainly nocturnal with juveniles sometimes active in 
daylight;”16 

                                                 
14 Applicant’s Biological Resources Opening Testimony, p. 39. 
15 Applicant’s Biological Resources Opening Testimony. One instance on p. 7 and three 
instances on p. 40. 
16 AECOM Environment. Data Response Queries – CEC Email dated January 28, 2010. 
Applicant’s Exhibit 18. 
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2. “[t]his species spends most of the year (dry period) within either self-
made burrows or small mammal burrows (Stebbins 2003) and becomes 
active during spring and summer rains;”17 and 

3. “[m]ating occurs after heavy rainfall in April through September.”18 
The Applicant did not conduct surveys at night, during spring or summer 
rains, or after heavy rainfall between April and September.19  In fact, 
according to the Applicant’s own testimony, “this species [Couch’s spadefoot 
toad] was not included as a target species for our surveys.”20 
 

A. Potential Breeding Ponds Are Present 
 

The Applicant accuses Staff of misleading the reader regarding the  
presence of potential Couch’s spadefoot toad breeding sites in the Project 
area.”21  In opening testimony, the Applicant provides the following 
justification for rejecting Staff’s conclusion that potential Couch’s spadefoot 
toad breeding ponds exist in the Project area:  

The 2010 survey results indicated that there were multiple 
potential ponding areas that may pond long enough to support 
breeding habitat for the Couch’s spadefoot toad; however, there 
is no confirmation on the ponding potential and there is no 
evidence that toads are in the area. Therefore, it is speculation 
that they are potential breeding ponds.22 

 
This reasoning is nonsensical.  First, “ponding areas” within the range of the 
toad are—by definition—potential breeding ponds.  Second, Staff’s 
conclusions are not mere “speculation” because according to the Applicant’s 
own testimony, “[b]oth the Blythe and Palen sites occur within the range of 
Couch’s spadefoot and contain sufficient forage (termites and other insects) to 
support this species.”23   
 

                                                 
17 Id. 
18 Id. 
19 Western Regional Climate Center [internet]. 2010. Period of Record Monthly Climate 
Summary, Blythe CAA Airport, California. Available at: http://www.wrcc.dri.edu/cgi-
bin/cliMAIN.pl?ca0927.  Attached hereto as Attachment 2. 
20 Id. 
21 See Applicant’s Biological Resources Opening Testimony, p. 7. 
22 Id. 
23 AECOM Environment. Data Response Queries – CEC Email dated January 28, 2010. 
Applicant’s Exhibit 18. 
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In science, the burden of proof rests on those making the claim.24  
According to the Applicant, “[q]uantitative data regarding length of potential 
water retention, depth of water (if any), size of the pond, and suitability for 
breeding were not documented” during the Applicant’s surveys.25  In this 
instance, the Applicant has not provided the information necessary to 
demonstrate that the “ponding areas” that it detected are not potential 
breeding habitat.   
 

B. Significant Impacts and Proposed Mitigation  
 

The Applicant’s opening testimony provides that “[i]mpacts to the toad 
are not considered significant and should not require additional mitigation 
beyond the already defined avoidance and minimization measures and 
required compensatory mitigation.”26  However, mitigation is proposed 
because Staff has found that Project impacts to Couch’s spadefoot toad are 
significant.27, 28  As stated in my opening testimony, I agree with Staff’s 
conclusion that the Project may result in potentially significant impacts to 
Couch’s spadefoot toad.29   Moreover, whereas  “already defined avoidance 
and minimization measures and required compensatory mitigation” may also 
offset impacts to spadefoot toads, under those conditions the Applicant would 
be under no obligation to ensure that impacts to Couch’s spadefoot toad will 
be avoided and minimized.  As such, a condition that incorporates mitigation 
measures specific to the habitat requirements and future viability of the 
Couch’s spadefoot toad are necessary and appropriate to mitigate the 
Project’s potentially significant impacts to this species.   
 
 
 
 

                                                 
24 Wikipedia contributors. Pseudoscience [Internet]. Wikipedia, The Free Encyclopedia; 2010 
Jun 14, 08:44 UTC [cited 2010 Jun 15]. Available from: 
http://en.wikipedia.org/wiki/Pseudoscience. 
25 Applicant’s Biological Resources Opening Testimony, p. 40. 
26 Id. 
27 Revised Staff Assessment, p. C.2-70. 
28 The Revised Staff Assessment incorrectly refers to BIO-27 as the condition addressing 
mitigation for Project impacts to Couch’s spadefoot toads.  The correct condition is BIO-26. 
29 Testimony of Scott Cashen on Behalf of California Unions for Reliable Energy 
for the Blythe Solar Power Project, June 11, 2010, p. 9. 
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