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APPLICANT’S BRIEF REGARDING LAND USE ISSUES 

 

 

I. INTRODUCTION AND SUMMARY 

Imperial Valley Solar, LLC (IVS) has filed an Application for Certification with the California 
Energy Commission for a nominal 750 mega watt solar facility to be located in Imperial County, 
California.  Staff has raised questions regarding compliance with the County’s zoning ordinance 
in two respects.  First, staff questions whether the solar facility is a use allowed by the County’s 
zoning ordinance.  Second, staff points to setback requirements, which would preclude the 
landowner from making any use of 20- to 30-foot strips of land that are interior to the project 
site, and that happen to surround interior parcel lines.   

The IVS project will observe setback requirements insofar as they apply to exterior project 
boundaries, and to the property lines that abut the parcels that are not a part of the project.  IVS 
requests that the CEC override the use restrictions and the remaining setback requirements of the 
zoning ordinance.  As shown below, public convenience and necessity are served by this solar 
facility.  The IVS project is necessary to help California achieve its Renewables Portfolio 
Standard, and moreover, will generate much of its power at peak times, when the demand for 
electricity is greatest.  There are no alternative solutions to the problems posed by the zoning 
ordinance.  Each potential solution faces practical and legal roadblocks that preclude its 
implementation.   

II. BACKGROUND REGARDING PROPERTY AND ZONING REQUIREMENTS 

The project site is approximately 6,500 acres.  Most of that land belongs to the Bureau of Land 
Management and is therefore under federal jurisdiction.  However, approximately 320 acres are 
in private ownership:  

• Two Oatman properties, comprising a 79-acre parcel and a 160-acre parcel.   

• The Double Eagles Properties property (sometimes called the Burke property because 
Michael Burke is the managing partner of Double Eagles Properties) comprising 
approximately 80 acres in eight parcels;  

• The Martinez property, consisting of approximately 1 acre in one parcel.   

These private properties are generally depicted in Attachment D to the additional testimony of 
Marc Van Patten, submitted with this brief (“MVP Testimony”).  The private properties 
generally surround the private parcel that is not part of the project.  They are each adjacent to 
BLM land or privately-owned land that this not part of the IVS project.   
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The private properties are zoned “S-2,” which is a zoning district that does not expressly allow 
solar facilities.  Many buildings and facilities are allowed as of right and with a use permit in the 
S-2 zone, but a solar generation facility is not expressly listed among them.1   

The zoning regulations applicable to the S-2 district also require setbacks of 30 feet from the 
front property line (or 80 feet from the center line of an adjacent road) and 20 feet from the side 
and back property lines.  County Code § 90519.06.  These setback requirements would normally 
preclude a landowner from making any use of the 20- and 30-foot strips of land at the edge of his 
or her property. 

IVS proposes to use the project site for its thermal solar plant.  It proposes a minimum 30-foot 
setback from private properties that are not part of the project, and from the exterior project 
boundary.  IVS requests that the CEC override zoning to allow use of the property for a solar 
facility, and it requests that the CEC override setback requirements insofar as they would 
otherwise apply to interior property lines that separate parcels owned or controlled by IVS, and 
interior property lines that separate property controlled by IVS from BLM lands.   

III. AN OVERRIDE IS WARRANTED TO ALLOW THE PROPERTY TO BE USED 
FOR A SOLAR FACILITY 

The CEC may approve a facility that is not in conformance with local zoning when it determines 
that “the facility is required for public convenience and necessity and that there are not more 
prudent and feasible means of achieving public convenience and necessity.”  Also, “[i]n making 
the determination, the commission shall consider the entire record of the proceeding, including, 
but not limited to, the impacts of the facility on the environment, consumer benefits, and electric 
system reliability.”  Pub. Res. Code § 25525.   The IVS project meets these criteria. 

A. Public Convenience And Necessity Of IVS Facility.  

The solar energy the IVS project will produce is urgently needed by Imperial County, the State 
of California and SDG&E to meet statutory mandates regarding renewable energy resources and 
reductions of greenhouse gas emissions.   

The public concerns raised by greenhouse gas emissions are well documented.  The California 
Air Resources Board adopted the Climate Change Scoping Plan, which is California’s official 
plan for reducing greenhouse gas emissions in 2008.   The Plan documents the drastic effects 
unabated climate change could have in California:  $2.5 trillion in real estate assets would be at 
risk from extreme weather events, sea level rise, and wildfires; six economic sectors -- water, 

                                                 
1 The uses permitted as of right in an S-2 zone are agricultural and related uses, a hotel/motel, and public 

buildings.  County Code §§ 90519.01 and 90518.01.  The uses allowed with a use permit are:  Airports, airparks, 
heliparks; Asphaltic/concrete batch plants; Boat delivery and launching ramps; Communication towers, including 
radio, television, cellular, digital, along with the necessary support equipment such as receivers, transmitters, 
antennas, satellite dishes, relays, etc.; Community recreational buildings; Contractors office and storage yard 
(temporary); Equestrian establishment; General store, two thousand (2,000) square feet maximum; Mobilehome/RV 
park;  Off-road vehicle and/or motorcycle events;  Oil, and gas and geothermal exploration; Parks and picnic 
grounds; Recreational camps, resorts, guest and dude ranches; Recreational vehicle storage compounds/mini-storage 
provided at least seventy-five percent (75%) of total use is for RV storage; Riding, hiking and bicycle trials; 
Seasonal vendor area; Surface mining; Tourist information centers; and Youth camps.  County Code § 90519.02 
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energy, transportation, tourism and recreation, agriculture, and public health-- would together 
incur tens of billions per year in direct costs, even higher indirect costs, and expose trillions of 
dollars of assets to collateral risk; water supply costs due to scarcity and increased operating 
costs would increase as much as $689 million per year by 2050; and wildfire risk increasing 
throughout the end of the century, with average annual monetary impacts due to home losses on 
the order of $2 billion per year by mid-century and up to $14 billion per year by the end of the 
century.   

Even more important, climate change also carries with it the risk of substantial public health 
costs.  Sustained triple-digit heat waves increase the health risk for several segments of the 
population, especially the elderly.  Higher average temperatures will also increase the 
interactions of smog-causing chemicals with sunlight, causing the atmosphere to produce higher 
volumes of toxic byproducts than would otherwise occur. 

The electricity and commercial/residential energy sector is the second largest contributor to 
greenhouse gas production, with over 30 percent of the statewide greenhouse gas emissions. 
Although electricity imported into California accounts for only about a quarter of our electricity, 
imports contribute more than half of the greenhouse gas emissions from electricity because much 
of the imported electricity is generated at coal-fired power plants.  

The Scoping Plan accordingly emphasizes the need “to develop new technologies that 
dramatically reduce dependence on fossil fuels” and the importance of “transitioning to cleaner 
and more secure sources of energy.”  It proposes the use of renewable energy resources as one of 
the  “key elements of California’s recommendations for reducing its greenhouse gas emissions to 
1990 levels by 2020.”  It adopts as a key reduction measure “achieving a statewide renewables 
energy mix of 33 percent by 2020.” 

As the CEC is well aware, while CARB was working on the Scoping Plan, the Legislature was 
proceeding in parallel fashion to promote and require production of renewable energy.  It 
adopted the Renewables Portfolio Standard in 2002 under Senate Bill 1078, and the program was 
accelerated in 2006 under Senate Bill 107.  The RPS program requires electric corporations to 
increase procurement from eligible renewable energy resources by at least 1% of their retail sales 
annually, until they reach 20% by 2010.  Governor Schwarzenegger’s Executive Orders S-14-08 
(November 17, 2008) and S-21-09 (September 15, 2009) established a further goal of 33% 
renewable energy by 2020.   

These legislative enactments reflect determinations that renewable energy sources are urgently 
needed.  They also reflect the public policy determination that solar energy is a highly desirable 
means of meeting this need, especially since much of the energy generated by solar facilities is 
produced during peak demand periods.   

These policy determinations were partially implemented when San Diego Gas & Electric 
(SDG&E) selected the proposed IVS project to meet its objectives under the RPS Program 
through a least-cost, best-fit competitive solicitation.  The IVS project represents approximately 
44 percent of SDG&E’s RPS goals.  The Project will be an important deployment of large-scale 
renewable solar technology in a commercial energy setting.  The Project will generate power 
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using low-cost solar power generation equipment produced by an optimized, high-volume 
manufacturing design and infrastructure.  

B. There Are No Alternative Means Of Achieving These Public Goals That Are 
More Prudent And Feasible Than The Project.   

1. Permitting a solar facility as a “similar use” is not feasible. 

The Staff Assessment discusses the fact that a solar facility is not expressly allowed under the 
zoning code in the S-2 zone, but suggests that it may be permitted should the County determine 
that a solar facility is similar to the uses that are allowed.  Under County Code section 90203.10, 
“when an applicant proposes a use that is not specifically authorized or listed as a use or 
conditional use in the specific zone, he or she may apply for a determination of similar use by the 
planning commission . . . .”  The County Code then states: 

C.  Similar Use Criteria. In order for the planning commission to 
allow a use to be a similar use it shall first make the following 
findings: 

1.  The proposed use resembles or is of the same basic nature as an 
identified use or a conditional use in that zone. 

2.  The proposed use includes activities, equipment, or materials 
typically employed in the identified use. 

3.  The proposed use has equal to or less impacts on traffic, noise, 
dust, odor, vibration and appearance than the identified listed use. 

4.  All impacts identified could and would be mitigated through 
conditions. 

5.  The similar use, if allowed in the proposed zone, will not affect 
the health, safety and welfare of the public or impact the property 
and residents in the vicinity. 

D.  Noncomparison of Similar Use. An application for similar use 
shall be a comparison of the proposed use against that of an 
identified listed use in the zone or sub-zone. The commission shall 
not compare a proposed similar use against another previously 
approved similar use. 

E.  Continued Use. Once a use has been found to be similar by the 
commission, it shall be listed as such by the department within the 
applicable zoning division of this title and may be used by other 
applicants. 

County Code § 90203.10 C – E.   
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The County made a Similarity of Use determination for the Telstar solar project, which is also 
located in an S-2 zone.  (See County’s comment letter of May 27, 2010)  The Telstar Project is 
located on approximately 540 acres of land under County jurisdiction, while the IVS Project is 
located on only 320 acres of land under County jurisdiction.  The impacts to traffic, noise, dust, 
odor, and vibration resulting from the IVS project on County lands that are zoned S-2 are 
therefore likely to be equal to or less than the impacts resulting from the Telstar Project.   

From these facts, it appears possible that the IVS project would be considered under subsection E 
quoted above, as a use already found to be similar by the County planning commission.  
However, the County’s comment letter of May 27, 2010 notes that the Telstar Project “was 
photovoltaic flat panels not 40 foot high solar thermal dishes.”  Moreover, the entirety of the IVS 
project will involve impacts related to size and scale that make a determination of no significant 
impacts, which is required for a Similarity of Use determination, problematic for the CEC.  This 
is because the CEC must consider the entirety of the project, not just the portion within County 
jurisdiction.  The Staff Assessment acknowledges that the IVS project could involve some 
impacts that are significant and unavoidable to Visual Resources, Cultural Resources, Biological 
Resources and Land Use, which are generally related to the large scale of the entire project.  No 
solar project or any energy generation facility of this scale has been developed in any zone 
within the County of Imperial.  Thus, the IVS project cannot qualify for a Similarity of Use 
determination.   

The override of zoning use classifications will not harm the County.  It would not interfere with 
agricultural uses, as the Ocotillo-Nomirage Community Area Plan, which is applicable to the 
area, already has goals and objectives to eliminate agricultural zoning and commercial 
agricultural lands, and prohibit agriculture uses.  Additionally, the area is already disturbed near 
Plaster City.  Also, the zoning ordinance was written prior to the increase in interest and 
importance of solar energy generation or the special suitability of Imperial County for these 
facilities.  These factors should be given consideration.   

2. It is not possible to solve setback issues by merging parcels.   

The Staff Assessment addresses the fact that the project will not comply with the setback 
requirements in the S-2 zone because the project site is comprised of numerous parcels.  The 
Staff Assessment proposes that one solution to this problem would be for the applicant to own all 
the parcels, and then merge them under the Subdivision Map Act.  However, the applicant has a 
lease arrangement, making ownership not feasible.  (MVP Testimony.)  The applicant has 
attempted to purchase all the parcels, but only the single acre comprising the Martinez property 
was for sale; the Oatman and Double Eagles Properties/Burke property are simply not for sale.  
(MVP Testimony.)  Parcels under separate ownerships cannot be merged.  Gov’t Code 
§ 66451.11.  Moreover, the parcels within the project site are not all physically contiguous with 
each other, meaning that not all of the private properties could be merged into only one parcel.  
Id.  Finally, even if all the private parcels could be merged, it would not be possible to merge the 
private parcels with the BLM lands.  There would still be a need for an override of setback 
requirements as they apply to property controlled by IVS that is adjacent to BLM property.   
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3. Merger is not necessary to assure that the applicant has sufficient 
control of the parcels. 

Normally, parcel lines circumscribe the areas that can be separately sold, leased or financed.  
County Code § 90801.01 (defining subdivision as division of land for sale, lease or financing).  
There is a legitimate interest, in normal circumstances, in not allowing one large facility to span 
several parcels owned by separate individuals or entities, because a logistical nightmare may 
arise if the parcels were sold separately.   

Here, however, the situation is not normal.  First, there project is relatively unique in spanning 
public and private lands, with the private lands comprising only a small part of what is 
essentially a federal site.  The opportunities for transferring one small parcel of property separate 
from the rest of this 6,500-acre site are very small.  More important, IVS’ ability to control the 
parcels ensures that parcels cannot be separately conveyed in a way that would interfere with the 
IVS project operations or ownership.  Any conveyance of the parcels would have to be made 
subject to the lease to IVS (See Attachments A, B and C to MVP Testimony), meaning that IVS’ 
control over the parcels could not be diminished by any transfer.  Because the project would 
have to be operated as an integrated facility, and because IVS’ leases give it the control 
necessary to do so, merger is not required to assure that the applicant will have sufficient control 
over all the private parcels to operate the solar facility.   

4. A variance from setback requirements is not legally possible. 

Under state law, a variance can be granted only when “because of special circumstances 
applicable to the property, including size, shape, topography, location or surroundings, the strict 
application of the zoning ordinance deprives such property of privileges enjoyed by other 
property in the vicinity and under identical zoning classification.”  Gov’t Code § 65906.  A 
variance cannot be used as an ad hoc change to zoning requirements, and “shall not constitute a 
grant of special privileges inconsistent with the limitations upon other properties in the vicinity 
and zone.”  Id.; Orinda Association v. Board of Supervisors, 182 Cal.App.3d 1145 (1986).   

Here, there are no privileges enjoyed by all owners of property in the S-2 zone that IVS seeks to 
enjoy.  It is not the nature of the individual private parcels that generates the need for an 
exception from the setback requirements; it is the nature and location of the IVS project.  
Moreover, even if a solar facility were allowed in the S-2 zone, it would be allowed only under a 
use permit.  County Code § 90203.10 (Similarity of Use determination applies only in processing 
a use permit application).  The Government Code section that addresses variances states:  “The 
provisions of this section shall not apply to conditional use permits.”  Gov’t Code § 65906. 

5. Enforcing setback requirements would achieve no legitimate goal. 

There is also no point in enforcing setback requirements.  Setbacks are designed primarily to 
separate uses on separate parcels from each other.  Here, however, there is no need to protect the 
“neighbor” from development that occurs too close to the property line because the “neighbor” in 
this instance is also part of the same project.   

Enforcing setback requirements, in contract, would achieve no legitimate ends.  IVS proposes to 
protect the property owners with legitimate interests in enforcing setback requirements – those 













































































































































































































































































 





 









 





 





 





 





 

















 









 





























 



 

 

 

 

 

ATTACHMENT D 

TO  

PREPARED ADDITIONAL TESTIMONY OF  

MARC VAN PATTEN 

(Map of Private Properties and Parcel Lines) 

 

 

 

 

 
 



 



Yé

§̈¦8

Proposed Waterline (11.6 miles)

Proposed 750-MW/230-kV 
Transmission Line (10.4 miles)

Laydown Area (11 acres)

Imperial Valley Receiving Station

Phase I
300 MW

Phase II
450 MW N.A.P.

D
un

aw
ay

 R
d.

Proposed 750-MW Substation (8.7 acres) Existing SDG&E Southwest Powerlink Transmission Line

Main Services Complex (14.8 acres)
Proposed Emergency Access Road

IID Westside Main Canal

Evan Hewes HighwayPlaster City
Union Pacific Railroad (UPRR)

N.A.P.

110-Acre Laydown Area

San Diego Metropolitan Transit System

Seeley Waste Water Reclamation Plant

Proposed Main Access Road

Ocotillo, CA
(Approximately 3.5 Miles)

Double Eagles
Properties (Burke)

Oatman

Oatman

Martinez

Proposed
Site

Mexico

Kern

San Bernardino

Riverside

Imperial
San Diego

Los Angeles
Ventura

Orange

!"a$

!"a$

!"a$

!"b$

!"̂$

!"̂$

Path: G:\gis\projects\1577\22238980\mxd\Project_Overview_Map_privateland.mxd,  06/10/10,  camille_lill

PROJECT OVERVIEW MAP
IMPERIAL VALLEY SOLAR

CREATED BY: CL

PM: AL PROJ. NO: 27657103.00100

DATE:  5-07-10 FIG. NO:
1SCALE: 1" = 1 Mile (1:63,360)

0.5 0 0.5 1 Miles

O
SCALE CORRECT WHEN PRINTED AT 11X17

LEGEND

SOURCES: Following layers from Stantec 30% Design, Feb. 2009
(project boundary, N.A.P., laydown areas, existing SDGE substation,
proposed 750-MW substation, main services complex, project roads,
phase 1&2 boundaries). Existing T-line (Platts, 2009).  Aerial Imagery
(NAIP, 2005).  Proposed T-line (RMT, 1/26/10).  Waterline (Nolte 1/2010).  Private
Land (BLM, 2008).  U.P. Railroad (TIGER,2008).  Roads (ESRI, 2009).
Seely Water Plant (Dudek, 2010).

California Desert
Conservation Area

Project Site Boundary (6465 acres)

300-MW Solar Field (2630 acres)

450-MW Solar Field (3725 acres)

Laydown Area (110 acres)

N.A.P. Not A Part (Owned by Others)

Proposed Substation and Main Services Complex

Imperial Valley Receiving Station

Private Land by Owner in Project

Double Eagles Properties (Burke)

Martinez (1 acre in NW corner of private land)

Oatman

Southwest Powerlink

Proposed Waterline (2.7 Miles On-site, 8.9 Miles Off-site)
Waterline 10 foot ROW (10.8 acres Off-site)

Proposed 750-MW/230-kV Transmission Line 
(2.7 Miles On-site, 7.7 Miles Off-site)
T-Line 100 foot ROW (93 acres, Off-site)

Union Pacific Railroad & San Diego Metropolitan Transit System

Project Roads (3 acres Off-site)

Private Land Included in the Project (320 acres)

Seeley Waste Water Reclamation Plant

!A Existing Water Supply Well

!A 1659E-36G4

Evan Hewes Hwy

Frontage Rd

Agate Rd B
ou

nd
ar

y 
Av

e

Si
er

ra
 V

is
ta

 A
ve

Im
pe

ria
l A

ve

!"_$

OCOTILLO, CA
DAN BOYER WELL LOCATION



*indicates change 
 

 

 
   BEFORE THE ENERGY RESOURCES CONSERVATION AND DEVELOPMENT          

COMMISSION OF THE STATE OF CALIFORNIA 
1516 NINTH STREET, SACRAMENTO, CA  95814 

1-800-822-6228 – WWW.ENERGY.CA.GOV 
 
 
APPLICATION FOR CERTIFICATION FOR THE 
IMPERIAL VALLEY SOLAR PROJECT   
(formerly known as SES Solar Two Project) Docket No. 08-AFC-5 
IMPERIAL VALLEY SOLAR, LLC PROOF OF SERVICE 
UU 

  (Revised 5/10/10) 
UU 

 
APPLICANT 
Richard Knox 
Project Manager 
SES Solar Two, LLC 
4800 N Scottsdale Road., 
Suite 5500 
Scottsdale, AZ 85251 
richard.knox@tesserasolar.com 
 

CONSULTANT 
Angela Leiba, Sr. Project 
Manager URS Corporation 
1615 Murray Canyon Rd., 
Suite 1000 
San Diego, CA 92108 
Angela_Leiba@urscorp.com  
 

APPLICANT’S COUNSEL 
Allan J. Thompson 
Attorney at Law 
21 C Orinda Way #314 
Orinda, CA 94563 
allanori@comcast.net 
 

Ella Foley Gannon, Partner 
Bingham McCutchen, LLP 
Three Embarcadero Center 
San Francisco, CA 94111 
ella.gannon@bingham.com  
 
INTERESTED AGENCIES 
California ISO 
e-recipient@caiso.com  
 
Daniel Steward, Project Lead 
BLM – El Centro Office 
1661 S. 4th Street 
El Centro, CA 92243 
daniel_steward@ca.blm.gov 
 

 
Jim Stobaugh, 
Project Manager & 
National Project Manager 
Bureau of Land Management 
BLM Nevada State Office 
P.O. Box 12000 
Reno, NV 89520-0006 
jim_stobaugh@blm.gov 
 

INTERVENORS 
California Unions for Reliable 
Energy (CURE) 
c/o Tanya A. Gulesserian 
Loulena Miles, Marc D. Joseph 
Adams Broadwell Joseph & 
Cardozo 
601 Gateway Blvd., Ste. 1000 
South San Francisco, CA  94080  
tgulesserian@adamsbroadwell.com  
lmiles@adamsbroadwell.com 
 
Tom Budlong 
3216 Mandeville Canyon Road 
Los Angeles, CA  90049-1016 
TomBudlong@RoadRunner.com 
 
Hossein Alimamaghani 
4716 White Oak Place 
Encino, CA 91316 
almamaghani@aol.com 
 
*California Native Plant Society 
Tom Beltran 
P.O. Box 501671 
San Diego, CA 92150 
cnpssd@nyms.net 
 
 
 
 

 
 
California Native Plant Society 
Greg Suba & Tara Hansen 
2707 K Street, Suite 1 
Sacramento, CA  5816-5113 
gsuba@cnps.org 
 
ENERGY COMMISSION 
JEFFREY D. BYRON 
Commissioner and Presiding 
Member 
jbyron@energy.state.ca.us   
 
ANTHONY EGGERT 
Commissioner and Associate 
Member 
aeggert@energy.state.ca.us  
 
Raoul Renaud 
Hearing Officer 
rrenaud@energy.state.ca.us  
 
Kristy Chew, 
Adviser to Commissioner Byron 
e-mail service preferred 
kchew@energy.state.ca.us  
 
Caryn Holmes, Staff Counsel 
Christine Hammond, 
Co-Staff Counsel 
cholmes@energy.state.ca.us  
chammond@energy.state.ca.us  
 
Christopher Meyer 
Project Manager 
cmeyer@energy.state.ca.us  
 
Jennifer Jennings 
Public Adviser 
publicadviser@energy.state.ca.us 

 
 
 

U 



*indicates change 
 

 
DECLARATION OF SERVICE 

 
 
I, Corinne Lytle, declare that on June 10, 2010, I served and filed copies of the attached, Applicant’s Brief Regarding 
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