United States Department of the Interior

OFFICE OF THE SOLICITOR
Pacific Southwest Region D O C K ET
2800 Cottage Way
IN REPLY Room E-1712 10-CRD-1
REFER TO: Sacramento, California 95825-1890 DATE JuN 04 2010
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California Energy Commission
Attn Docket No. 10-CRD-1
1516 Ninth Street, MS-4
Sacramento, CA 95814-5512
Subject: BLM Reply Brief in Consolidated Hearing on Issues Concerning Cultural

Resources Data, 10-CRD-1
Dear Docket Clerk:

Enclosed is the Bureau of Land Management’s Reply Brief on issues concerning cultural
resources data in the above consolidated hearing.

Sincerely,

Daniel G. Shillito
Regional Solicitor

(C;Ltmiﬁ g . ﬁ jiﬁ {Q’MUi M

By:  Erica L.B. Niebauer
Assistant Regional Solicitor

Enclosures

cc: BLM State Office
BLM CDD Office



STATE OF CALIFORNIA
Energy Resources Conservation
and Development Commission

Applications for Certification for the Docket Nos.
Calico Solar (SES Solar One) Project, 08-AFC-13,
Genesis Solar Energy Project, 09-AFC-8,
Imperial Valley (SES Solar Two) Project, 08-AFC-5,
Solar Millennium Blythe Project, 09-AFC-6,
Solar Millennium Palen Project, and 09-AFC-7,
Solar Millennium Ridgecrest Project. 09-AFC-9, and
10-CRD-1.

BLM REPLY TO ISSUES CONCERNING US BUREAU OF LAND
MANAGEMENT CULTURAL RESOURCES DATA

Introduction. The issue that the Bureau of Land Management (BLM) has brought to the
attention of the Energy Commission with its letters of April 29, 2010 and May 18, and
19, 2010 is one of ownership and control. Contrary to the repeated assertions of CURE
in its opening brief in this matter BLM does not seek and has not sought to eliminate or
limit the use of sensitive cultural resource information by the Energy Commission in its
analysis of the joint BLM/CEC energy projects under review. Rather, the BLM has
sought to protect sensitive cultural resource information from release to third parties
consistent with federal law. Also contrary to the assertions of CURE, the restriction on
release of this information does not impact the ability of the CEC to review this
information, rather, review of this information continues to be accommodated under other
processes.

Argument. The Archaeological Resources Protection Act (ARPA), 16 U.S.C. 470hh, and
National Historic Preservation Act (NHPA), 16 U.S.C. 470w-3, prohibits the release of
cultural resource information until the BLM land manager determines that such a release
is appropriate and to whom such a release of sensitive cultural resource information
should be made. Since the information that is at issue in this proceeding is collected from
public land under BLM management and jurisdiction, release of that information is to be
determined by BLM in accordance with the ARPA and the NHPA. In this case, BLM
made no specific determination to release this information to the CEC. However, the
information was inappropriately transmitted by project applicants to the CEC who
received this information from BLM permitted consultants who gathered this information
on public land. Once the information was received by the CEC it was used by its staff to
prepare staff testimony and/or was docketed in support of an application for certification.
Once docketed, it was then subject to release, albeit under provisions of confidentiality



against further dissemination. Likewise, the BLM made no specific determination
regarding this subsequent release by CEC to CURE. Neither CURE or CEC staff have
presented any argument that the information that CURE requested and that CEC released
is not properly covered by the ARPA and/or the NHPA

BLM sought and secks the return of this sensitive cultural information in order that it
may control its dissemination in accordance with federal requirements. It is not
necessarily the case that a party with "consulting party" status under federal regulation
has full access to the type of sensitive cultural information that has now been released by
the CEC. Under federal regulation, the BLM retains the ability to make a determination
whether CURE, a consulting party, has access to this information. The BLLM has
presented its position in its letters referred to above. In those letters BLM notes that it
denied the release of this information to CURE under the federal Freedom of Information
Act.

As a solution to this jurisdictional dilemma, the BLLM has offered to provide this
information to the SHPO which is under contract with the federal government and which
has special status with it. The CEC staff is encouraged to work with SHPO to review the
information that it needs to conduct its analysis and prepare its testimony. Any third
party request for review of this information is encouraged to contact the BLM for a
formal determination of releasc. In this manner, both the State and the federal processes
may be accommodated. In addition, the BLM has offered to enter into an agreement with
the Governor of California, as is afforded by federal law to ensure that the use of this type
of information by the CEC retains its confidentiality. Through such an agreement, the
BLM, in consultation with the CEC, may also make a determination as to whether and to
what extent portions of this type of information may be redacted while the remainder may
be released.

Conclusion. Under the circumstances described above, the BLM is willing to work with
the CEC to reach an agreement as to the level and manner of release of sensitive cultural
resource information gathered on public lands. Unless and until that agreement is
reached, the BLM will continue to work through the SHPO offices to provide an
adequate level of protection to dissemination of this federal information. By this
submission, neither BLM nor the federal government submit to the jurisdiction of the
CEC in this matter, nor is the filing of this statement to be interpreted as a waiver of
federal jurisdiction over these matters. The BLM does not intend to attend the hearing
on this matter.

The Bureau of Land Management agrees to the content expressed herein, and this
document is filed on its behalf.

Ertedsy B Nidoawn. 6[4{10

Erica L..B. Nicbauer Date
Assistant Regional Solicitor
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CERTIFICATE OF SERVICE

RE:  Applications for Certification for the: Docket Nos.
Calico Solar (SEIS Solar One) Project, 08-AFC-13,
Genesis Solar Energy Project, 09-AFC-8,
Imperial Valley (SES Solar Two) Project, 08-AFC-5,
Solar Millennium Blyth Project, 09-AFC-6
Solar Millennium Palen Project, and 09-AFC-7,
Solar Millennium Ridgecrest Project, 09-AFC-9, and

10-CRD-1.

I, the undersigned, declare that:
[ am a citizen of the United States, over the age of eighteen, and not a part of this
litigation. On June 4, 2010, I served the

"BLM REPLY TO ISSUES CONCERNING US BUREAU OF LAND
MANAGEMENT CULTURAL RESOURCES DATA"

by transmitting a true copy via electronic mail at Sacramento, California,

[ certify under penalty of perjury that the foregoing is true and correct. Executed on the

4™ day of June 2010 at Sacramento, California. - L
Jamés L. Hines /
dministrative Assistant
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Calico Solar (SEIS Solar One) Project, 08-AFC-13,
Genesis Solar Energy Project, 09-AFC-8,
Imperial Valley (SES Solar Two) Project, 08-AFC-5,
Solar Millennium Blythe Project, 09-AFC-6
Solar Millennium Palen Project, and 09-AFC-7,
Solar Millennium Ridgecrest Project, 09-AFC-9,
Consolidated Hearing on Issues Concerning . 10-CRD-1.

US BLM Cultural Resources Data

I, the undersigned, declare that:

I am a citizen of the United States, over the age of eighteen, and not a part of this

litigation. On June 4, 2010, I served the

"BLM REPLY TO ISSUES CONCERNING US BUREAU OF LAND
MANAGEMENT CULTURAL RESOURCES DATA"

via electronic mail transmission. On June 7, 2010, I placed a true copy enclosed in a sealed

envelope via U.S. Postal Service 1% Class mail at Sacramento, California, to those with mailing

addresses as follows:

Docket Nos. 08-AFC-13:
APPLICANT

Felicia Bellows,

Vice President of Development

Tessera Solar

4800 North Scottsdale Road, Suite 5500
Scottsdale, AZ 85251
felicia.bellows@tesserasolar.com

Camille Champion

Project Manager

Tessera Solar

4800 North Scottsdale Road, Suite 5500
Scottsdale. AZ 85251
camille.champion@tesserasolar.com

CONSULTANT

Angela Leiba

AFC Project Manager

URS Corporation

1615 Murray Canyon Rd., #1000
San Diego, CA 92108
Angela_Ieiba@URSCorp.com

Defenders of Wildlife

Joshua Basofin

1303 J Street. Suite 270
Sacramento. California 9SBI4
jbasofin@defenders.org

Society for the Conservation of Bighorn Sheep
Bob Burke & Gary Thomas
P.O. Box 1407

Yermo, CA 92398
cameracoordmator@sheepsoc1ety com

Basin and Range Watch
Laura Cunningham & Kevin Emmerich
P.O. Box 70

Beatty, NV 89003
atomicloadranch@netzero.net

Patrick C. Jackson

600 N. Darwood Avenue
San Dimas, CA 91773
ochsjack@earthlink.net
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Docket Nos. 08-AFC-13 Continued:
APPLICANT'S COUNSEL

Allan J. Thompson

Attorney at Law

21 Orinda Way #314

Orinda. CA 94563
allanori@comcast.net

Ella Foley Gannon, Panner
Bingham McCutchen, LLP
Three Embarcadero Center
San Francisco. CA 94111

ella.gannon@bingham.com

INTERESTED AGENCIES
Calilornia ISO
e-recipient@caiso.com

Jim Stobaugh

BLM - Nevada State Office
P.O.Box 12000

Reno. NV 89520

Jim stobaugh@blm.gov

Becky Jones

California Department of Fish &Game
36431 41st Street East '
Palmdale. CA 93552
dfgpalm@delphia.net

INTERVENORS

County of San Bernardino

Ruth E. Stringer, County Counsel .

Bart W. Brizzee, Deputy County Counsel
385 N. Arrowhead Avenue, 4th Floor
San Bernardino, CA 92415-0140
bbrizzee@cc.sbcounty.gov

California Unions for Reliable Energy
(CURE) '

c/o: Loulena A. Miles, Marc D. Joseph
Adams Broadwell Joseph &Cardozo
601 Gateway Boulevard. Ste. 1000
South San Francisco, CA 94080
Imiles@adamshroadwell.com

" ENERGY COMMISSION

ANTHONY EGGERT
Commissioner and Presiding Member
aeggert@eneray.state.ca.us

JEFFREY D. BYRON
Commissioner and Associate Member
jbyron@enerov.state.ca.us

Paul Kramer
Hearing Officer
pkramer@energy.state.ca.us

Kristy Chew, Adviser to
Commissioner Byron

- kchew(@cnergy .state.ca.us

Caryn Holmes
Staff Counsel

cholmes@energy .state.ca.us

Steve Adams
Co-Staff Counsel
sadams@energy.state.ca.us

Christopher Meyer
Project Manager

cmeyer(@energy.state.ca.us

Jennifer Jennings

- Public Adviser

publicadviser@energy.state.ca.us
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Docket Nos. 09-AFC-8:
APPLICANT

Ryan O'Keefe, Vice President
Genesis Solar LLC

700 Universe Boulevard

Juno Beach, Florida 33408
Ryan.okeefe@nexteraenergy.com

Scott Busa/Project Director

Meg Russel/Project Manager

Duane McCloud/Lead Engineer
NextEra Energy

700 Universe Boulevard

Juno Beach, FL 3340B

Scott. Busa@nexteraenergy.com
Meg.Russell@nexteraenergy.com
Duane.mccloud@nexteraenergy.com

Matt Handel/Vice President
Matt.Handel@nexteraenergy.com

Kenny Stein,
Environmental Services Manager
Kenneth.Stein@nexteraenergy.com

Mike Pappalardo

Permitting Manager

3368 Videra Drive

Eugene, OR 97405
mike.pappalardo@nexteraenergy.com

Kerry Hattevik/Director

West Region Regulatory Affairs
829 Arlington Boulevard

EI Cerrito, CA 94530

Kerry.Hattevik@nexteraenergy.com

APPLICANT'S CONSULTANTS
Tricia Bernhardt/Project Manager
Tetra Tech, EC

143 Union Boulevard, Ste 1010
Lakewood, CO 80228
Tricia.bermhardt@tteci.com

INTERESTED AGENCIES
California-ISO
e-recipient@caiso.com

INTERVENORS

California Unions for Reliable Energy (CURE)
c/o: Tanya A. Gulesserian,

Rachael E. Koss, Marc D. Joseph

Adams Broadwell Joesph & Cardoza

601 Gateway Boulevard, Ste 1000

South San Francisco, CA 94080
tgulesserian@adamsbroadwell.com
rkoss@adamsbroadwell.com

Tom Budlong
3216 Mandeville Canyon Rd.
Los Angeles, CA 90049-1016

tombudlong@roadrunner,com |

Californians for Renewable Energy, Inc. (CARE)
Michael E. Boyd, President

5439 Soquel Drive

Soqoel, CA 95073-2659
michaelboyd@sbcglobal.net

OTHER

Alfredo Figueroa

424 North Carlton
Blythe, CA 92225
lacunadeaztlan@aol.com

ENERGY COMMISSION

JAMES D. BOYD

Commissioner and Presiding Member
jboyd@energy.state.ca.us

ROBERT WEISENMILLER
Commissioner and Associate Member
rweisenm@energy.state.ca.us

Kenneth Celli
Hearing Officer
keelli@energy.state.ca.us
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Docket Nos. 09-AFC-8 Continued:
James Kimura, Project Engineer

Worley Parsons

2330 East Bidwell Street, Ste.150
Folsom. CA 95630
James.Kimura@W orleyParsons.com

COUNSEL FOR APPLICANT
Scott Galati

Galati & Blek, LLP

455 Capitol Mall, Ste. 350
Sacramento, CA 95814
sgalati@bg-llp.com

Mike Monasmith
Siting Project Manager
rmmonasmi(@energyv.state.ca.us

Caryn Holmes
Staff Counsel

.cholmes@energy.state.ca.us

Robin Mayer
Staff Counsel
bmayer@energy.state.ca.us

Jennifer Jennings
Public Adviser's Office
publicadviser@energy.state.ca.us
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Docket Nos. 08-AFC-5:
APPLICANT

Richard Knox, Project Manager

SES Solar Two, LLC .

4800 N. Scottsdale Road, Suite 5500
Scottsdale, AZ 85251
Richard.knox@tesserasolar.com

CONSULTANT
Angela Leiba, Sr. Project Manager
URS Corporation

1615 Murray Canyon Rd., Suite 1000 "

San Diego, CA 92108
Angela.Leiba@urscorpcom

APPLICANT'S COUNSEL
Allan J. Thompson
Attorney at law

21 C Orinda Way #314
Orinda, CA 94563
allanori@comcast.net

Ella Foley Gannon, Partner
Bingham McCutchen, LLP
Three Embarcadero Center
San Francisco, CA 94111

1| Ella.gannon@bingham.com

INTERESTED AGENCIES
California ISO
e-recipient@caiso.com

Daniel Steward, Project lead
BLM - EI Centro. Office
1661 S. 4™ Street

EI Centro, CA 92243

Daniel steward@ca.blm.gov

California Unions for Reliable Energy
(CURE)

c/o Tanya A. Gulesserian

Loulena Miles, Marc D. Joseph
Adams Broadwell Joseph & Cardozo
601 Gateway Blvd., Ste 1000 :
South San Francisco, CA 94080
tgulesserian@adamsbroadwell.com
Imiles@adamsbroadwell.com

Tom Budlong

3216 Mandeville Canyon Road
los Angeles, CA 90049-1016
TomBudlong@RoadRunner.com -

Hossein Alimamaghani
4716 White Oak Place
Encino, CA 91316
almamaghani@aol.com

California Native Plant Society
Tom Beltran

P.O. Box 501671

San Diego, CA 92150

- cnpssd@nyms.net

California Native Plant Society
Greg Suba & Tara Hansen
2707 K Street; Suite 1
Sacramento, CA 95816-5113
gsuba@cnps.org

ENERGY COMMISSION

JEFFREY D. BYRON ‘
Commissioner and Presiding Member
jbvron@energy.state.ca.us

ANTHONY EGGERT
Commissioner and Associate Member
aeggert@energyv.state.ca.us

" Raoul Renaud, Hearing Officer

rrenaud@energy.state.ca.us
Kristy Chew,

Adviser to Commissioner Byron
kchew(@energy .state.ca.us

Caryn Holmes, Staff Counsel

- Christine Hammond, Co-Staff Counsel

cholmes@energy.state.ca.us

- chammondl@energy.state.ca.us

Christopher Meyer, Project Manager

- cmeyer@energy.state.ca.us

Jennifer Jennings
Public Adviser
publicadviser@energv.state.ca.us
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Docket Nos. 09-AFC-6:
APPLICANT

Alice Harron

Senior Director of Project Development
1625 Shattuck Avenue, Suite 270
Berkeley, CA 94709-1161

harron@solarmillennium.com

Elizabeth Ingram, Associate
Developer, Solar Millennium, LL.C
1625 Shattuck Avenue

Berkeley, CA 94709
ingram@solarmillennium.com

Carl Lindner

{ AECOM Project Manager

1220 Avenida Acaso
Camarillo, CA 93012
carl.lindner@aecom.com

Ram Ambatipudi

Chevron Energy Solutions

150 E. Colorado Blvd., Ste. 360
Pasadena, CA 91105
rambatioudi@chevron.com

Co-COUNSEL

Scott Galati, Esq.
Galati/Blek, LLP

455 Capitol Mall, Suite 350
Sacramento, CA 95814
sgalati@gb-llp.com

Co-COUNSEL
Peter Weiner
Matthew Sanders

Paul, Hastings, Janofsky & Walker LLP

55 2nd Street, Suite 2400-3441

San Francisco, CA 94105
peterweiner@paulhastings.com
matthewsanders@paulhastings.com

INTERVENORS

California Unions for Reliable Energy (CURE)
c¢/o: Tany A. Gulesserian,

Elizabeth Klebaner

Marc D. Joseph -

Adams Broadwell Joseph & Cardozo

601 Gate Way Boulevard, Suite 1000

South San Francisco, CA 94080 -
tgulesserian@)adamsbroadwell.com
eklebaner@adamsbroadwell.com

ENERGY COMMISSION

- KAREN DOUGLAS

Chairman and Presiding Member

-kldougla@energy.state.ca.us

ROBERTWEISENMILLER
Commissioner and Associate Member
rweisenm(@energy.state.ca.us

Raoul Renaud, Hearing Officer
“ rrenaud(@energv.state.ca.us

Alan Solomon
Siting Project Manager
asolomon(@energy.state.ca.us

Lisa DeCarlo, Staff Counsel

~ldecarlo@energy.state.ca.us

Jennifer Jennings
Public Advisers Office
publicadviser(@eneray.state.ca.us

INTERESTED AGENCIES
California ISO 3
e-recipient(@caiso.com
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Docket Nos. 09-AFC-7:

APPLICANT

Alice Harron

Senior Director of Project Development
1625 Shattuck Avenue, Suite 270
Berkeley, CA 94709-1161
harron@solarmillennium.com

Elizabeth Ingram, Associate
Developer, Solar Millennium, LLC
1625 Shattuck Avenue

Berkeley, CA 94709
ingram(@solarmillennium.com

Arrie Bachrach

AECOM Project Manager
1220 Avenida Acaso -
Camarillo, CA 93012
arrie.bachrach@aecom.com

Ram Ambatipudi

Chevron Energy Solutions

150 E. Colorado Blvd., Ste. 360
Pasadena, CA 91105
rambatioudi@chevron.com

Co-COUNSEL . S
Scott Galati, Esq. :

Galati/Blek, LLP

455 Capitol Mall, Suite 350
Sacramento, CA 95814
sgalati@gb-llp.com

|| Co-COUNSEL

Peter Weiner

Matthew Sanders ‘

Paul, Hastings, Janofsky & Walker LLP
55 2nd Street, Suite 2400-3441

San Francisco, CA 94105
peterweiner@paulhastings.com
matthewsanders@paulhastings.com

INTERVENORS _ '
California Unions for Reliable Energy
(CURE)

c¢/o: Tany A. Gulesserian, -

Elizabeth Klebaner

Marc D. Joseph

Adams Broadwell Joseph & Cardozo
601 Gate Way Boulevard, Suite 1000
South San Francisco, CA 94080
tgulesserian@)adamsbroadwell.com
eklebaner@adamsbroadwell.com

Basin and Ranch Watch
Kevin Emmerich '
Laura Cunningham

P.O.Box 153 v

Baker, CA 92309
atomictoadranch(@netzero.net

Michael E. Boyd, President
California for Renewable Energy; Inc.
5439 Soquel Drive ’

Soquel, CA 95073-2659
michaelboyd@sbcglobal.net

Alfredo Figueroa

California for Renewable Energy, Inc.
424 North Carlton

Blythe, CA 92225
lacunadeaztlan@aol.com

ENERGY COMMISSION
KAREN DOUGLAS

Chairman and Presiding Member -
kldougla@energy.state.ca.us

ROBERT WEISENMILLER
Commissioner and Associate Member
rweisenm(@energy.state.ca.us

-Raoul Renaud, Hearing Officer
rrenaud@energv.state.ca.us

Alan Solomon .
Siting Project Manager
asolomon(@energy .state.ca.us

Lisa DeCarlo, Staff Counsel
ldecarlo@energy state.ca.us

Jennifer Jennings
Public Advisers Office
publicadviser@enerav.state._ca.us

INTERESTED AGENCIES
California ISO

e-recipient@caiso.com
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Docket Nos. 09-AFC-9:
APPLICANT
Billy Owens

Director, Project Development

Solar Millenium

1625 Shattuck Avenue, Suite 270

Berkeley, CA 94709-1161
owens@solarmillennium.com

Alice Harron

Senior Director, Project Development
1625 Shattuck Avenue, Suite 270
Berkeley, CA 94709-1161
harron@solarmillennium.com

Elizabeth Copley
AECOM Project Manager
2101 Webster Street, Suite 1900

‘Oakland, CA 94612

elizabeth.copley@aecom.com

- Scott Gélati, Esq.

Galati/Blek, LLP

455 Capitol Mall, Suite 350
Sacramento, CA 95814
sgalati@gb-llp.com .

Peter Weiner

- Matthew Sanders

Paul, Hastings, Janofsky & Walker LLP
55 2nd Street, Suite 2400-3441

San Francisco, CA 94105
peterweiner@paulhastings.com
matthewsanders@paulhastings.com

INTERVENORS

California Unions for Reliable Energy
(CURE)

c/o: Tany A. Gulesserian,

Elizabeth Klebaner

Marc D. Joseph

Adams Broadwell Joseph & Cardozo

- 601 Gate Way Boulevard, Suite 1000

South San Francisco, CA 94080
tgulesserian(@)adamsbroadwell.com
eklebaner@adamsbroadwell.com

Desert Tortoise Council
Sidney Silliman

1225 Adriana Way

Upland, CA 91784
ssilliman@csuponoma.edu

Basin and Ranch Watch -

Laura Cunningham & Kevin Emmerich
P.O.Box 70

Beatty, NV 89003
atomictoadranch@netzero.net

Western Watersheds Project
Michael J. Connor, Ph.D.
California Director

P.O. Box 2364 -

" Reseda, CA 91337-2364

mjconnor@westernwatersheds.org

Kermncrest Audubon Society
Terri Middlemiss & Dan Burnett
P.O. Box 984

Ridgecrest, CA 93556
catbird4@earthlink.net
imdanburnett@verizon.net

. Center for Biological Diversity

Ileene Anderson

Public Lands Desert Director
PMB 447, 8803 Sunset Boulevard
Los Angeles CA 90046
ianderson@biologicaldiversity.org

Center for Biological Diversity
Lisa T. Belenky, Senior Attorney
351 California Street, Suite 600
San Francisco, CA 95104 .
Ibelenky@biologicaldiversity.org

ENERGY COMMISSION
JAMES D. BOYD _
Vice Chair and Presiding Member

ANTHONY EGGERT
Commissioner and Associate Member
acggert{@energy.state.ca.us

Kourtney Vaccaro
Hearing Officer
kvaccaro @energy.state.ca. us
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ENERGY COMMISSION Continued:
Eric Solorio

Project Manager
esolorio(@energy.state.ca.us

Tim Olson
Advisor to Commissioner Boyd
tolson(@energy.state.ca.us

Jare Babula
Staff Counsel
ibabula@energy.state.ca.us

Jennifer Jennings
Public Adviser ,
publicadviser@energy.state.ca.us

INTERESTED AGENCIES
California ISO
e-recipient(@caiso.com

I certify under penalty of perjury that the foregoing is true and correct. Executed on the

hes L. Hines B
Administrative Assistant

7th day of June 2010 at Sacramento, California.
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