
BEFORE THE ENERGY RESOURCES CONSERVATION AND DEVELOPMENT 
COMMISSION OF THE STATE OF CAUFORNIA 

1516 NINTH STREET, SACRAMENTO, CA 95814 
1-800-822-6228 - WWW.ENERGY.CA.GOV 

APPUCATION FOR CERTIFICATION FOR THE 
GENE~SSOLARENERGYPROJECT DOCKET No. 09-AFC-8 
GENESIS SOLAR, LLC 

DECiSiON AND SCOPING ORDER 

I.	 Background 

On January 26, 2010, the Committee designated by the Energy Commission to conduct 
proceedings on the Application for Certification (AFC) for the Genesis Solar Energy 
Project held a hearing on a motion brought by the Applicant, Genesis Solar, LLC, for 
Scoping Order to address the following legal issues: 

1.	 What is the Commission's Policy on use of water for power plant cooling
 
purposes?
 

2.	 What is the legal affect of the US Bureau of Reclamation's Accounting Surface 
Methodology on groundwater pumping in the Chuckwalla Valley Groundwater 
Basin? 

3.	 What is the legal standard for including future projects in the cumulative impact 
analysis under the California Environmental Quality Act (CEQA) and the 
National Environmental Policy Act (NEPA)? 

4.	 Does the Commission have a policy of conserving water for use by projects that 
are not yet identified? 

1.	 COMMISSION'S POLICY ON USE OF WATER FOR POWER PLANT
 

COOLING
 

The Energy Commission articulated a policy on the use of water for power plant cooling 
in the 2003 Integrated Energy Policy Report (2003 IEPR). It states: 
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Consistent with the Board policy and the Warren-Alquist Act, the Energy 
Commission will approve the use of fresh water for cooling purposes by power 
plants which it licenses only where alternative water supply sources and 
alternative cooling technologies are shown to be environmentally undesirable or 
economically unsound. (2003 IEPR, p. 41.) 

The "Board policy" refers to the State Water Resources Control Board ( SWRCB or 
Board) Resolution No. 75-58 entitled "WA TER QUALITY CONTROL POLICY ON THE 
USE AND DISPOSAL OF INLAND WA TERS USED FOR POWER PLANT COOOLING" 
(hereinafter, "Policy 75-58). 

The first principle enumerated in Policy 75-58 creates a priority of water sources for 
power plant cooling as follows: 

It is the Board's position that from a water quantity and quality standpoint the 
source of powerplant cooling water should come from the following sources in 
this order of priority depending on site specifics such as environmental, 
technical and economic feasibility consideration: (1) wastewater being 
discharged to the ocean, (2) ocean, (3) brackish water from natural sources or 
irrigation return flow, (4) inland wastewaters of low TDS, and (5) other inland 
waters. 

The Applicant plans to use groundwater for cooling the Genesis Solar Energy Project 
power plant. In order to get clarification on SWRCB's relevant policy, CEC Staff 
requested and received a letter from the executive director of the SWRCB, which was 
introduced into the record. The letter states that the definitions of fresh inland waters 
and brackish waters contained in Policy 75-58 do not extend to groundwater. SWRCB 
directs CEC to Board Policy 88-63 which states: 

All surface and ground waters of the State are considered to be suitable, or 
potentially suitable, for municipal or domestic water supply and should be so 
designated by the Regional Boards with the exception of [slurface and ground 
waters where... [t]he total dissolved solids (TDS) exceed 3,000 mg/L (5,000 uS/cm, 
electrical conductivity) and it is not reasonably expected by Regional Boards to 
supply a public water system. 

The letter further states that "[s]tate policy for water quality control does allow, under 
some circumstances, the use of [surface] supply water with TDS ranging from 1,000 to 
3,000 mg/I to supply renewable energy projects." 

2
 



Therefore, we can only conclude that Policy 75-58 does not govern the definition of 
groundwater in the CEC policy as stated in the 2003 EPR. Staff and Intervenor CURE 
argue that the California Energy Commission (CEC) has never simply relied on a 
numeric threshold to determine whether a project conforms to the CEC policy on water 
used for power plant cooling. 

To provide the Applicant the guidance it seeks in understanding the Energy 
Commission water policy affecting groundwater, we return to the language of the 2003 
IEPR, where, at page 41, it quotes the Warren-Alquist Act regarding conserving water 
and using alternative sources: 

lilt is further the policy of the state and the intent of the Legislature to promote all 
feasible means of energy and water conservation and all feasible uses of 
alternative energy and water supply sources.n 

The Committee reads this language as requiring projects seeking to use groundwater 
for power plant cooling to use the least amount of the worst available water, considering 
all applicable technical, legal, economic, and environmental factors. The suitability of 
using brackish groundwater for power plant cooling is necessarily a question of fact. 

2.	 LEGAL AFFEC"T OF THE U.S. BUREAU OF RECLAMATION'S ACCOUNTING 
SURFACE METHODOLOGY ON GROUNDWATER PUMPING IN THE 
CHUCKWALLA VALLEY GROUNDWATER BASIN 

The Committee agrees with the Applicant that the U.S. Bureau of Reclamation's 
accounting surface methodology is not a LORS. All parties acknowledged, however, 
that the methodology could be used as a tool in the CEC's environmental anal,ysis. The 
methodology's applicability to the Genesis AFC process is a question of fact that may 
be heard in future evidentiary hearings if necessary. 

3.	 LEGAL STANDARD 'FOR INCLUDING FUTURE PROJECTS IN THE
 
CUMULATIVE IMPACT ANALYSIS UNDER "rHE CALIFORNIA
 
ENVIRONMENTAL QUALITY ACT (CEQA) AND THE NATIONAL
 
ENVIRONMENTAL POLICY ACT (NEPA)
 

In their briefs as well as at the hearing, the parties indicated that the case law and other 
legal sources adequately classified those future projects which should be considered in 
a cumulative impacts analysis. The Committee finds that the state of the law is 
sufficiently clear and the parties are quite capable of discerning the factors necessary to 
determine reasonably foreseeable projects. ,It is premature at this time for the 
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Committee to determine such questions of fact as whether projects included in the 
cumulative analysis are reasonably foreseeable. 

4.	 COMMISSION'S POLICY OF CONSERVING WATER FOR USE BY
 
PROJECTS THAT ARE NOT YET IDENTIFIED
 

The Commission's policy on conserving water is articulated above. The parties are 
admonished to work cooperatively to resolve differences to the extent possible. The 
Committee expects Staff to work cooperatively with the Applicant to perform the review 
of this AFC as expeditiously as any other project seeking to qualify for ARRA funding. 

Dated: February 1, 2010 at Sacramento, California. 

~Sw~~ ROBERT WEISENMILLER 
Vice Chair and Presiding Member Commissioner and Associate Member 
Genesis Solar AFC Committee Genesis Solar AFC Committee 
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COMMISSION OF THE STATE OF CALIFORNIA 

1516 NINTH STREET, SACRAMENTO, CA 95814 
1-800-822-6228 - WWW.ENERGY.CA.GOV 

APPLICATION FOR CERTIFICATION FOR THE Docket No. 09-AFC-8 
GENESISSOLARENERGYPRO.IECT 

PROOF OFSERVICE 
(Revised 1/26/10) 

APPLICANT 
Ryan O'Keefe, Vice President 
Genesis Solar LLC 
700 Universe Boulevard 
Juno Beach, Florida 33408 
Ryan.okeefe@nexteraenergy.com 

SCott BusaiProject Oi rector 
Meg IRussel/Project Manager 
Duane McCloudlLead Engineer 
NextEra Energy 
700 Universe Boulvard 
Juno Beach, FL 33408 
Scott.Busa@nexteraenergy.com 
Meg.Russell@nexteraenergy.com 
Duane.mccloud@nexteraenergy.com 

Mike Pappalardo 
Permitting Manager 
3368 Videra Drive 
Eugene, OR 97405 
mike.pappalardo@nexteraenergy.com 

Diane Fellman/Director 
West Region 
Regulatory Affairs 
234 Van Ness Avellue 
San Francisco, CA 94102 
Diane.fellman@nexteraenerg'i.com 

APPLICANT'S CONSULTANTS 
Tricia Bernhardt/Project Manager 
Tetra Tech, EC 
143 Union Boulevard, Ste 1010 
Lakewood, CO 80228 
Tricia.bernhardt@tteci.com 

Christo Nitoff, Project Engineer 
Worley Parsons 
2330 East Bidwell Street, Ste.150 
Folsom, CA 95630 
C~risto.Nitoff@Worleyparsons.com 

"indicates change 

COUNSEL FOR APPLICANT 
Scott Galati 
Galati & Blek, LLIP 
455 Capitol Mall, Ste. 350 
Sacramento, CA 95814 
sqalati@gb-Ilp.com 

INTERESTED AGENCIES 
California-ISO 
e-re.cjpient@caiso.com 

Allison Shaffer, Project Manager 
Bureau of Land Management 
Palm Springs South Coast 
Field Office 
1201 Bird Center Drive 
Palm Springs, CA 92262 
Allison Shaffer@bim.gov 

INTERVENORS 
Tanya A. Gulesserian, 
Loulena A. Miles, Marc D. Joseph 
Adams Broadwell Joesph & 
Cardoza 
601 Gateway Boulevard, 
Ste 1000 
South San Francisco, CA 94080 
tgulesserian@adamsbroadwell.com 
Imiles@adamsbroadwell.com 

Michael E. Boyd, President 
Californians for Renewable 
Energy, Inc. (CARE) 
5439 Soquel Drive 
Soquel, CA 95073·2659 
michaelboyd@sbcg'loba!'.net 

OTHER 
Alfredo Figueroa 
424 North Carlton 
Blythe, CA 92225 
lacunadeaztlan@aol.com 
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ENERGY COMMISSION 
*JAMES D. BOYD 
Commissioner and Presiding 
Member 
jboyd@energy.state,ca.us 

*ROBERT WEISENMILLER 
Commissioner and Associate 
Member 
rweisenm@energy.state.ca.us 

Kenneth Ce'lli 
Hearing Officer 
kcelli@energy.state.ca.us 

Mike Monasmith 
Siting Project Manager 
mmonasmi@energy.state.ca.us 

Caryn Holmes 
Staff Counsel 
cholmes@energy.state.ca.us 

Robin Mayer 
Staff Counsel 
rmav:er@energy.state.ca.us 

Public Adviser's Office 
pUblicadviser@energy.state.ca.us 
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DECLARATION OF SERVICE 

I, RoseMary Avalos, declare that on February 2, 2010, I served and filed copies of the attached DECISION AND 
SCOPING ORDER, dated February 2, 2010. The original document, filed with the Docket Unit, is accompanied by a 
copy of the most recent Proof of Service list, located on the web page for this project at: 
[http://ww.energy.ca.gov/sitingcaseslgenesis_solar]. 

The documents have been sent to both the other parties in this proceeding (as shown on the Proof of Service list) 
and to the Commission's Docket Unit, in the following manner: 

(Check all that Apply) 

FOR SERVICE TO ALL OTHER PARTIES: 

sent electronically to all email addresses on the Proof of Service list; 

_X__	 by personal delivery or by depositing in the United States mail at Sacramento, California with first-class 
postage thereon fully prepaid and addressed as provided on the Proof of Service list above to those 
addresses NOT marked "email preferred." 

AND 

FOR FILING WITH THE ENERGY COMMISSION: 

X sending an original paper copy and one electronic copy, mailed and emailed respectively, to the address 
below (preferred method); 

OR 

__ depositing in the mail an original and 12 paper copies, as follows: 

CALIFORNIA ENERGY COMMISSION 
Attn: Docket No. 09-AFC-8 
1516 Ninth Street, IVIS-4 
Sacramento, CA 95814-5512 
docket@energy.state.ca.us 

I declare under penalty of perjury that the foregoing is true and correct. 


