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I.  INTRODUCTION 

 
California Unions for Reliable Energy (“CURE”) strongly urges the 

Committee not to adopt the language proposed by Genesis Solar, LLC in its brief in 

support of a scoping order in this proceeding.  Genesis’ requests are thinly veiled 

attempts to characterize multi-faceted and highly-factual issues as simple legal 

issues.  Genesis’ requests combine conclusions regarding highly-factual issues with 

complex legal principles, such that a Committee order adopting Genesis’ proposed 

statements would, in effect, resolve issues that need to be evaluated based on 

testimony and evidentiary hearings.  Genesis’ requests are, in some cases, not based 

on any briefing or citations to any authority.  Finally, Genesis’ proposed legal 

conclusions are live, contested issues in other Energy Commission proceedings 

which involve different facts, different Committee members and different parties 

who have not been provided notice of the Scoping Order in this proceeding. 

The Committee should seriously scrutinize the questions posed in its Scoping 

Order and examine how the questions posed relate to both highly-factual issues and 

complex legal principles that will have long-term ramifications on the state’s 

precious environmental resources and on the state’s economic well-being for future 

generations.  When modestly priced measures are available to reduce consumption 

of water and preserve water for other economic uses, the Committee needs to think 

long and hard before saying these measures need not be employed. 

California is in the midst of a water crisis.  In 2009, the Governor called a 

special session of the Legislature to address this water crisis.  As a result, a 
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comprehensive plan was devised to ensure a reliable water supply for future 

generations.  The Legislature adopted four bills and proposed an $11.14 billion bond 

to address the water crisis.  Yet, one would never know by reading Genesis’ brief 

that our state was in the midst of this crisis.  California’s water issues are not 

narrow technical questions; how water is defined, how uses are defined, how much 

water exists, how water basins operate, and how state policies are applied, among 

numerous other questions, are critical. 

Genesis’ attempt to narrowly construe important public policies which are 

designed to preserve water in the state is fundamentally at odds with the direction 

state water policy must go and is going.  That is the context in which the questions 

in the Scoping Order must be answered. 

 
II. DISCUSSION 

 In the Scoping Order, the Committee stated that it “cannot and will not 

resolve questions of fact until evidentiary hearings,” but that it can fashion an 

Order that articulates “law and policies at a sufficiently general level that would 

avoid application of law or policy to the facts of this case.”1  However, throughout 

Genesis’ brief, Genesis proposes that the Committee issue an Order setting forth 

statements that are clearly not limited to law and policies.  These purported 

“statements of law” are inaccurate, overbroad and would resolve questions of fact 

that the Committee agreed are not proper for resolution until evidentiary hearings 

                                            
1 Scoping Order at 2. 
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are convened.  For the purposes of this rebuttal brief, CURE will refer to Genesis’ 

proposed findings as “statements of law” and respond accordingly. 

1. The Commission’s Policy On Use of Water for Power Plant 
Cooling Purposes 

 
Genesis proposes that the Committee issue an Order directing Staff to apply 

the Energy Commission’s 2003 Integrated Energy Policy Report water policy (“2003 

IEPR Water Policy”) in the following manner: 

1.  The 2003 IEPR Water Policy is consistent with Board Policy and therefore 
there is no reason for Staff to wait or require consultation with the Board. 
 
2.  With respect to the quality of water that may be used for Power Plant 
Cooling Purposes, Fresh Water is defined as any water that has a TDS less 
than 1000 mg/L. 
 
3.  The 2003 IEPR Water Policy is only applicable to Fresh Water used for 
Power Plant Cooling Purposes and not other uses including but not limited to 
construction, dust suppression, process water, and steam cycle make-up. 
 
4.  A project that is not using Fresh Water for Power Plant Cooling Purposes 
complies with the 2003 IEPR and Board Policies. 
 
5.  If a Project complies with the 2003 IEPR and Board Policies, there is no 
reason for the Commission Staff to evaluate other cooling methods or other 
water supplies unless there are unmitigable significant impacts identified 
under the California Environmental Quality Act (“CEQA”) associated with 
the use of groundwater. 

 

Genesis’ proposed statements of law should be wholly rejected. 

 First, the Committee should reject Genesis’ proposed statement of law that 

“the 2003 IEPR Water Policy is consistent with Board Policy and therefore there is 

no reason for Staff to wait or require consultation with the Board.”  While the 

Committee may find that the 2003 IEPR Water Policy is consistent with Board 
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Policy, the Committee cannot find that “therefore there is no reason for Staff to wait 

or require consultation with the Board.”  As a preliminary matter, Genesis’ 

proposed language is not an articulation of law and certainly should not be an 

articulation of Commission policy.  If the 2003 IEPR Water Policy is consistent with 

Board Policy, then the Commission and Staff must be permitted to consult with the 

Board to ensure consistency in the application of those policies.  Moreover, 

Genesis’ proposed statement is illegal under CEQA.  One of the fundamental 

principles of CEQA is that lead agencies not conduct environmental review in a 

vacuum but, instead, consult with all responsible agencies, trustee agencies, and 

public agencies that have jurisdiction with respect to the proposed activity.2  

Genesis’ first proposed statement of law should be rejected. 

 Second, the Committee should reject Genesis’ proposed statement of law that 

“with respect to the quality of water that may be used for Power Plant Cooling 

Purposes, Fresh Water is defined as any water that has a TDS less than 1000 

mg/L.”  The State Board’s Water Quality Control Policy on the Use and Disposal of 

Inland Waters Used for Powerplant Cooling (State Board Res. No. 75-58) (“Policy 

75-58”) contains two definitions, neither of which are the same as Genesis’ proposed 

new definition for “fresh water.”  Policy 75-58 defines “fresh inland waters” as 

“those inland waters which are suitable for use as a source of domestic, municipal, 

or agricultural water supply and which provide habitat for fish and wildlife.”3  

Policy 75-58 defines “brackish waters” as “includ[ing] all waters with a salinity 
                                            
2 See, i.e., Pub. Res. Code § 21080.3, 21080.1, 21080.5(d)(2)(C), 21104; Cal. Code Regs. § 15006(g), (i), 
(k), 15022. 
3 Policy 75-58 at 2. 
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range of 1,000 to 30,000 mg/l and a chloride concentration range of 250 to 12,000 

mg/l.”4  Genesis leaps to the conclusion that the definition of brackish means any 

water that has a TDS less than 1000 mg/L without citing any authority and 

without providing any scientific documentation regarding this extremely 

important factual issue.5  And this is a critical factual issue.  Is water with a 

salinity range below 1,000 to 30,000 mg/L the same as water that has a TDS less 

than 1000 mg/L?  Is water with a chloride concentration range of 250 to 12,000 

mg/L the same as water that has a TDS less than 1000 mg/L?  When the two are 

combined, i.e. water with a salinity range below 1,000 to 30,000 mg/L and a chloride 

concentration range of 250 to 12,000 mg/L, is that water the same as water that has 

a TDS less than 1000 mg/L?  This is exactly the type of issue that warrants 

scientific evidence, input from other agencies and hearings.  It certainly is not a 

mere legal conclusion that “Fresh Water is defined as any water that has a TDS 

less than 1000 mg/L.” 

 Furthermore, the State Board explained in a January 20, 2010 letter to the 

Executive Director of the Energy Commission that groundwater is regulated by 

State Board’s Adoption of Policy Entitled “Sources of Drinking Water” (State Board 

Res. No. 88-63) (“Policy 88-63”).6  According to Policy 88-63, “[a]ll surface and 

ground waters of the State are considered to be suitable, or potentially suitable, for 

municipal or domestic water supply…”7  The relevant exception is where the water 

                                            
4 Policy 75-58 at 2. 
5 Genesis Brief at 4 and 9. 
6 Attachment A. 
7 Policy 88-63 at 1. 
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has a TDS exceeding 3,000 mg/L (5,000 uS/cm, electrical conductivity) and the 

water is not reasonably expected by regional boards to supply a public water 

system.8  Again, this is a question of fact that warrants scientific evidence, input 

from other agencies and hearings. 

Third, the Committee should reject Genesis’ proposed statement of law that 

“the 2003 IEPR Water Policy is only applicable to Fresh Water used for Power Plant 

Cooling Purposes and not other uses including but not limited to construction, dust 

suppression, process water, and steam cycle make-up.”  Genesis cites no authority 

for its one sentence argument in its brief that the policy does not apply to these 

power plant uses.9  After extensive briefing, hearings and deliberations in the 2003 

IEPR, the Commission did not include a definition of “use,” a definition of “cooling,” 

or a definition of “purposes” in the 2003 IEPR.  In the 2003 IEPR, the Commission 

also did not include exclusions from its policy.  Genesis’ proposed terms, i.e. “process 

water” and “steam cycle make-up,” are similarly imprecise and undefined.  Thus, 

any further refinement of the Commission’s 2003 IEPR Water Policy must be based 

on clear definitions that are made known to the public and vetted through a public 

process before the full Commission.  Alternatively, the Commission could seek 

clarification from the State Board which ultimately sets water policy in the state. 

Fourth, the Commission should reject Genesis’ proposed statement of law 

that a “project that is not using Fresh Water for Power Plant Cooling Purposes 

complies with the 2003 IEPR and Board Policies.”  Genesis’ proposal is dramatically 

                                            
8 Policy 88-63 at 2. 
9 Genesis Brief at 8. 
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overbroad.  The 2003 IEPR is a lengthy document containing numerous policies, 

some of which may apply in any given case.  The Power Plant Water Use and Waste 

Water Discharge section of the 2003 IEPR itself sets forth several principles, some 

of which have not been briefed.  No determination can be made at this time that a 

project that is not using fresh water for power plant cooling purposes necessarily 

does or does not comply with all of these principles.  Similarly, “Board Policies” are 

numerous and complex and have not all been briefed.  Compliance with such “Board 

Policies” must be evaluated on a case by case basis by the State Board and by the 

Commission, not by this Committee in this particular proceeding only. 

Fifth, the Commission should reject Genesis’ proposed statement of law that 

“if a Project complies with the 2003 IEPR and Board Policies, there is no reason for 

the Commission Staff to evaluate other cooling methods or other water supplies 

unless there are unmitigable significant impacts identified under the California 

Environmental Quality Act (‘CEQA’) associated with the use of groundwater.”  

Genesis’ statement violates CEQA.  CEQA Guidelines Section 15126.6 explains that 

the Commission is required to analyze alternatives, like mitigation measures, that 

would avoid or lessen a significant impact.  Genesis improperly attempts to create a 

hierarchy of analysis under CEQA where none exists.  Specifically, Genesis 

attempts to restrict the Commission’s consideration of alternatives, a.k.a. other 

cooling methods or other water supplies, to only those situations where a significant 

impact cannot otherwise be mitigated.  CEQA prohibits this approach.   
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CEQA Guidelines Section 15126.6 requires the Commission to consider 

alternatives when a project would result in a significant impact.  The alternatives 

analysis is not disposed of if a significant impact can be mitigated, as suggested by 

Genesis.  Instead, CEQA requires an analysis as follows: 

 
(a) Alternatives to the Proposed Project.  An EIR shall describe a range 
of reasonable alternatives to the project, or to the location of the 
project, which would feasibly attain most of the basic objectives of the 
project but would avoid or substantially lessen any of the significant 
effects of the project, and evaluate the comparative merits of the 
alternatives…. 
 
(b) Purpose.  Because an EIR must identify ways to mitigate or avoid 
the significant effects that a project may have on the environment 
(Public Resources Code Section 21002.1), the discussion of alternatives 
shall focus on alternatives to the project or its location which are 
capable of avoiding or substantially lessening any significant effects of 
the project, even if these alternatives would impede to some degree the 
attainment of the project objectives, or would be more costly. 
 
(c)  Selection of a range of reasonable alternatives.  The range of 
potential alternatives to the proposed project shall include those that 
could feasibly accomplish most of the basic objectives of the project and 
could avoid or substantially lessen one or more of the significant 
effects….10 

 
Thus,  Genesis’ effort to summarily preclude evaluating other cooling methods 

or other water supplies unless there are unmitigable significant impacts directly 

contradicts CEQA.  An evaluation of other cooling methods or other water supplies 

is precisely what is required when a proposed project may result in a potentially 

significant impact under CEQA. 

 

                                            
10 Cal. Code Regs. §15126.6(a)-(c). 
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2. Legal Affect of the U.S. Bureau of Reclamation’s Accounting 
Surface Methodology on Groundwater Pumping in the 
Chuckwalla Valley Groundwater Basin 

 
Genesis proposes that the Committee issue an Order directing Staff as 

follows: 
 
1.  The Accounting Surface Methodology is not an applicable LORS and 
therefore should not be applied to the GSEP’s use of groundwater. 
 
2.  Because the Accounting Surface Methodology is not a LORS applicable to 
the GSEP, Staff need not obtain evidence or correspondence from the Bureau 
to complete its analysis. 
 
3.  Since the Accounting Surface Methodology is not applicable to the GSEP’s 
use of groundwater, it should not be used as a threshold for determining 
significant direct, indirect or cumulative impacts under CEQA or NEPA. 

 
Genesis’ proposed statements of law should be wholly rejected. 

First, the Committee should reject Genesis proposed statement of law that 

the “Accounting Surface Methodology is not an applicable LORS and therefore 

should not be applied to the GSEP’s use of groundwater.”  Whether or not the 

Accounting Surface Methodology constitutes LORS under the Warren-Alquist Act, 

the Commission must determine whether the Genesis Project complies with the 

Boulder Canyon Project Act and the Consolidated Decree of the U.S. Supreme Court 

in Arizona v. California, 547 U.S. 150 (2006), such that the Project would not be 

unlawfully using Colorado River water through the Project’s groundwater pumping.  

The Commission must also determine whether the Project’s groundwater pumping 

would result in a potentially significant impact on Colorado River water under 

CEQA.   
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The Accounting Surface Methodology is Reclamation’s current method for 

determining unlawful use and would be available for the Commission to determine 

whether a significant impact exists.  Whether this methodology is the best method 

for making these determinations is squarely a question of fact.  A Committee 

finding that the Accounting Surface Methodology should not be applied to the 

GSEP’s use of groundwater would take away a tool for conducting the required 

analysis in this proceeding; a tool that Reclamation developed based on years of 

experience in analyzing this issue and that the agency currently uses to conduct its 

evaluation.  A Committee finding that the Accounting Surface Methodology should 

not be applied to the GSEP’s use of groundwater would only make the Commission’s 

decision making more difficult.  Staff would be required to come up with a new tool, 

presumably in a matter of weeks, in order to process Genesis’ application and then 

apply the new tool to determine impacts and compliance with LORS in presumably 

even less time in order keep this proceeding on schedule. 

Second, the Committee should reject Genesis’ proposed statement of law that 

“because the Accounting Surface Methodology is not a LORS applicable to the 

GSEP, Staff need not obtain evidence or correspondence from the Bureau to 

complete its analysis.”  As a preliminary matter, like Genesis’ proposal that Staff 

need not consult with the State Board, Genesis’ proposal that Staff need not obtain 

evidence or correspondence from the Bureau of Reclamation is not an articulation of 

law and certainly should not be an articulation of Commission policy.  The 
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Commission and Staff must be permitted to consult with Reclamation to determine 

consistency with federal LORS.   

Moreover, Genesis’ proposed statement is illegal under CEQA.  One of 

CEQA’s fundamental principles is that lead agencies not conduct environmental 

review in a vacuum but, instead, consult with all responsible agencies, trustee 

agencies, and public agencies that have jurisdiction with respect to the proposed 

activity.11  A Committee order directing Staff not to obtain evidence or 

correspondence from the Bureau to complete its analysis would cripple the agency’s 

ability to do its job. 

Third, the Commission should reject Genesis’ proposed statement of law that 

“since the Accounting Surface Methodology is not applicable to the GSEP’s use of 

groundwater, it should not be used as a threshold for determining significant direct, 

indirect or cumulative impacts under CEQA or NEPA.”  Again, Genesis is making 

the Commission’s work more difficult than it is already.  A Committee finding that 

the Accounting Surface Methodology should not be used as a threshold for 

determining significant impacts under CEQA would only make the Commission’s 

decision making more difficult and even more time-consuming.  Staff would be 

required to come up with a new tool – quickly – in order to process Genesis’ 

application and then apply the new tool to determine impacts and compliance with 

LORS in order keep this proceeding on schedule.  The Committee should not cripple 

                                            
11 See, i.e., Pub. Res. Code § 21080.3, 21080.1, 21080.5(d)(2)(C), 21104; Cal. Code Regs. § 15006(g), (i), 
(k), 15022. 
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Staff or the Commission by taking away a tool for determining compliance with 

LORS and for analyzing impacts under CEQA. 

 
3. Legal Standard for Including Future Projects in the 

Cumulative Impact Analysis under CEQA and NEPA 
 
Genesis improperly contends that both CEQA and NEPA require that for a 

Project to be considered in a cumulative impact analysis under CEQA, it must have 

filed an application to a lead agency that has been deemed complete and 

environmental review must have begun.  However, CEQA, NEPA, and BLM’s 

Handbook do not use such a restrictive legal definition.  Instead, the statutes and 

agency policies set forth varied indicia for making a factual determination 

regarding which projects to include in a cumulative impact analysis.   

In an effort to circumvent Staff applying the law to the facts, Genesis 

proposes that the parties adopt what it claims is a “stipulation of the legal standard 

for evaluating significant impacts.”12  However, Genesis asks for a stipulation that 

would apply the legal and policy standards to the facts in this case.   

Determining which projects to include in cumulative impact analyses under 

CEQA and NEPA is a question of fact.  As acknowledged by Genesis’ citations to 

case law, the issue of what projects to include in a cumulative impact analysis is one 

that has been the subject of litigation in the state and federal courts for decades.  

CURE  cannot agree to, and the Commission cannot sanction,  any stipulation 

regarding the facts until it has completed its collection and evaluation of data on 

which other projects are “closely related…reasonably foreseeable probable future 
                                            
12 Genesis Brief at 15-16. 
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projects,”13 “reasonably foreseeable future actions regardless of what agency 

(Federal or non-Federal) or person undertakes such other actions,”14 and for each of 

those projects, “the nature of each environmental resource being examined, the 

location of the project and its type,”15 taking into consideration the “geographic 

scope of the area affected by the cumulative effect…”.16   

As Genesis points out in its brief, the Commission must also consider 

reasonably foreseeable future actions “for which there are existing decisions, 

funding, formal proposals, or which are highly probably, based on known 

opportunities or trends,” as set forth in BLM’s Handbook.  Thus, CURE and the 

Commission must evaluate BLM’s planning documents for the area around the 

proposed Genesis project as a concentrated spot for solar development, including 

documents developed in the Solar Energy Programmatic Development EIS planning 

process, and the Desert Area Renewable Action Plan, among other state and federal 

plans.  Projects that may be included in a cumulative impact analysis include a 

number of photovoltaic projects that are planned for the immediate area that will 

not be before the Energy Commission and projects where no application has been 

filed, but power purchase agreements have been executed, to name a few – all 

questions of fact. 

                                            
13 14 Cal. Code Regs. § 15355(b); see also Public Res. Code § 21083 (b)(2). 
14 40 C.F.R. §1508.7. 
15 Cal. Code Regs. § 15130(b)(2). 
16 Cal. Code Regs. § 15130(b)(3). 
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To limit the scope of projects that should be included in the cumulative 

impact analysis at this time would be premature and improper. 

 
4. Commission Policy on Conserving Water for Use by Projects 

That Are Not Yet Identified 
 
 Genesis requests that the Committee order Staff to (1) refrain from analyzing 

whether the Project should not use groundwater for cooling because it would 

interfere with future energy development along the I-10 corridor and (2) “strictly 

evaluate the [Project] by limiting consideration of future development to those 

projects that would qualify under the legally established principles articulated [by 

Genesis] for inclusion in a cumulative impact analysis under NEPA and CEQA.”17  

Genesis’ request should be denied. 

Genesis admits that energy infrastructure planning rests with the California 

Energy Commission, the California Public Utilities Commission (“CPUC”), the 

utilities and the California Independent Systems Operator (“ISO”).  In fact, the 

Commission’s Renewable Energy Transmission Initiative (“RETI”) process, the ISO 

Transmission Planning Process, and the CPUC’s transmission planning process all 

identify the Genesis Project area as a major growth area for solar development.  

Despite this major planning, Genesis requests that the Committee order Staff to 

stick its head in the sand.   

                                            
17 Genesis Brief at 16. 
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The Commission has a responsibility to stay informed about energy 

infrastructure planning, and the Staff’s responsibility is to keep the Commission 

informed consistent with the Commission’s statutory mandates.  Staff cannot be 

isolated from the Commission’s responsibilities; Staff exists to provide the 

Commission with recommendations. 

Moreover, the issue presented by the Committee in the Scoping Order is the 

Commission’s policy on conserving water for use by projects that are not yet 

identified.  In that regard, Genesis disregards the Commission’s statutory mandate 

to conserve, protect, develop and maintain a high-quality environment, including its 

water resources, for the people of this state now and in the future.18  Requiring the 

Staff to stick its head in the sand on these issues is not consistent with state law, 

policy or common sense.  

 

III. CONCLUSION 
 
  CURE respectfully requests that the Committee reject Genesis’ proposed 

statements of law as thinly veiled conclusions of fact, as lacking in evidentiary 

support, as inconsistent with state law, as hindering the data gathering phase of 

this proceeding, and as impeding the state’s effort to process its application.  CURE  

                                            
18 Public Res. Code § 21000(a), 21001(a), (d); Cal. Code Reg. § 15065, § 15126.2; Public Res. Code §§ 
25008, 25525; California Constitution, Art. X, Sec. 2. 
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urges the Committee to direct Staff to continue gathering the facts necessary to 

apply the policies in this proceeding forthwith. 
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