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ENERGY COMMISSION STAFF’S REPLY
TO THE ERRATA
TO THE PRESIDING MEMBER’S PROPOSED DECISION

The Errata to the Presiding Member’s Proposed Decision was filed on May 5, 2009.
This document does not change the opinions and findings expressed in the original
Presiding Member’s Proposed Decision, and offers similar reasoning in support of the
conclusion that the'project as proposed should be rejected. Staff’s position is that,
based on (the hearing record, the Chula Vista Energy Upgrade Project (CVEUP)
complies with all applicable Laws Ordinances Regulations and Standards (LORS) and
causes no significant environmental impacts with the imposition of staff's recommended

conditions of certification. Staff will not restate its position here.

Staff notes that the Errata does not correct the record regarding some of the proposed
findings in the Alternatives section. Finding 11 in the Presiding Member’s Proposed

Decision with respect to project Alternatives should be corrected to reflect the evidence.

Staff is concerned by the silence of the Errata to the PMPD regarding the proposed findings in
the alternatives section. As staff demonstrated, a LORS inconsistency, even if true, does not

by itself mandate an expanded alternatives analysis. Also, the proposed finding that distributed
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urban éolar generation could replace quick-start peaking generation is not neither supported
by the evidencé, nor accurate. The Errata addresses neither of these important issues.
I. The Staff’s Alternatives Analysis complies with CEQA

a. A LORS inconsistency, even if true, does not by itself mandate an expanded
alternatives analysis.

The PMPD's proposed findings regarding the Project’s perceived contflicts with local land use
LORS are incorrectly intertwined with the analysis of alternatives. On Page 26, \the PMPD
concludes that what it identified as the LORS conflicfs “constitute adverse environmental
impacts whose importance outweighs the largely economic advantages of reusing the existing
infrastructure.” However, an inconsistency between a project and land use controls, standing
alone, does not mandate a finding of significant environmental effect. “It is merely a factor to
be considered in determining whether a particular project may cause significant environmental
effect.” Lighthouse Field Research Rescue v. City of Santa Cruz (2005) 131 Cal. Ap. 4™ 1170,

1207.

CEQA requires an analysis of “a range of reasonable alternatives to the project, or to the:
location of the project, which would feasibly attain most of the basic objectives of the project
but would avoid or subétantially lessen any of the significant effects of the project ....” (Cal.
Code Regs., tit. 14, § 15126.6, subd. (a), emphasis added.) The CEQA Guidelines define
“effects” as being interchangeable with “impacts.” (Cal. Code Regs., tit. 14, § 15358.) In
either case, as analyzed under CEQA, “they must be related to a physical change.” (Ibid.)
Aside from the proposed finding that'the project is inconsistent with LORS, the PMPD makes
no finding that the environmental effects caused by the proposed project at the proposed site

are significant. The alternatives analysis submitted by Staff was therefore sufficient.



It must be noted that there are no proposed findings within the PMPD that the proposed

" mitigation or conditions of certification recornmended by staff are insufficient to avoid or
minimize any significant adverse environmental impacts. Given sufficient mitigation of the
project’s potentially significant effects, the range of alternatives identified by staff is
reasonable. A broader range would not have substantially added to the discussion of
mitigating or avoiding significant environmental impacts. Therefore, staff's alternatives analysis
complies with CEQA.

b. Rooftop solar photovoltaic generation is not a feasible alternative to a peaking
power facility.

Staff requests that Finding 11 on Page 32 be deleted as there is nothing in the evidentiary
- record that would support a finding that rooftop solar PV is a feasible alternative to a peaking

power facility.

Peaking generation projects are recognized by the Energy Commission as necessary to
support the shift to intermittent large-scale renewable generation like wind and solar projects
(2007 IEPR). Despite this acknowledgement, the proposed findings in the PMPD suggest that
PV could replace quick-start peaking generation. On the contrary, quick-start peaking
generation facilities such as the proposed CVEUP are still réquired to supbort intermittent
sources of renewable generation that are integrated into the system. The opinio)ns expressed
in the PMPD and the Errata do not acknowledge the different, but important, role peaking

facilities have in integrating renewable resources into the electricity system.

As set forth in the 2007 IEPR on page 186, natural gas generation “must be used prudently as
a complementary strategy to reduce greenhouse gas emissions.” Peaking facilities, such as
the proposed project, are necessary to support the shift to large-scale renewable generation.

Indeed, many of the gas-fired license applications currently before the Energy Commission are



for projects that will support a transition to a more renewable-based generation system.’
Finding 11 on Page 32 should be deleted as there is nothing in the evidentiary record that
would support a finding that rooftop solar PV is a feasible alternative to a peaking-power

facility.

Il. Conclusion

Staff’'s continuing position is that, based on the hearing record, the CVEUP complies with all
applicable LORS and causes no significant environmental impact with the imposition of
staff’s recommended conditions of certification. The Committee should recommend

approval of the proposed project with staff’'s recommended conditions of certification and the

Energy Commission should so approve.
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DECLARATION OF SERVICE

|, Chester Hong, declare that on June 15, 2009, | served and filed copies of the
attached Energy Commission Staff's Reply To The Errata To The Presiding Member's
Proposed Decision,. The original document, filed with the Docket Unit, is accompanied
by a copy of the most recent Proof of Service list, located on the web page for this
project at:

[www.energy.ca.gov/sitingcases/chulavista]. The document has been sent to both
the other parties in this proceeding (as shown on the Proof of Service list) and to the
Commission’s Docket Unit, in the following manner:

(Check all that Apply)

FOR SERVICE TO ALL OTHER PARTIES:

___x__sent electronically to all email addresses on the Proof of Service list;

X__ by personal delivery or by depositing in the United States mail at Sacramento
with first-class postage thereon fully prepaid and addressed as provided on the
Proof of Service list above to those addresses NOT marked “email preferred.”
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