
Archie D. McPhee
40482 Gavilan Mountain Road
Fallbrook, CA 92028
April 10, 2009

State of California Energy Resources
Conservation & Development Commission
1516 Ninth Street
Sacramento, CA 95814

Attention: Ken Celli

Dear -'Commissioners,

AS YOU KNOW, I have been appointed as an "intervenor" in the Orange Grove Power Plant
Project (OGP) Docket No. 08-AFC-4 by the California Energy Commission (CEC). I receive all
documents related to this power plant project. I am recognized as an expert by the CEC in the
field of water and wastewater engineering.

On April 4, 2009 I received documents from both the CEC and the OGP Attorneys which were
responding to the San Diego Department of Environmental Health, Land and Water Quality
Division regarding the fact that the County will NOT be issuing a permit for the Orange Grove
Onsite Waste Water Treatment System. The pertinent CEC response pages 1 and 3 are
located in ENCLOSURE 1. On page 3 of Enclosure 1, under the title "IV-HUMAN CONTACT
WITH RECYCLED WATER IS NOT PROHIBITED BY STATE HEALTH STNDARDS", the
statement that "The County may be unaware that the project will be using disinfected tertiary
treated recycled water which is safe enough to come in contact with humans" IS FALSE,
This is a manipulation of words and the insertion of a word into a legal defiiton to confuse the
reader by implication. There is no term or definition for "DISINFECTED TERTIARY TREATED,
RECYCLED WATER" in the California Health Laws Related to Recycled Water (CHLRRW),
Title 22, June 2001 Edition, Sections 60304-60307 for its usage as defined in the above
referenced ENCLOSURE1. Sections 60304-60307 of the CHLRRW, Title 22 defines uses only
for the following:

1. Disinfected tertiary recycled water defined in Section 60301.230 'CHLRRW, Title 22,
June 2001 Edition. (not disinfected tertiary treated recycled water)

2. Disinfected secondary -2.2 recycled water defined in Section 60301.220, CHLRRW, Titre
22, June 2001 Edition.

3. Disinfected secondary -23 recycled water defined in Section 60301.225, CHLRRW, Title
22, June 2001 Edition.

4. Un-disinfected secondary recycled water defined in Section 60301.900, CHLRRW, Title
22, June 2001 Edition.

In addition there is no definition in Sections 60304-60307 allowing the use of any of the
above defined disinfected or un-disinfected recycled waters for swimming pools. The
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California Health Laws Related to Recycled Water are not Standards as implied by the CEC
Attorney, they are California law. Nowhere in the CHLRRW, Title 22, 2001 Edition can
the term "Disinfected tertiary treated recycled water" be found. How can one lawfully
use something that does not exist in the eyes of California law, namely: CHLRRW.

In the attached pertinent pages 1 and 10 of the Orange Grove Energy Attorney's document
(see ENCOSURE 2) the statement on Page 10 under the title "The Project As Proposed
Already Incorporates Mechanisms for Operating During interruptions to Potable Water
Supplies", sentence number 2 states "The Projects potable water option agreement with
FPUD requires that in times of drought, Disinfected Tertiary Recycled Water be
substituted for certain uses" IS A DELIBERATE FALSEHOOD. ENCLOSURE 3 is a
pertinent copy of the "Potable Water Option Agreement, COVENANTS. Section 5 is titled
"Drought Water supply shortages etc.", Sentence # 4 of this section states. "For every day or
partial day that the District restricts potable water access, Orange Grove shall receive an
incremental increase in the reservation of "tertiary treated recycled water" under its
Recycled Water Supply Agreement." Please note that "tertiary TREATED recycled water" is

(

not, I repeat, is not "Disinfected Tertiary Recycled Water" per CHLRRW, Title 22, June
2001 Edition as stated in the OGP Attorney's statement above. Please note that California
Health Laws are laws that must be obeyed and "tertiary treated recycled water" as stated in
this Potable Water Option Agreement does not exist in the CHLRRW, Title 22, June 2001
Edition. Therefore, how can one lawfully supply som~thing that does not exist in the eyes of
the law, specifically the California Health Laws Related to Recycled Water?

I believe that trying to manipulate California law by using similar terms and/or injecting words
into a lawful definition to achieve an unlawful objective is a violation of the law just as
robbing a bank is, and should be tre~ted just as severely. The CEC and the OGP can
cause serious injury to the health of California workers and the general public if allowed to
utilize their deceptive practices.

Please stop this assault on the California Health Laws and protect the safety of the health of
California workers and of the general public and please distribute this communication to the
commissioners.

Archie McPhee
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keep it in a clean and sanitary condition without danger of backflow or cross
connection."

In this case the Commission would be the authority having jurisdiction and
therefore can determine whether the project's designed adequately addressed
potable water use. (Pub. Resources Code § 25500) Staff analyzed public health
and found no issues regarding the facility's water use. (PMPD Public Health
Findings, pp 205-206).

Finally, specifications including water pressure can be addressed through final
engineering design which the county will be able to review and provide
comments on prior to any Commission compliance staff approval.

In addition, staff believes that the applicant intends to use self contained eye
washes and emergency showers which are readily available on the market and
designed specifically to make the use of bottled water convenient for sanitary
purposes. These devices would contain their own flushing fluid and would be
refilled as necessary, thereby eliminating the need for potable water at the
required pressure and flow rate for those project uses .

.~-~-~_.- _.~-, -~~-..--_. -" ...~ -
---~_.. ------.~- .....~-_._~

- IV ----_
(HUMAN CONTACT WITH RECYCLED WATER IS NOT>-','i

-__ PROHIBITED BY STATE HEALTH STANDARDS.-
"··;··-~··_·_'·-·--·-----__' ''''''~'_~_'_'A'''_''_'''_'A~_.~_ .._.-......_~._.__. ~._. ,__....__.~-~.,.•.

The County indicates that recycled water will also not be approved in a manner that
allows human contact due to the potential for adverse health risks. The County may be
unaware that the project will be using disinfected tertiary treated recycled water which is ,-=:.:·-----c--.

safe enough to come into contact with humans. The evidentia'!)t record is clear that ;:-':::/1 L. S (c.

disinfected tertiary treated recycled water has dozens of uses including: (1) Irrigation of
food crops, including all edible root crops, where the recycled water comes into contact
with the edible portion of the crop, (2) Irrigation of parks and playgrounds, (3) Irrigation
of school yards, (4) Irrigation of residential landscaping, (5) Irrigation of unrestricted
access golf courses, (6) decorative fountains, (7) and even swimming pools. (Cal. Code,A/6 r
Regs., tit. 22. §§ 60304-60307) -------- -f' ---------~// $' 0

'~, ~- ....-.-

The Commission encourages the use of recycled water to the maximum level feasible
and after performing an extensive analysis on water sources and public health, staff has
found that the project's use of recycled water is appropriate and desirable. (PMPD
Findings, pp 205-206, 299-302)
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State of California
Energy Resources Conservation and Development Commission

In the Matter of:

Application for Certification
for the Orange Grove Energy Project

Docket No. 08-AFC-4

STAFF'S RESPONSE TO THE
COU~ITY OF SAN DIEGO'S
COMMENT LETTER

By email dated March 30, 2009, the Orange Grove Committee directed parties to
comment on a letter dated March 18, 2009, which contained comments by the County
of San Diego Department of Environmental Health Land and Water Quality Division,
regarding the Presiding Member's Proposed Decision (PMPD). In addition, the
Committee requested parties to address the need to remove the Orange Grove Project
"from the April 8, 2009, business meeting. For the reasons discussed below staff finds
the Conditions of Certification as described in the PMPD to be more than adequate to
meet the concerns raised by the County and therefore the Orange Grove Project should
remain on the April 8, 2009, agenda.

I
THE COUNTY WILL NOT BE ISSUING A PERMIT FOR THE ORANGE
GROVE ONSITE WASTE WATER TREATMENT SYSTEM BUT WILL

BE PROVIDING COMMENTS

The County of San Diego generally has regulatory oversight to permit onsite waste
water treatment systems such as the system proposed by the Orange Grove Project. In
this case the county's permitting authority is subsumed by the Energy Commission's
exclusive jurisdiction to license thermal power plants. (Pub. Resources Code § 25500)
Rather than issuing a permit, the County will be reviewing the project for consistency
with regulations and providing comments on system design to Commission staff. Staff
appreciates the comment letter and anticipates working with the County to ensure
adequate levels of public health protection associated with the project's water use.

Staff notes that Condition of Certification Soil & Water 11 specifically requires the
applicant to comply with all San Diego County Onsite Wastewater Treatment System
ordinance requirements for construction and operation of the project's sanitary waste
septic system and leach field. The County will be given adequate opportunity to work
with the applicant and Commission staff to ensure an appropriate wastewater system is
designed and that its operation does not pose a public health risk.



VI
THE ORANGE GROVE PROJECT SHOULD REMAIN ON THE

.APRIL 8,2008 BUSINESS MEETING AGENDA

The concerns raised by the County in its comment letter have already been addressed
by staff either through its independent analysis or as part of Conditions of Certification.
In addition specific design details of the onsite wastewater treatment system can be
reviewed by the County during the post-certification, pre-construction phase. The
Commission's technical staff and CPM would be available to discuss any County
questions or comments. Staff finds no compelling reason to delay the Commission
decision on this project.

Date: April 2, 2009
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Respectfully submitted,

JARED J. BABULA~
Senior Staff Counsel .. /, __ ~ )
California Energy Commission e cc.
1516 9th Street, MS-14
Sacramento, CA 95814
Ph: (916) 651-1462
E-mail: jbabula@energy.statecaus



Enclosure 2



(ld.) Orange Grove does not hold a right to the water in the aquifer south of SR-76. For these

reasons, groundwater wou)d not provide a reliable supply.

E. The Project As Proposed Already Incorporates Mechanisms for Operating During ')

Interruptions to Potable Water Supplies.

As described in the PlVlPD, a lack of potable water at the Project site is already

addressed. (PMPD at 289-230.) The Project's potable water option agreement with /1
FPUD requires that in times of drought, Disinfected Tertiary Recycled Water be ...t:--:z.-- L / tiE'

substituted for cel1ain uses. (PMPD at 289.) Orange Grove anticipates that FPUD will

declare that such a drought condition exists sometime during the summer of 2009.

(3/1 6/09 RT at 41 :21-42: 17.) Condition of Cel1ification SOIL & WATER-9 requires the

Project owner to "ensure that project use of recycled water in lieu of potable water for

landscaping, fire protection, facility wash down, safety showers/eye wash, sanitary

systems, and any other non-turbine water uses will comply with all applicable LORS, and

identify what operational changes would be necessary if recycled water is used in the raw

water storage tank during inteITuptions of potable water supplies." (PMPD at 308-309.)

Therefore, the Project will only be able to use recycled water for these purposes as

pelmitted by law. The Project is incorporating such facility design and operational

changes as are necessary to respond to SOIL & WATER-9 now, rather than as provided

for in the Verification (30 days prior to the start of project operation).

F. Residual Chlorine will be Addressed in the Engineering Report.

The DEH Letter fU11her identifies residual chlorine as a parameter that will need to be

addressed for the onsite septic system to assure that the system functions properly. (DEH Letter

at 2.)

Orange Grove intends to address this issue through the Engineering Report required by

SOIL & WATER-B. (PMPD at 30B.) The residual chlorine content of the Disinfected Tertiary

Recycled Water is expected to be low \:l,'hen the water is received and, since chlorine is unstable,

residual chlorine is expected to be near zero concentration by the time water reaches the septic

system. Orange Grove expects that that the Engineering Rep0l1 will adequately demonstrate that

995289 ~ 10
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BEFORE THE ENERGY RESOURCES CONSERVATION AND DEVELOPMENT
COMMISSION OF THE STATE OF CALIFORNIA

APPLICATION FOR
CERTIFICATION FOR THE
ORANGE GROVE POWER PLANT
PROJECT BY ORANGE GROVE
ENERGY, LP

DOCKET NO. 08-AFC-4
(AFC filed 06/20/08)

ORANGE GROVE ENERGY, L.P.'s RESPONSE TO COMMENTS BY THE

COUNTY OF SAN DIEGO DEPARTMENT OF ENVIRONMENTAL HEALTH,

LAND AND WATER QUALITY DIVISION

Jane E. Luckhardt
Nicholas H. Rabinowitsh
DOWNEY BRAND LLP
621 Capitol Mall, 18th Floor
Sacramento, California 95814
Telephone: (916) 444-1000
FAX: (916) 444-2100
E-mail: jluckhardt@downeybrand.com
Attorneys for Orange Grove Energy, LP

April 2, 2009
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5. Drought, Water:supptv shortage. water emergency and Incremental Recyoled
Water Reservation. In :the.'event a drought, a water'supply-shortage or a -water
'emergency [as determined'b.y·the District in Its reasonable discretion) limits the
-Dlstricfs ability-to deliver potable water, the District may prohibit access to the
potable waterPoint ofDelivery. At any time that the District prOhibits
annexations to'the· DiStrict due to water',suPOOt concerns" the D'.strict·will,prohibit
accessfu the potable water Point ofDelivery. 'The District shall notify Orange
Grove of-any restrictions. at Jeast 24 hOurs In advance of-their taking effect. For
~very:day'or:partialdaythat:the DiStrict restricts-potable wateraccess" Orapge
·Grove shall receive an Incremental' increase in the reservation oHertiary treated
reled .water under its'R e(fWaler SuppJy Agreement TheHncremental
increase:in the reservation·'of tertiary treated 'watenmall be 62-acre-ft ./
less the amotll1t.of patabfe water that has already been delivered In ~ calendar
'year.

5..Remedles fur' Breach. In the·ev.ent .ofa brea'ch of any temi or' pro'l1sfon;Of this
Agr.eement byefther :P8I'fY•.bOth parties shan have all 'rights arut remedies
granted by California 1aW~ Nothing ;contained in this Agreement shaJr Pe
cc:m,strLJed as Iimitil19 any of the 'rights :and remedies of either parties. ,upon any
breaCh oTa tenn.or,pfoVisk>n ofthi~Agr:eement

7. Installation _.of 'hnprovements. Priority of Use,As 'a =matenal letin ef thi.s
A9~ment; QriJoge Grove 'shall :pay 'for all new capital facilities that will be,
necessary 1() fill .Orange Grove~s trucks at the DeUv.efY Site.· These
improv.ements :iricJude -at;a minimum,;but are no~ limited to approXimate'ly 200'
feet·.of'1'4' wide asphalt mad way, water handlhig faCilmes induding.:6-ihch meter
necessary to· fill· the. truP!<$; concrete loading pad:,anrl other -ancfOaI)'
appurt~naJl~~ a.~ may bE! :reqaii:ed ~y the' DisfiiCt: in. Its ,salE! d.~on
JoolledtiveJY~ '1hE3 "NeW FaCilities"'). It :Is arrtfcipated that ihe 14~'wide road would
-prt>vide .sulJ1dent 'width for truCkS transporting the potab1ewater for Orange
'Grove.. These improvements are currently esti~ to- .cost dollars
(~ :'), however in no case. are the 'eosbHor the· improvements limited to this
amourit "The Di~ s~n be responsib1e fOr coJiStructing. :the. New Facilities.
The .Distijct~II conSbi.ict the' New,Facilities withIn 'four'PO J11O~'after the date
of iI:Iis Agr:eement ·Aii !frnpoovemerit$ detennined.:necessarY' by· the District muSt
becomliletea prior·to=commen¢;ng qeliv.eries,:and rio ~uling WiD he:<illowed.unfil
all.tleGeSSaIY regul$taly p~its [If any) ~,acquiredby Orange ·Grove.. Onmge
Gl'Ove·:shall- deposit~ ehgmeers :estimate;:of'the·aforemenfior1ed iaciUties Mtbin
90 days in:advance'ohxmstruction at-the faCi1ities. SUCh deposits shaR~ be
used fur the 'costs ,of" .conStructing 1he New Facilities. Upon .co~ of
construction of" the New 'Facilities, any:amounts remai,ning Will be returned to
Orange Grove. :withln thirty (30) 'days -after·the completiOn of constructnn am
paymentofall .invoices ~ati",g·to construction. ff coilStructian casts exceed the
amount :deposited by Orange Grove. Orange -Grove shan pay such~
costs after being notified by the DistrictOf' .any such additional costs. Orange
Grove shall have exctasive USe of -the water filling station and meter anj
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";1 C-O-V-E':N-A-N-T...s

1.. :Sate of Potable "Water by DistriCt.. The District agrees to sell and Oral"!geGrove
:e:tgrees to purchase, commencing on the Agreement Start Date; up to "62 acre
feet per warm p.otable water for a term of"25 years and:2 months. The District:
shall bilL Orange.Gr:oveon a monthly basis for actual water 'used. -plus monthly
'fixedcnarges. A late ·chaJl;Je .equlvalent to one and 6ne half percent (1~.%) per
'month ·shall be levied for each 'day invoiced amouAts 'are not paid 'following :the
'due··date.

2. Fees Paid to Districf aoothe Price For Pdtabie :Water and Future Price
,Increases. The oommodit¥ price for the pOtable water .sold 'by the District to
Oral"!g~ :Gt"O:W shall be at ·the· pUblished rate fur conqtmctlon meters ·set by the
District BoarD of Directors "from ti~ -to time, 'in its 'sOle :discretion. The
construction rate for custOme~.insiQe·iheDistrict as of June :231U

, 2008 Is.$2.95
per' .thousand' gaOoos. The District makes no guarantee about 'future 'price
In.creases a.,q· int~nds'to sell. pOtable water to .Orange Grove ,at a. r:ate estabfish~

for customers inside the -District's fonna1 boundaries~ The 'P9table water
comlT1~ity orate to be paid :tlyOran~. Grove shall inGluee a capacity
cMqJelpremium 'charge 1Qf'payment1o:acquirei neW'capaoity equal,fa _ Of the
commodity ~e fur custorn.ers insi~ 'the. DIstrict Orange Groy.~s ·total
:commod.it¥~ sball·therefore.be....of1he commoditynne paid by·'custDmers
·wlth constructionm~ iriside:the DistrlCfs' boundaries. Orange Grove will als0
'~y .-8 ·inorrth.lY:sY.St8M 'access chafge fur the meter which. is set for their use cat
the' Dellv.eTy Site; currentfy ·$$'7.3.50 per fIKJntf:11ot a &inch meter. 'ThIS monthly
system .access Charge ·is StIbject tQ"'ia~ in .the ·future and shed' :be at the
rate set by~ 'D1$trl~ BQ8rd ()f Dlrectots, in its :8Ole discretion andi~ payal;lle
:regardle~Qf t!ie, q~ntitYofJ>Otab(e ..watet delivered. The;month'Y',systero c;lCce.5s
'f~ 'shall be jxiid 111 adVance~ ,on the date of -execution of ·tni~~gr-eement 'and
irivoicedon .a monthly. basis thereafter. A late charge equivaleritto :one' and one
half percent (1% %, pennontfl'sha/l :~Jevied fur each...day.(pro :rated) the fe.e is
p.aid fulloWing the due date~ . "

Inaad~iti9n:lQ the price for'the potabie; water;set by the. P!~C?t1 an ;dditi0nal'
mo~ Independent fixed ~. agual to .orange Grovel~:OO${101 . a gallons
I x 'consti'uctio!1 'rate .~l s.hall .~. paid 'by ,Orange :Grove to' the· District
above. and beyomt-Ule~ char.geq ifDr:the pcitable ¥rcttet. Both parties agn:re
that :this monthly·~ is an Independent fee pald"'b O'istAct for the :g~rai1te,e1o.f-a
long teml -sUPPly and is payabie upon execution. of this agreem~rrt and on an
monthly baSIs thereafter. This payment shall be pai.Q :upon execution of 1hls
ag~ment and tnvofced monthly ·the~r. ·by :the District A late .charge
equivalent to one and one half pel:Cem tt%%:) per month Shall be levied for e~6h
day{pro rated) the:tee Is paid fDllowingthe':due' data

3. Responsibility ·and Indemnity for Potable Water after Delivery. Orange Grove
recognizes that: by entering into this Agreement, Orange :Grove Is ·solely

l-LA/997519
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Archie D. McPhee
40482 Gavilan Mountain Road
Fallbrook, CA 92028

Energy Resources Conservation and
Development Commission oUhe-State of
California .
1516 Ninth Street
Sacramento, CA 958.1'4
Attention: .Ken Celli
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