
State of California
 

Energy Resources Conservation and Development Commission
 

In the Matter of:	 ) Docket No. 08-AFC-4 
) 

Application for Certification ) BRIEF IN RESPONSE TO DFf'S 
for the Orange Grove Energy Project ) APPEAL DENYNG ITS MOTION TO 

INTERVENE------------) 

On December 18, 2008, DFI Funding filed a petition to intervene in the Orange 
Grove proceedings. During the December 19, 2008, evidentiary hearing the Committee 
denied the petition. On December 31,2008, DFI Funding filed an appeal of this denial. 
Staff submits this brief in response to DFI Funding's appeal and in support of the 
Committee's denial of the petition. 

INTRODUCTION 

Staff concurs with the Committee's original denial of DFl's petition to intervene as 
well as the reasoning set forth in the applicant's opposition to DFl's petition for 
intervention dated December 19, 2008. As set out in the Prehearing Conference Order, 
dated November 6, 2008, the deadline to petition for intervention was December 1, 
2008. Therefore, DFl's December 18, 2008 petition was untimely. In addition, it was 
filed the day before the evidentiary hearing, making it unreasonably late in the 
proceeding. Even though its petition was denied and the evidentiary hearing 
completed, DFI was nevertheless given ample opportunity to provide public comment 
regarding the project, which it did. Intervention at this point would serve no useful 
purpose in the case. 

DFI claims it never received direct notice from the Commission regarding the 
Orange Grove power plant project. Although this claim is true, the Commission has no 
obligation to directly notify a business whose location is in Emeryville, California, 
hundreds of miles away from the project site. The Committee's denial of DFI's petition 
to intervene should be upheld. There is no compelling reason to overrule it. 
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II 

THE ENERGY COMMISSION HAD NO OBLIGATION TO NOTIFY DFI 

Appendix B(a)(1 )(E) to Title 20 of the California Code of Regulations sets out the 
information requirements a power plant application must provide to the Commission. In 
order to ensure land owners in the area are notified about a pending power plant 
application, an applicant, in an appendix to the application, must provide a list of current 
assessor's parcel numbers and owners' names and addresses for all parcels within 500 
feet of the proposed transmission line and other linear facilities and for all parcels within 
1000 feet of the proposed power plant and related facilities. It is undisputed in the 
record that applicant provided the required information. 

California Code of Regulations, Title20, section 1709.7 (a), requires the 
Commission to provide mailed notice of the first informational presentation to all owners 
of land adjacent to the proposed sites. It is undisputed that the assessor's parcel 
information provided by the applicant listed the owners of the land in which OFI claims 
to have an interest. Those owners are Prominence Partners and Tesla Gray. These 
parties were mailed notices as required by regulation. OFI is not an owner of record; 
the Commission had no reason to know about OFI or that OFI would be interested in 
participating in the process. More importantly, the Commission was under no obligation 
to affirmatively seek out all those who might have a lien on property surrounding the 
project site. 

In Hom v. County of Ventura, 24 Cal.3d 605, (1979) the court reviewed the 
impact of insufficient notice on neighboring landowners of a subdivision. The court 
noted that whenever approval of a tentative subdivision map will constitute a substantial 
or significant deprivation of the property rights of other landowners, the affected persons 
are entitled to reasonable notice and an opportunity to be heard before the approval 
occurs. (24 Cal.3d 605, 616) Similarly, property owners near potential power plant 
sites are given reasonable notice and an opportunity to participate in the siting process. 

In discussing what type of notice is acceptable, the Hom court refrained from 
describing a specific formula which detailed the nature, content, and timing of the 
requisite notice. The court did note that an acceptable technique might include notice 
by mail to the owners of record of property situated within a designated radius of the 
subject property, (24 Cal.3d 605, 618). 
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In this case, the owners of record within a designated area of the proposed site were 
Prominence Partners and Tesla Gray. OFI was not a listed owner and, therefore, not 
subject to notification requirements. 

III 

DFI HAD AMPLE OPPORTUNITY TO COMMENT 

As with any member of the public, OFI was free to provide oral and written 
comments regarding the Orange Grove project. OFI utilized this opportunity by 
commenting,. through its attorneys, during the hearing and by submitting a 16-page 
letter containing additional comments. The end result is that OFI informed the 
committee as to the concerns it had regarding impacts on certain parcels of lands from 
the construction of the Orange Grove project. 

IV 

CONCLUSION 

For the reasons provided above as well as for the reasons put forth by the 
applicant in its opposition to OFl's petition for intervention, staff supports the 
Committee's original decision to deny OFl's petition for intervention and recommends 
thatit be upheld. 

Date: January 20, 2009 Respectfully submitted, 

_/s/ _ 

JARED BABULA 
Senior Staff Counsel 
California Energy Commission 
1516 9th Street, MS-14 
Sacramento, CA 95814 
Ph: (916) 654-3959 
E-mail: jbabula@energy.state.ca.us 
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BEFORE THE ENERGY RESOURCES CONSERVATION AND DEVELOPMENT 
COMMISSION OF THE STATE OF CALIFORNIA 

1516 NINTH STREET, SACRAMENTO, CA 95814 
1-800-822-6228 - WWW.ENERGY.CA.GOV 

ApPLICATION FOR CERTIFICA TION 

ORANGE GROVE POWER 
PLANT PROJECT 

DOCKET No. 08-AFC -4 
PROOF OF SERVICE 
Revised 10/23/08 

INSTRUCTIONS: All parties shall either (1) send an original signed document plus 
12 copies or (2) mail one original signedC?opy AND e-mail the document to the 
address for the Docket as shown below, AND (3) all parties shall also send a 
printed or electronic copy of the document, which includes a proof of service 
declaration to each of the individuals on the proof of service list shown below: 

CALIFORNIA ENERGY COMMISSION 
Attn: Docket No. 08-AFC-4 
1516 Ninth Street, MS-15 
Sacramento, CA 95814-5512 
docket@energy.state.ca.us 

APPLICANT 

Stephen Thome 
J-Power USA Development 
1900 East Golf Road, Suite 1030 
Schaumberg, IL 60173 
sthome@jpowerusa.com 

Mike Dubois 
J-Power USA Development 
1900 East Golf Road, Suite 1030 
Schaumberg, IL 60173 
mdubois@jpowerusa.com 

APPLICANT CONSULTANT 

Joe Stenger, PG. REA 
TRC 
2666 Rod man Drive 
Los Osos CA 93402 
jstenger@trcsolutions.com 

COUNSEL FOR APPLICANT 

Jane Luckhardt 
Downey Brand, LLP 
555 Capitol Mall, 10th Floor 
Sacramento, CA 95814 
jluckhardt@downeybrand.com 

Wayne Song 
Morgan, Lewis & Bockius LLP 
300 S Grand Avenue, 22nd Floor 
Los Angeles, CA 90071 
wsong@morganlewis.com 

INTERESTED AGENCIES 

California ISO 
P.O. Box 639014 
Folsom, CA 95763-9014 
e-recipient@caiso.com 
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Steve Taylor ENERGY COMMISSION 
San Diego Gas & Electric 
8306 Century Park Court JAMES D. BOYD 
San Diego, CA 92123 Commissioner and Presiding Member 
srtaylor@semprautilities.com jboyd@energy.state.ca.us 

INTERVENORS 
ARTHUR ROSENFELD 

Anthony J. Arand Commissioner and Associate Member 
219 Rancho Bonito pflint@energy.state.ca.us 
Fallbrook, CA 92028 
tony@envirepel.com Kenneth Celli 

Hearing Officer 
*Alliance for a Cleaner Tomorrow . kcelli@energy.state.ca.us 
(ACT) '. . 

clo Arthur S. Moreau, Klinedinst, PC Felicia Miller 
501 West Broadway, Suite 600 Project Manager 
San Diego, CA 92101 fmiller@energy.state.ca.us 
amoreau@klinedinstlaw.com 

Jared Babula 
*Archie D. McPhee Staff Counsel 
40482 Gavilan Mountain Road jbabula@energy.state.ca.us 
Fallbrook, CA 92028 
archied1@earthlink.net	 Public Adviser's Office 

publicadviser@energy.state.ca.us 

DECLARATION OF SERVICE 

I, Pamela Guinn, declare that on 1/20108, I deposited copies of the attached BRIEF IN 
RESPONSE TO DFI'S APPEAL DENYING ITS MOTION TO INTERVENE in the United States 
mail at Sacramento, CA with first-class postage thereon fully prepaid and addressed to those 
identified on the Proof of Service list above. 

OR 

Transmission via electronic mail was consistent with the requirements of California Code of 
Regulations, title 20, sections 1209, 1209.5, and 1210, All electronic copies were sent to all 
those identified on the Proof of Service list above. 

I declare under penalty of perjury that the foregoing	 is true and corr 

Attachments 
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