
December 11, 2008

Gordon Schremp, Workshop Facilitator
Fuel and Transportation Division
CaJifornia Energy Commission
1516 Ninth Street
Sacramento, CA 95814-5512

C
01- HfS-l
DATE DEC .lI_

e <0 .OEC '11-

Re: Fuel Delivery Temperature Study - Committee Workshop

Dear Mr. Schremp:

As discussed during the December 9 Committee Workshop, the enclosed memorandum
submitted on behalf of Valero Marketing and Supply Company and Chevron USA, Inc.
addresses the question of whether the implementation of ATC at retail stations is permissible
under applicable California law.

S~eIY.

~--1~
Scott N. Folwarkow
Executive Director Governmental Affairs
Valero Marketing and Supply Company, and

On behalf of:

Chevron USA, Inc.

CC: James D. Boyd, Commissioner and Vice Chair
Karen Douglas, Commissioner
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VALERO MARKmNG AND SUPPlY COMPANY. PO,I OffiCiI Bo.: 6~6000 • Son AlII"",,,. fexClJ 78269-6000
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This memorandum addresses certain conclusions orlaw set forth in the California =nergy
Cornmi ion Stairs Novemher 2008 Fuel Deli\'cr)' emperatur~Study ("Study") and is
suhmin d or yuur wnsideration hy th I w lin1lS of Lath 111 & Watkins LI.P and Akin (ium
Straus Hauer & -eld U.P. Specitically, this mem randum diseu the p pri I \ ('the su~jcet

legal pinions in light rthe terms of Cali fomi a Bu illl: S & Profi: "ion Code *136'0. the
statute authorizing thl: Cl tllmissillilto prepare Ihe in HlIlt tud. dld p \idcs legal authorities
and arguments addre.. ing the Stud) 's err neou' "tatements that "[al~ f Ilxlay. no hm furhids
any retai It:r from installing ATC de\'ice :' and "[p]l:mlis"ive (voluntary) u- or aut m tic
temperature compensation ( T ) de\ ice. at Cali f mia n:wil ations i alread. pl:mlittcd under

aJifQrnia la\ a~ it is not s~l:inc:, II p lh.ibit<::d," 'tud) at p.8: 89.

As d III n.lrat<::d belu\\. bt:causl: Sl:ction 136'0 oml11i~.. ion or its
StalT to rcvie\~ the leg.,1 it~ fir selling l rnre tur -com~ . led In llor litel in eli f rn' a. and the
und 'rsigned beli<::\'e (hat expressing .ouch \ ie\\ s is not appropriate., Mor ver. under the
r~ ently-I:xisting gulator) sc erne g verning tail motor rueI sale,. an) C::llifornia retailer

who attempts t ell mal r fuel on a temperature adjusted basi,- is exposed \0 substantial ris" ()
liability under California law. ecordingly. \~e ask thaI th T St fr eith 'r del I ref'rene ~ to
lhe legal it. or illegality of selling 1t:l1lperature-e mpensated mot r fue! i Calilomia or.
altcrnatin:ly. rl:\ isc tht: Study (.l aecuraicly ref.kct alifornia la\\,

I. BUSINESS & PROFESSIONS CODE SECTION 13630 nOES NOT Gl THE
STAFF At THORITY TO OPINE ON TilE LEGALITY OF TEMPERAT RE
COMPENSATION

flusiness & Prole.:;sions Code § 13630 authorizes lhe California Energy Commission.
along with lhe California Department or Food and gricullur, t 1" nducl a ompreh n i\i.?
survey and co~t-hendil analysis" including survl:)ing th temperature lfru '''during rOUline
dispenser insJXctions:' and compare various options relatiH' 10 temperallirc l:nmpensation.
including "retaining the current rderencc temperature of 60 d gn:es Fahrenheit. eSlahlishing a
difTerent statewide reference temperature:'" ablishing dillcrcnt regi nal rebenee
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I..:mpcr.llure Ii r Ihe . tnt .. an I "reg Iring th inslUll rinn ft mperature corrected or
mpcnS3ted equipment at the ptlmp,~

ction 13630 d s n I uthorizc the Comllli.. ion r it. St, ff\{) pine n the j'galit_, II

h:mperature compensation under the current regulatory seh me. In doin~ 0 in the Stud~. the
Staff is acting outsidc the grant of its authority. See 28-S M dmin. & Rcg. L. 'e\\" 8.
10 (.1003 "r )n agency acting utside ils statulOry authority is ting. lilt/"{{ l'ir,'.I. nJ an~

regulation it i sues in such cap city are v id" ; Sll/rk,. Wickur I. 321 18 '. 3( (I C)44)
("When Congress pa ses an cl empo\\ ring admini51r.l\i\c agencies \() carr) n governmental
acth ities. the po\\er of lho_e ~l~cnci i circumscribed . th authority ",mnted").

II, EXJSTING CALIFORNIA LAW FORBIDS DISPEN ING MOTOR F EL AT
THE RETAIL LEVEL ON THE OASIS OF ANYTHING OTHER THAN
GALLONS DEFINED AS 231 CUBIC 1 CHES (EXACTLY).

Although Calilornia la\\ contains no expr'ss prohibition regarding the installation of
AT -equipped motor fucl c1ispen:;ers. statutes and regulations cited elsewhere in Ih ludy make
plain that dispensing motnr fuel in any unit olher than in gall ns f 231 cuhic inche. (e.'. ('tly) is
I"orbidden. ,",'et' Stud~ at g ("'California I II' pecifi , the lollov.in,;: Require: rClaih:rs to ell
moll'r fuel by the gallon: requir~s relail~rs t a erti prices n i:l p.:r :,:. 11 n basis nn il~

di 'pen r': defines the unit gall n - . "23 I ubic in he ((,:-'1)clly)""). As the Stud) ub cn·cs.
aTTlong those provi ions ndoptl'd fr m Handbook 44 into aJifor ialaw i the foil \\ing
deliniti ns OrR II/on as am ure fli uid volumc: '"4 quart. - I gallon =-131 cuhic in hes:"
und "gallon = ::;3' cuhic inche (ex ctl~ ):. See Bus. & Prof Co e *12107: Title 4 C.C.R. ~§

40 0:40 1 (incorporaling Ilallcrbook 44. pp. C at pp. C-3. C-9 and C-l). ccordingl).
Cali 1"1lmi:J ha'i e-:pr.::ssly adoptcd a definition ofgal/oil as a mC<:L ure of liquid \. lume \t'ilh ,11/

re(t'renL'e to tefl/perwure. I SeE! Cal. Bus. & Prof. de §§ 12107. 11 I:>: Title 4 '. ·.R... 4001.
Ihe. tud) funha :.HJ,nO\\ I.::dges, "[ilf then: \\a. h:mp'r.lture ol11pensalion al retuil s\;)li ns

in alifomi. distribution of fue.l under \\armcr temperature condition~ \t'tJulil bl! llt.ljusr"d by
dis[J.:ming. c mpared to the volume indi • ted hy Ihe evi e. \Iighlly more gasoline or dit'.IIdji/l·'
ill cllhie incites pro\ ided to mot ri t . ConI er-~t.'. iI' Ihe fuel is c Id r than 60 d g,es
Fahrenheit (15.6 degr"t:' 'elsius).. C\1'L'r cuhic in 'hn v\oul cli. pcnsed to m t ri$t.:· R.::pon
at 8 (emphm i. added). hus.. clling motor fuel in units olher tlmn in '2:> 1cubic inch g:ll1ons
\\uuld cunstitute a pCI' sc vic)lation of existing Califomia la\\ ill thaI Cllnsurn..:rs would rccci\t'
m rc r less than 231 cuhic inches (exactly) per gall n depending on thl:: h:rnpcrulun: llfthe
fu I.J

Ilandbook 44 clarilies hal -lal unit is a special quantity in terms f\\ hi h OIller qualllili " rt:
c-:pre . d. In general. a unit i-!i\ccl b) d<:tinition and is independellt '!I.I/I II lihysi "I cO/ldiliol/s
liS /(tllll 'rulllrE!. E:-.arnples: tlIe meIer. he liter. th "rum. tl yard. til pound. the.' II II."'
Ilandbook 44. Appendix B (2) ("UniIS of y. tem- and Mea 1 !nenn (emphasis add dl.

Unlike sales at the wholesale level. where existing C'alil'omia law Spl: ifically
cOl1lernplales sale: IT the bash oftcmpcralurc ad.iu~ted gallons. existing 'aliforniu law
requires retail sales to he "indicated and recorded" on the basis of purely volumetric

2
\. ,,8' 65.:
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rs lh disp n m I' fuel in unil lllh 'r [hun in
2J 1 euhie in h gallons would n ce < ril)' be on ired "in orrccl- Ull I' P , nl Calilomia UI\\.
subjecting r~tailers who dcployed th m 10 mi. demeanor c ·l11inalliabilit~. 'pecili ally.
C IiI' rob Blisin . & Prnl'c sion od ~ 12107 pro ides. in pertinent pan. that the tolerance'
and speci iicati ns and lIher te hnicn! req lirement" ft I' C nun iLlI ei~ing od m asuring
ilnruments sball be as "pubIL-hed in the N lionallnslilutc of t3nd rcis and' chnol g~

I-land k 44. except a. ~pccilil:ally 11 dilled. amended. or r'e"led b~ regulatIon adopted h) the
din:etor:' urthcnnor. IJujn & Profc si ns'o § I2500(d) ddlll III "inct.)rrccl
inslrumenl as one lhat "fails to m et nil of the rcqllirem nts f [l3u-in . s & Proft 'i ns C deI
Section 12107:' Becaus..: a dispens~r that dispenses mOlOr fuel in units other than 231 cuhic im:h
gallons fails to dispense "gallons" as defined hy ~ 12107. the djspenscr is nucessarily deemed
"incorrecl.·· Rusiness & Professions Code ~ 12020 exp I)' makes it a misdemeanor to USe an
"incorrect wcighing or measuring devicc" in California.

Further. sales of Illotor fud in units other than _31 cubic ineh gallons w 'uld run afoul of
an additional provision ofCaJifornia law: the requireT11cnl that a rclailt:r not charge more than the
"truc extension of a price per unil." Whcn mOlClr fud is sokl in California lI[ tcmpcralllre. belo\\

gallons. See Handbook 44 ~ : .3D. S.I.2.1. ulomati tcmp.:rature adjustment i;-.
addressed cxclu. ively in prcl\isions 01' ~ 3.30 rei h."d to deviCE: sed exclusi\'el~ atlhc
wholesale Ic\el. See Ilandho k 44. § 3.3.0: S.:!.7: ._.7.1-4.: '.4.3,2: N.S. Ine e
provisions (I) include specificmions for wholesale de-vi' s cquipped \\ ith a me:lI1 of
adju"Sting the volume of motN fuel on a temperature adjusted '$ ('-IB -14 '3.30
S.2.7.1); (2) spc if~ thepr perm.::an:· fdderminingth t ITIp mlur ,rruelinthe
dispenser (HB 44 §3.3(J ._.6); (3) dictate the pI' per "tandards lor scaling a d "ice
equipped v.itb atemp ratur'compcn alingmechanj m(1 B44~.:UO ._.7.3): (4) c[
f rth thl: rc uircm nl thaI Ih ' primal') illdieating dem nl. n:cording elemeOls. and

corded n:presentatinno; h:arly are marked to ho\\ that the \olum\: deli\ered h< . hc..:n
adjusted to the" lume at 15" . ( 0°1") (lIB 4~ ~ .3D • .4.3.2j; and (5) r~qui ade LillIe

di 'c1osun:s on th~ in\oic' (receipt indicating th..t the \' lume d livered ha- b~ n adj t·d
t thc\'0 IOIm:at 15°C( O°f){IlB4·t§'.30lJ,R..61.

In direct ontr t!O these pnl\'isions govt:rnin_' ,,·hole, ' mOlor I'll": I displ:Oser,. and in
particular Illrast to 'eetion 3.30 1.-1.3.2 rcferenc..:d above. llandbook 44.. c ti n 3.30.
S.l.2.!. the section pertaining t) liquid m tiring device. requir s Ih l f I' retail In II 1'

fuel deviet:s. "[dJclil eri~ shall he indicated and recorded. if lhe device i: equipp~d t
record in lit~rs or gallnns and d..:cimal subdivisions and fractional equivalents thereof:'
Because AppendiX C IOllandbook 44 ddines a gallon (J$ "231 Cubic ineh . (c:\uetl) )'-'
present Califomia la\\ pennits the ,e ling nly of those relail mot I' fuel dispensers thaI
disp~n'c equal-sized. \'l.llumelric gallons. within perlllilled tolerances.

3
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odegre fahrenheit. the consul cr \\ould be '''hort- han~...d.··.' Bus. & Prot". Code § 120J4.2
rro\id .. in pt."rtin.nl p:lrt. that:

(a) [t is unl ""ful for any pers n. at the tim' of ~alc of a
comm dity. t J any fthl: 1,111 , ing:
(1) Charge an amount great;;:r than the priL:c. or W cnm['luL an
am, unt greater than a true extensic)I1 of a priCI: pcr unit. that is then
adv-crti ed. pusted. marked, display\.: . or qu ted for that
C mmodit•.
(_) Charge an amount gn:atcr than the 10'\ 't pri e posted n the
c mmodity itself or on a shelf tag that corresponds to the
commodity. n [withstanding a.ny limitation Mthe time period for
which the posted price is in effect.

A retailer '\'hl) udvcnises on a price-per-gall n basis. but 'lIs fuel in ullit. other than 231
cubic inch gallons when th . temperature i b 10\ 60 d gr s Fahrenheit. delivers le,~ th 11 _31
cuhic inches per unit price. in effect charg.in,.: 111 re man the advertised rric~' for _31 l:l bic incks
of fuel. Such an acti n i ilkgal under Luion 12024,2 of the Cali Cornia Ru ine's & Prof i(m
Codc'.

III. THE ISS A 'CE OF A CTEP CERTIFIC TE TO A MOTOR Fl EL DISPENSER
MAN FACT RER. GILBARCO VEEDER-ROOT OMPA 'Y. I . MAY 2007
DOES NOT LEGALIZE THE INSTALLATION OF TEMPERATl'RE
COMPENSATING DISPENSERS

In May 2007. Ihe t~llc or alifomia D 'partm~nt of Wei... t' and ~-1ea ure:; i. su<:d a
certificate of appro\ al (00 • EP") I mot r fuel dis n<;cl'manuf::t.lun:r. ,i[harco Vet:dc'r-Ro(1(
Compan) ("'liilbarco·'l. appro ing an .ncore Tries retail d~pt:llser h;) inc l..:mpernture
compcns ti n capabilit~, Thi.- recenl regulat r) acti n d .~ n t alter tilt: lacllI1at di.spen ing
motor fuel in unit nUll:r Ihan n I cubic inch ..'all ru; mains unl wful in'alil"omi:. barring
lurthL'r statutory L:han!:!~s. as explained in Sectiun 11 abo\ e.

I\iloreover, the i... uanee of aCT, P tn Gilb· . ,tanding al1l1e. is abo in:urricient 10

render use of AT functiunalit} on sueh di penser,' pemlissibl' un er Cal ifurnia law [hr (Wll

,ddilional indepcmknl r..:asons.

First. Ihe mere issunnct: of CTEI' is insufficient. standing alone. to dfecl a change in
Calill.1mi<l law.4

Califomia'~ Administralive P ·edure. Acl. o\'emmcnl '(Je!L- *11340 ('( sq ..

The c· ·tan· analysi' of the Division of Measurement Standards' Temp 'rnlure Survey
dearly hows thaI fuel is dispensed in California at tl'mperatures helo\\' 60 d.:grces
Fahrenheit. S('e Study. p. 31,

4
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requires that a rcgulati n be fikd \~ith the Se<:retal. r laIc in ordcr fi r a chan~ . in ~xi"'1ing I::m
1 be llml·cl1i·Cli\'e. al. 0"1 dc~ 113 D,"ta). Asofth dm'orm' In'll1orandul1l.
California h~ nut C mpkll:d lhi:; requirement.

Second. as the 'Iud~ it-elf b.ervcs nd 'discussed in greater d"tail bd w in ~'t: tion IV
or this mem randum. a multitudt: ofrcgulat r' chun~es v. ill e ncce~sal) befi iJ"e temperature
compen . lion functionalily cun be used in Calirornb '" ithollt c3u:ing mdu haml to on Ul1l1;r',
Sec Study. Chapter 7 "Related hsu :. pecifically. lh~ . tudy nOle iliat tcmrc ture
" mpensation. if recommended lor, ppli at ion at retai I. sh uld incl ud\: "regulatiol1. that hdp I l

ensure that consumers will be pmvided "ith inr rmati n sufficien to alert a m I ri-I t the
presence of. C at the service lation:' Stud) al 91. Further. the. tudy al '0 linds th:1I
introducing ATC \\ ill require d..:\ lopment of "amended regulat ry languag for labeling fuel
dispensers that includ~s guidance for -W rding oftht: A em sage - Fonl Size- Locati n of
the -timing of the requin:ment (when AT' quipment is <1cti\ ted and Authority t anix the
dcxal." Study at 95, In sbol1. additiol1QI regulatory guidance beyond the mere issuance or <J

CTEP is absolutely nect:ssal)' hefor~ u.<;,· of AT ' funetionalil, on the Gilbarco dispenser can be
pemliHed in C li/omia.

IV. [VEN IF NOT EXPRESSLY fORBIDDEN, SELLING MOTOR FU EL ON A
TEMPERAT RE COMPENSATED BASIS \\ITHO T S fFICIENT
REGULATORY OVERSIGHT WO LO CO~STITlITE N II I' rR PRACTICE
WITHIN THE MEANING OF Bl SINESS & PROFESSrOl'iS OnE ~ 17200 ND
IS THUS ILLEGAL

The sale r mt'1Clr fuel 011 11 temperatun: compen aled bJsi is forhidden in alilllrnia Oil

th~ second independent basis in th tmany of such sale. w uld likel. \riolal alifll lin"
consumer protection lawe' Specifically. Calif mia's Businc s & Profession Code. InO!).
~alif, mia's nfair C mJ"'l:titi n I <1\\. d arl applit:, t condu 1 that is not expre~sly forhidden.
but still unfair or frauduh:nt within Ille m nm..' rth~ . LatLlle, Sl!e e.g, 'r/-Tllch
CommlllliL'aliuns, Inc. 1'. Los ,In l!/r!s '('lIulul" T I 'IlIum' ('0.. 2 '(11.4 111 1 :. 182-3
1999) "[alets may. ifolherwise unlnir. be chalL aged under Ih unfair competition la\\ enm if

lit Legi.\lalul"efaile:l /0 pmscrihe Ihem in SUn/I! mira f. 1"01'ision" ecmphasi add d, H d
retajtc[$ en 'aged in sales on a t mperature compcru t~d bllSi~. and in mt: case'::; di pens d to
consume le:5 than the 2:1 J cubic ineh s per gallon au\,crtjseu. cuntracted. and paid for. the
retailer likely would have viol, ted Section 17200 on the basis that Ihe retailer supplied less
mOIQr [ud (me sured in volume) than aun:l1i ~ n iI' price ·i,;ns.

Mo vcr. Ih~ can umer confusion resulljng fr m th~ unregulaled us ur TC wuuld
likelyaJ give rise to an unlaimc_s claim under *17_(}(l. as implicit!. ackno\'..1 ged in the
Chapter 6 of Study concerning the permissi\'c use opti n. . the Study acknowledges...[tlhe

Ilflhe issuance ol"thc .p to Gilbarco is the event that made lise of T disrcnse~

lawfi-i1 in Calilixniu. it nec~ssarily follows that use l I" such dispensers was unkl\vful at all
lime prior to May 1007. the date of issuance orthc CTEP.

5
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Dep/I~IAgrit:lIlllJre \'. Tide Oil 0. i e.'peciall. pertin nt on this ubj t. Th..:re. a statilHl
operator was enjoined rom advertisind certain ca, h iscount$ thaI were found to be misleading. <

Finding dekndant's signs advertising "We giw 2 ~ent . Per Gallon Discount C upons"
misleading.. the court explained th<lL: '·It.lh' pra tic ofthe~e delimdants in honoring discounts
pursuant to these signs are ingularl) mi, leading in that the.) induC(' a paHil1g 1Il0/Or[. , 10 .\'Io!"

I!xpec/ing 10 SUI'C ] c(}1115 per gal/Of/I! nas pllrcha~ ed, In fact. the cvidence adduced at trial
showed that a purchaser can san: 2 ents per gull n per c upon held but only if they upon
subsequent purchases from l.h same union:' 2 ') Cal. pp. 2d 145. 155 1969\. 1 h-=
unregulated advenj Clllcnt oj' sale>' on all TC basis could he "UbjL"C1 tOlhe same: riticisrn
insof~lr as the customers may be induced to ~top at the slatinn advenising, TC ..... peeLing a
di count rdative to a slat ion not l f1ering ATe. and either not recei\"ng one at all (heeause th~

AT slat ion might be charging a higher price !ban the other tat ion if the 1- mpcrawre 0 rIhe f I 'I
at both stati >os is considered) or a difIcrent discount than h :;he e 'p\:cled I' klli e to a . tati n not
employing AlC (b~caLi. e the pri c di tferclltial betw\:cn the two Slations might be smaller than
the con, uma think. d pending on the diffen: c in temperature of the fud at the tWll stations).

gain. as the Sta rr acknowledges. the "bck radequ t regulalor} structure. consumer
prot\:clion and potential marketing inequities" lead 10 th conclusi n that U11ree-ulated.. voluntary
use ATC hould not be permineo until" MS de\' I p' ·tandards sufficient t ad r 55 equipll1 'nt
approval. ccrtilicution testing, 'ompliam: enli rcem nl. con "llIl1cr labeling. and timing
provisions for aUloillatie tcmpr.::rature c mpensati n fuel di pens rs for I' t<lil _t::lIiun. :. tu y <.11

90, Concluding lhat the unr~'gulatcd US\! of TC i legal in IIiforni ignores th rcalil~ that
an) artcl1lpted use ('this lechnolOl!.• in he current legal en\ir nm nl v,ould c:xfl reI il~r' tll
legal penalties undc:r 'ali/ornia"' C n5l1mer p I tion law. - are ultth-= Slud~ implicitly
acknO\\ ledges \\ould be certain.

V. CONCLUSION

In sum. until California law is chan~ed to allow retailers to dispense fuel in units
~)ther Ihan 231 cubic inch gallons,' Ics of motor fud n an AT basis ar~ muniiestly flrohibit~J

in California. Further. any att~lllpled sale fmotor fu'l on an TC basis would :l11I1(1)'t cl.'11ailll~

subject retailers to liability under Calili)TIliu's consumer protection laws until regulation,

While the specilic statute: at issue in Tilt' Oil C/), have sinc been repeakd. existing Rus,
& Prof. Code *13413 is materially similar.

6
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regarding labeling. un • i~n<t' absent :tandard~ uffi 'i 'nt tv addrc I.
,t:rti It: Lion lesting. co pliance cnr r I:: nL ns m rib 'Iing, nd timin p \ 'si . for
aUl matic l~m ratur c m ensati n fu 1J.j .~ Ii r r tail lations, n lud~ that U,' of

-eq ipped di.pens~r·' is "lu\\i'u! because n t pr hibi t:d" i . both err ne u as a matter of la\\
and lails t a kno\\l~dge th signilianl r' J.. ofliabilit~ faced by t ili.:rs \\h 'lll:mpl'd to
dcplo~ lhi: lI.:chn log) in the CUIT<:nt regulatory en\'in~lm1enl. ask that the: , lalT re\ i e lhe
Stu y tv accur.ldj rcfl..:ct aliI' mia la\ ,

7


