


































































































32 RUSSELL CITY ENERGY CENTER

coincided with § 124.10 that Mr. Simpson’s failure to be included in the
scope of CEC’s outreach meant that Mr. Simpson was not qualified for
notice under § 124.10 in the first place. As the District explains, since
CEC compiled its lists of contacts “as part of comprehensive public
outreach * * * undertaken for [RCEC],” Mr. Simpson’s non-appearance
on the CEC’s outreach lists proves that Mr. Simpson “cannot be
someone who was entitled to direct mail notice under 40 C.F.R.
§ 124.10(c).” District Response to Pet’r Opposition at 3, 5.

Finally, the District disputes Mr. Simpson’s contention that his
affiliation with HAPA entitled him to notice of the draft permit. On this
point, the District avers that the declaration of HAPA’s own president,
Sherman Lewis, submitted with Mr. Simpson’s opposition memo,
indicates that HAPA is not a government agency such as would be
entitled to notice under § 124.10(c)(1)(vii), but rather a private citizens
organization. See District’s Response to Pet’r Opposition at 3 n.2; Pet’r
Opposition (Ex. 25) (Declaration of Sherman Lewis).”

D. The Board’s Analysis of Mr. Simpson’s Allegations of Inadequate
Notice

In addressing Mr. Simpson’s notice-based claims under 40
C.F.R. § 124.10 below, we observe that his claims consist both of
allegations that the District failed to provide him with notice to which he
was specifically entitled and allegations that the District failed to give
particularized notice to third persons not before the Board (e.g., CBE).
In previous cases involving § 124.10, the Board has held that petitioners
cannot ordinarily raise for Board consideration claims of the latter type.
See J&L Specialty Prods., 5 E.A.D. at 79 (stating that “absent any
alleged harm to [petitioner], we fail to see how [petitioner] has standing

% The District also rejects Mr. Simpson’s argument that a HAPA attorney’s
participation in a CEC proceeding entitled Mr. Simpson to notice in the PSD proceeding.
The District maintains that HAPA’s attorney never claimed to represent Mr. Simpson
during the CEC proceeding. District’s Response to Pet’r Opposition at 3n.2. During the
teleconference hearing, Mr. Simpson acknowledged that he had filed the Petition on his
own behalf, not as a representative of HAPA. See infra note 26.
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to complain about someone else allegedly not being mailed notice of the
draft permit”); accord MCN Oil & Gas Co., UIC Appeal No. 02-03, at
11 (EAB Sept. 4, 2002) (Order Denying Review). While these cases
indicate that the Board generally will not consider notice allegations
where the sole deficiency is failure to give notice to a particular person
other than the petitioner, we nevertheless regard it as appropriate to
consider claims of failure of notice to other persons within the scope of
allegations of fundamental defects in the integrity of the notice process
as a whole that may be prejudicial to the notice rights of the petitioner
and others and thus may require Board remedy.

In the Board’s view, based upon a preponderance of evidence in
the record, Mr. Simpson has demonstrated that the District clearly erred
in issuing the Permit without fully complying with the initial notice
provisions for draft permits in 40 C.F.R. § 124.10. In this respect,
Mr. Simpson has shown that the District failed to provide adequate
notice of the RCEC draft permit to which he, as a member of the general
public, was entitled. Moreover, Mr. Simpson has produced additional
evidence, substantiated by information adduced by the Board at the
teleconference hearing, showing that the District’s system for providing
public notice of the draft permit was fundamentally flawed and excluded
far more members of the public than just Mr. Simpson. As we describe
below, the evidence in the record demonstrates that these defects were
substantial and thus warrant remand and renoticing of the Permit.

1. Whether Mr. Simpson Has Proven that He Was Entitled to
Receive, But Did Not Receive, Particularized Notice

To evaluate allegations of lack of notice to Mr. Simpson himself,
we first inquire whether Mr. Simpson was entitled to notice as being
among those types of entities entitled to particularized notice under
section 124.10. The Board concludes that Mr. Simpson was not entitled
to notice on this basis. Mr. Simpson claims a right to receive notice as
the “appointed representative” of HAPA, which he asserts is a
“comprehensive regional land use planning agency” entitled to notice
under 40 C.F.R. § 124.10(c)(1)(vii). We reject this assertion. First, we
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agree with the District that as indicated in the declaration filed by
HAPA’s own president, HAPA is not an “agency” with governing
authority, but rather a private citizens group and thus does not qualify as
a “comprehensive regional land use agency.” See supra Part IV.C.?¢
Second, even if HAPA were entitled to notice, that does not mean that
Mr. Simpson was personally entitled to notice.”

2. Whether Mr. Simpson Has Proven that the District Failed to
Assure Compliance With Notice Requirements of Part 124

With regard to its general notice and outreach obligations, the
District emphasizes that it satisfied such requirements by relying upon
the ostensibly “comprehensive” nature of the CEC’s outreach. Indeed,
the Board recognizes the extensive outreach that CEC conducted as part
of the certification process for the proposed RCEC and does not doubt
the sincerity of the CEC’s efforts. Furthermore, we note that a delegated
state agency, such as the District, may redelegate PSD public notice and
outreach to another state agency to the extent the federal delegation so
allows.

The Board, however, concludes that the District fell
conspicuously short of its general outreach obligations by failing to
adhere to the provision requiring a permitting agency to compile
“mailing lists” of persons potentially interested in receiving information
about permitting activities. See 40 C.F.R.§ 124.10(c)(1)(ix). In this
regard, Mr. Simpson has persuaded us that the District did not comply
with the obligation to “notify [] the public of the opportunity to be put
on the mailing list through periodic publication in the public press and
in such publications as Regional and State funded newsletters,

% As the District correctly observes, the declaration of HAPA’s president,
submitted with Mr. Simpson’s opposition memo, indicates that HAPA is a private
citizens organization. See District’s Response to Pet’r Opposition at 3 n.2; Pet’r
Opposition (Exh. 25).

¥ We note that Mr. Simpson filed the Petition in his own name and not on
behalf of HAPA. Teleconf. Hr'g at 37-38.
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environmental bulletins, or State Law Journals.” Pet’r Opposition at 3
(quoting 40 C.F.R. § 124.10(c)(1)(ix)(C)). The District’s notice of the
draft permit and public comment period in a single publication in the
Oafkland Tribune, undertaken to satisfy State requirements, see Pet. at 3;
Pet’r Opposition (Exh. 1), does not, in our view, satisfy the requirement
that a permitting authority solicit interest and participation in permitting
activities among members of the public via periodic publication in
multiple print media. See 40 C.F.R. § 124.10(c)(1)(ix)(C). In fact,
during the teleconference hearing, the District’s representative admitted
that he was not aware of “anything the District or the CEC has explicitly
done in an attempt to comply” with this requirement. Teleconf. Hr’g at
31-32.® By falling short of this requirement, we find that the District
narrowed the scope of public notice to which Mr. Simpson and other
members of the public were entitled under part 124.

In a larger sense, statements by the District’s and CEC’s
representatives illuminate the fact that complying with section 124.10’s
specific notice mandates was not the object of the CEC’s outreach
strategy for the RCEC draft permit. Indeed, the three CEC-generated
outreach “lists” upon which the District piggybacked were not tailored
in any way to criteria for proper notice of PSD permitting specified at
section 124.10, but rather were designed to support the CEC’s parallel

%8 Significantly, the Board notes that the three CEC lists upon which the District
relied for the bulk of its outreach efforts do not reflect that the District complied with its
obligation to actively solicit new participation in the PSD permitting process via
publication in print media. See supra Part ILB. As described by CEC’s counsel, the
three lists consisted of interested agencies, adjacent residents and businesses, and
agencies and persons who had participated in previous proceedings and persons who had
expressed interest in or commented on the RCEC project. See supra id. In sum, the
composition of those lists does not indicate that CEC carried out on the District’s behalf
the requirement to broadly inform the general public of the “opportunity” to be notified
of permitting actions through “pertodic” publication in multiple print media. See 40
C.F.R. § 124.10(c)(1)(ix)(C).
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certification process. See supra Part [LB.” As the District’s counsel
acknowledged at the teleconference hearing, these CEC outreach efforts
did not provide a “perfect match” with section 124.10. Teleconf. Hr’'g
at 30. In fact, the District conceded that its own reliance on the CEC’s
outreach was so great that the District had no role in shaping the content
of the CEC’s mailing lists. See id. at 28. As the District’s counsel
summarized, “[w]e don’t provide a list[;] we rely on the outreach the
[CEC] does.” Id. at 29. What the District appears to have done is turn
over the public notice and outreach activities to the CEC without making
any effort to assure that the CEC made any necessary modifications to
its procedures to reflect the requirements of part 124.

Additional evidence offered by Mr. Simpson regarding the
District’s notice to third persons fortifies our view that the District’s
reliance upon CEC’s certification procedures resulted in a flawed notice
process. For example, it appears that CEC’s outreach efforts did not
satisfy the obligation to “inform the chief executive[] of the * * * county
where the major stationary source is located” with respect to the RCEC
project. See supra Part IV.C.; 40 C.F.R. § 124.10(c)(1)(vii); Pet. for
Review at 2. In this regard, the District has not disputed the assertion by
Gail Steele, of the Alameda County Board of Supervisors (whose
jurisdiction includes Hayward), that she did not receive notice of the
PSD permitting for the RCEC project. See Steele Dec 1.

Moreover, the District has not disputed the statement of Shana
Lazerow of CBE that she did not receive notice of the draft PSD Permit
for RCEC even though CBE had requested from the District material
related to the original RCEC PSD permitting in 2001. See Lazerow
Decl. This reflects that the District had created no mechanism for
relaying to the CEC the names of persons in the locality who had

* During the teleconference hearing, CEC’s representative made clear that
CEC'’s certification process, not section 124.10 requirements, determined the scope of
public outreach for the draft permit. See Teleconf. Hr’g at 28. As he explained, CEC
developed its outreach “lists” (on which the District relied) “for our own [certification]
proceeding.” Id. at 28.
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participated in past PSD proceedings in order to ensure compliance with
the requirement that permitting authorities develop “area lists,” for
notification purposes, of such persons. See 40 C.F.R.
§ 124.10(c)(1)(ix)(B). In sum, the foregoing examples confirm the
District’s failure to institute a system of accountability whereby CEC, in
implementing public notice of the draft permit, would have to adapt its
own outreach lists to section 124.10 mandates. See, e.g., Teleconf. Hr’g
at 28-29.

Another issue that raises serious doubts about the adequacy of
the District’s procedures for public participation in this case is the
District’s role with respect to a CEC-conducted public workshop
regarding the proposed RCEC. As noted previously, the workshop, in
which the District apparently participated, was held on April 25, 2007,
during the public comment period for the draft permit, and air quality
issues appeared on the agenda. See supra Part I1.B; Opening Statement
of Rob Simpson at 2. During the teleconference hearing, CEC’s counsel
stated his “belief” that the District was present at the workshop along
with members of the public. See Teleconf. Hr’g at 21. As noted
previously, Mr. Simpson represents that the “public attended this
workshop believing that this was a hearing and made ‘comments’
believing that they would be considered.” Opening Statement of Rob
Simpson at 2. While there is no independent verification of this
representation, it is certainly plausible. In any event, the fact that the
workshop occurred during the time frame of the draft permit comment
period with likely District participation and that no recording was made
of any public comments (including air quality issues) raises legitimate
concerns about whether the District showed sufficient diligence in
addressing public input into the permitting process for RCEC.

This is just one illustration of the nature of the confusion
between the District PSD and broader CEC processes. In response to
questions during the teleconference hearing, the CEC representative
indicated that the public was entitled to comment, during the CEC
process, on any air quality issues, including those covered by the PSD
permit. However, he noted that the CEC was powerless to make any -
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changes to the permit based on these public comments. Adding further
confusion, in response to a question about how the CEC staff handles
comments that relate to PSD, the CEC representative went on to state
that “our staff frequently comments on things without trying to
discriminate between things that are PSD and non-PSD” and “[w]e don’t
really attempt to determine * * * whether these are PSD comments or
not.” Teleconf. Hr’g at 12-18. This reinforces the fact that the CEC
merely folded the PSD notice proceeding into its ongoing process
without an attempt to ensure that the part 124 requirements, including
public input requirements, were met.

In sum, despite the significant scope of CEC’s outreach for the
proposed RCEC, the evidence in the record supports Mr. Simpson’s
allegations that these efforts fell significantly short of section 124.10’s
requirements in numerous important respects. Most significantly, by -
relying almost completely on the CEC to determine the scope of public
outreach regarding the draft permit, the District, as EPA’s delegate,
failed to provide the necessary oversight of CEC’s outreach to ensure
that it conformed with section 124.10. The District’s complacent
compliance approach is encapsulated in the District’s stated assumption
that “because [CEC’s] outreach efforts [were] so broad * * * all
interested parties would be swept up” in that process. Teleconf. Hr’g at
32. Indeed, the record shows that in the absence of District supervision,
the CEC simply carried out its own certification-related outreach process
without adjusting it in any way to satisfy section 124.10's specific notice
requirements.

Furthermore, contrary to the District’s statements, one cannot
dismiss the District’s omissions in this regard as “harmless error.” First,
the kind of deficiencies we noted potentially affected more persons than
Mr. Simpson. Second, even as to Mr. Simpson, the District’s assumption
that, even with the proper notice, he would not have participated is
purely speculative. Moreover, given the pivotal importance to Congress
of providing adequate initial notice within EPA’s public participation
regime under 40 C.F.R. part 124, see supra Part IV.B., we regard it as
inappropriate to impose upon Mr. Simpson the burden of showing actual
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prejudice as the result of the District’s notice violations here. See, e.g.,
Inre Dist. of Columbia Water and Sewer Auth., NPDES Appeal Nos. 05-
02, 07-10, 07-11, and 07-12, slip op. at 67-68 (EAB Mar. 19, 2008), 13
E.AD. __ (refusing to impose upon petitioner the burden of showing
prejudice where the Region, in issuing an NPDES permit, failed to
provide adequate notice and opportunity to comment pursuant to part
124). :

In order to correct serious and fundamental deficiencies in the
District’s public notice of the draft permit and to remedy the resulting
harm to the PSD program’s public participation process, the Board finds
it necessary to remand the Permit to the District to ensure that the
District fully complies with the public notice and comment provisions of
section 124.10.*° On remand, the District must scrupulously adhere to
all relevant requirements in section 124.10 conceming the initial notice
of draft PSD permits (including development of mailing lists), as well as
the proper content of such notice. See 40 C.F.R. § 124.10(d). Because
the Board’s remand will allow Mr. Simpson and other members of the
public the opportunity to submit comments to the District on PSD-related
issues during the new comment period, the Board refrains at this time
from opining on such issues raised by Mr. Simpson in his appeal.

E. Non-PSD Issues

Because the purpose of this remand order is to remedy the
District’s flawed public notice of the draft permit and thus allow the
public to fully exercise its public participation rights under part 124, the
Board has no intention of circumscribing the range of PSD-related issues
the public may raise on remand. However, in order to promote
administrative efficiency and prevent unnecessary expense of legal

*® As noted above, while a delegated state agency may redelegate notice and
comment functions to another state agency to the extent the federal delegation so permits,
which in this case could include a delegation to the CEC, in all cases it is incumbent upon
the delegated state agency to ensure strict compliance with federal PSD requirements.
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resources, the Board considers it advisable to alert potential parties of
several issues raised in Mr. Simpson’s appeal that are clearly beyond the
Board’s jurisdiction. As we have stated, “[t]he Board will deny review
of issues that are not governed by the PSD regulations because it lacks
jurisdiction over them.” See In re Sutter Power Plant, 8 E.A.D. 680, 688
(EAB 1999); see also Zion Energy, L.L.C., 9 E.A.D. 701, 706 (EAB
2001).*' Among such issues raised by Mr. Simpson, the following come
to our attention:

(1) Contemporaneous Emissions Reduction Credits (“ERCs”)

Mr. Simpson’s allegations regarding the proposed RCEC’s
employment of “contemporaneous [ERCs]” to offset its emissions of
NOx and precursor organic compounds (“POCs”), see Pet. at 1-2; Pet’r
Opposition at 11-12; supra Part 111, are outside the Board’s jurisdiction
because they emanate from State of California requirements, not the PSD
regulations. As the District correctly observes, the ERCs are a product
of District regulation 2-2-302, and thus a California state law, not a
federal PSD requirement. See District Response at 14-15, 20; In re
Sutter Power Plant, 8 E.A.D. at 690 (denying review of petitioner’s
objection to use of ERCs on grounds that requirement to offset emissions
with ERCs was not a federal PSD mandate).

(2) Endangered Species Act Concurrence

The Board does not have jurisdiction over Mr. Simpson’s
arguments challenging the adequacy of FWS’s concurrence with Region
9, following informal consultations between the two entities, that the
proposed RCEC would not adversely effect any federal listed species
under the administration of the FWS. See Pet’r Opposition at 16-20, (Ex.
20); supra Part IL.B. The Board has previously declined to entertain

3! As the Board has held, “[t]he PSD review process is not an open forum for
consideration of every environmental aspect of a proposed project, or even every issue
that bears on air quality.” See In re Knauf Fiber Glass, 8 E.A.D. 121, 126-27 (EAB
1999)
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substantive challenges to FWS actions pursuant to the ESA in keeping
with the Board’s longstanding principle of declining to hear substantive
challenges to earlier, predicate determinations that are separately
appealable under other statutes. See Indeck-Elwood, LLC, PSD Appeal
No. 03-04, slip op. at 118-19 & nn.162-63 (EAB Sept. 27, 2006), 13
E.AD.___ (holding that the Board did not have jurisdiction over the
petitioner’s challenge to FWS’s concurrence decision given the
availability of judicial review through the Administrative Procedure
Act).

(3) Various Non-PSD Statutes

Mr. Simpson’s allegations that the District violated provisions
of the Clean Water Act (including NPDES program), ESA, Migratory
Bird Treaty Act, and Coastal Zone Management Act, as well as their
implementing regulations, are outside the scope of this proceeding, as the
allegations do not address violations of the CAA’s PSD program. See
Pet’r Opposition at 19-20.

(4‘) Toxic Air Contaminant Health Screening

Mr. Simpson’s allegation regarding the District’s alleged failure
to include “Acrolein” as part of the District’s “Toxic Air Contaminant
health risk screening,” see Pet. at 3, clearly refers to a California rather
than a federal PSD requirement, and consequently is not reviewable by
the Board.
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V. CONCLUSION

The Permit for RCEC is hereby remanded to the District. The
District is directed to reopen the public comment period on the draft
permit, providing public notice fully consistent with the requirements of
40 CF.R.§124.10.*

So ordered.

*2 The District is free, of course, to make any modifications to the draft permit
it deems appropriate prior to noticing it for public comment.
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