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THE COMMISSION SHOULD SUPPORT THE PMPD

Group interveners California Pilots Association (“Calpilots™), San Lorenzo Village
Homes Association aﬂd Hayward Area Planning Association (“Hapa™), compliment the
presiding member’s proposed decision (“PMPD”) and urge the Commission to fully support the
PMPD properly refusing to override the numerous non-conformities with local and state law. As
briefed earlier by Group intervenors, this project proposal additionally conflicts with federal
regulations relating to Hayward Airport’s traffic patterns, and as a matter of law, must be
rejected at this site.

The Alternatives Analysis And Findings Should Be Modified
To Recognize Group Intervenors’ Evidence.

Although this Commission’s 2007 IEPR’s executive summary states, “We can’t solve
problems by using the same kind of thinking we used when we created them,” the alternative
analysis in the PMPD continues plodding on with the “same old” analysis. (PMPD, p. 28.) In
the final briefs, Group Intervenors pointed out that there is no “indisputable energy shortage”
requiring the construction of fossil fuel peaking plants in a moderate coastal climates which
detrimentally impacts an environmental justice population’s nearby schools and neighborhoods
and undermines smart growth plans that would satisfy goals set out in the CEC’s 2007 IEPR, in a
comparative low load need area which the 2007 IEPR establishes has the least need for a peeking
plant. (Opposition Brief served and filed on March 23, 2008, pp. 24-27.)

On January 14, 2007, Group Intervenors offered the testimony by Professor Sherman
Lewis specifically relying on the 2007 IEPR:

A Would you please in that case turn to
page two at the top where I say Tierra Eastshore
is not needed. The source of my testimony is the

policy of the California Energy Commission. There
are two policy documents. One of them is the



Eastshore Staff Assessment on page 6-12 which says
that -- it has several paragraphs explaining the
potential for alternatives to peak energy. It

then has a paragraph that says, quote:

"Current demand side programs
are not sufficient to satisfy
future electricity needs, nor is it
likely that even much more
aggressive demand side programs
could accomplish this at the
economic and population growth
rates of the last ten years."

That statement is a conclusion not

supported by evidence. The evidence that perhaps
is the most important is the 2007 Integrated
Energy Policy Report, the IEPR Committee Final
pages 60 to 68, 108 to 111, page 120 and 199 to
200. Iwould like in particular to look at page

108 of the Commission's own policy findings that
deal with --

.....................................

MR. LEWIS: You'll see that I have in

fact attached some of those pages, 108 and

following, to the testimony on alternatives. So

if you look through this you'll find attached to

my testimony part of the CEC document entitled
using demand responses to meet electrical systems.

HEARING OFFICER GEFTER: Right, we have
it, thank you.

MS. HOLMES: That's attached to the
back.

HEARING OFFICER GEFTER: It's attached
to your testimony, we have it, thank you.

MR. LEWIS: It makes a very strong case

for elasticities of demand that can meet the need
without peaking plants. So if you read your own
document on policy you would be led to conclude
that we should be relatively optimistic about
alternatives to meet peaking demand. And these
pages, I don't want to read all of your policy to

you but I think if you read your policy you'll




discover a very strong case for alternatives. It
is very well substantiated in some depth.

And that is basically what I put before

vou. You need to pay attention to your own
document from your own basic policies and to have

a study to see if your peaking policies and how
they apply to this plant. Because reading this
document it's clear that you don't need this

plant. You have a conflict between your
documents.

You've got great ideas for

avoiding the need for peaking plants, you need to
execute them.

HEARING OFFICER GEFTER: Right, okay.

MR. LEWIS: The decision before you is
fundamentally political. The evidence favors
avoiding these peaking plants if we're going to
deal with global warming and other problems.

(Jan. 14, 2007 R.T. 60-63.) Inresponse to staff’s inquiry whether its alternative analysis
satisfied CEQA, Professor Lewis testified to the following:

A The California Environmental Quality Act
only requires the creation of information. It
really doesn't get into substantive analysis of
policy.

Q So would it be fair to say that it is

not your testimony that the staff's alternatives
analysis violates those CEQA informational
requirements?

A It depends on the standard to which you
wish to hold the staff analysis.

Q Well can you reference a particular
section of the CEQA statute, of the CEQA
guidelines with which this analysis is
inconsistent?

A No. No, I would just say that having
read the Commission's policy and having read the
staff assessment the staff assessment does not



respond to the detail and the information and the
policy direction of the Commission's policy.

(Jan. 14, 2008 R.T. 65-66, emphasis and italics added.)
Under the summary and discussion of evidence, p. 30, the PMPD states that “Applicant
and Staff were the only parties to submit substantive evidence on this topic.” Footnoted is that

I &K,

“Group Petitioners” “witness’ testimony did not deal with the substantive merits of alternative
project configurations or locations, but rather contended that the project was not needed. . . “
(PMPD p. 30, fn. 6.)

Group Intervenors object that the Applicant and staff were the “only parties to submit
substantive evidence” and propose the following deletions and modifications:

Page 30:

Applicant, Group Intervenors and Staff were the only parties to submit substantive evidence on
this topic.Fn. 6

FN 6AHntervener-Group Petitioners Intervenors alse proffered a witness, Professor Emeritus

Sherman [ ewis. a professor of political science at California State University at the East Bay,
who has been act1ve in local and state environmental land use resource 1ssues —Arppl-}eant

; : i athe Professor
Lewis contended that the proj ect was not needed based upea—vaﬁeus-pehey—st&tements the
substantial research published-eentained in the Commission’s 2007 Integrated Energy Policy
Report (IEPR). (1/14/08 RT 60-64.) We are, of course, aware of the IEPR and have taken
official notice of it in this proceeding. (1/14/08 RT 65:23-24.) Notably, Professor Lewis
Intervener queried whether assert Staff’s Alternatives analysis met the purpose of fadled-te
comphy-with CEQA. (1/14/08 RT 66:13-67:2.)

Page 36:

The unrefuted-evidenece-establishes applicant contends that measures

such as energy conservation and programs that increase energy efficiency,
reduce electricity use, or shift electricity use away from peak hours of demand
are not currently sufficient to sat1sfy the State s electr1cal needs (1/ 14/08 RT
72:14-18.) Both-ne and-& ;
Ex200,p612) We d1sagree that such a conclus1on can be drawn given at this time those

efforts still have yet to be implemented. Further, the region to be serviced is a moderate coastal

climate and the applicant proposes to provide 115 megawatt of peaking power to an area which
at most utilizes no more than 100 megawatt. (2007 IEPR. p. 108.: Specifically offered by Group




Intervenors witness Professor Lewis was our observation that “price-responsive demand
response is expected to reduce peak demand” but has not been as aggressively pursued to

achieve the needed goals; compare applicant’s expert Mackin testimony that “San I.eandro and

Hayward I think is around 100 megawatts or thereabouts. So on a percentage basis Eastshore is
much bigger relative to the area it is serving.” (III R.T. 29-30.

Group Intervenors suggest deleting this based on the objection that the statement that the
area to be serviced experiences “unexpected changes in regional demands” lacks foundation.

Pages 36-37:

Group Intervenors suggest deleting the above given it improperly assumes that the CEC
would not require that older plants be re-powered to reduce their pollution and object and dispute
that EEC would provide the “local area . . . a relatively clean and efficient source of generation.”
The testimony and public comments, including scientific commentary, disputing this conclusion
was voluminous.

Page 37:

All The objectives appear-properto-us—TFhe-electrical system-atiributes-are-similar to
these-in-other-areas-and-argaably-will to improve the overall system. Fhis is

certainly a legitimate project goal, as is the desire to avoid causing the need for

transmission system upgrades. However, While-itis-trae-that no specific interconnection was
specified at the commencement of the RFO process (which stated a

preference only for the general Bay Area; 1/14/08 RT 84: 21-23, 86), itis-alse

trae-that and the interconnection at the Eastshore Substation is speeifiealy only a contract
purpose in the contract between Applicant and PG&E, to which Group Intervenors’ have
consistently objected and sought to strike all references to this “non-evidence.” (1/14/08 RT
84:15-18.) We note it appears that this interconnection point was essentially determined before a

thorough env1ronmenta1 analy51s was performed %«le—th&s—srtuaﬂoﬂ—may—seem




Substation-as-a-basie-preject-objeetive—Given this interconnection is not sought in the RFO, and
the applicant relies on a contract which it has refused to produce for this evidentiary hearing, we
decline to rely as a project goal an interconnection to the PG&E substation.

Such a conclusion directly contradicts this Commission’s important research and
conclusions drawn in its 2007 IEPR. See testimony above of Professor Lewis, including
declaration and supporting exhibits of which the PMPD takes administrative notice.
Page 39
FINDINGS AND CONCLUSIONS

Based upon the weight of the evidence of record before us, we make the
following findings and reach the following conclusions:

1. The evidence of record contains an analysis of areasenable traditional range of
alternatives to the proposed project, including alternative locations, with some discussion of
alternative technologies, demand-side management, renewable energy sources, and the

“no project” alternative.

2. The project objectives of the applicant are properly described.

6. The “no project” alternative would avoid the significant adverse unmitigable
adverse impacts discussed in the Traffic and Transportation and Land Use
portions of this Decision;

7. The EEC project would provide local area generation and pesitive electrical



‘system benefits.

8. The “no project” alternative would not provide local area peaking generation
and pesitive electrical system attributes.

9. Interconnecting the EEC at the Newark Substation would fail to meet a basic
project objective of the applicant but would satisfy the objective of the RFO.

10. No feasible alternative site exists which would satisfy most project objectives of the
applicant. objectives. some of which we do not accept.

We conclude, therefore, that the evidence of record contains a sufficient analysis
of a reasenable range of alternatives and limitedly complies with the requirements of the
California Environmental Quality Act, the Warren-Alquist Act, and their respective
regulations. Ne-Conditions of Certification are reeuired reserved for this topic.

These modifications are suggested to make the findings and conclusions consistent with

the above discussion and to further support the PMPD’s denial and this Commission’s 2007

IEPR.

Modifications for Traffic & Transportation

Group Intervenors disagree that “aircraft do not need to fly over the RCEC site” or that
that “see and avoid” mitigation is feasible for either EEC or RCEC. In fact, the evidence
presented by California Pilots by Carol Ford, including tracking data, establishes that such a
restriction for RCEC would affect flight paths. Group Intervenors note that they, the County and
Chabot-Las Positas were precluded from re-opening the evidentiary hearing in the “amendment

one” proceedings and have demanded in response to RCEC’s recent petition for an extension to



construct that absent this Commission’s denial (due to the facial inadequacies of RCEC’s
petition), it appoint an evidentiary committee.'

Page 361:

The City’s witness testified that there was an opinion that there is a significant difference
between the location of the RCEC, approved with mitigation [temporary Notice to Airmen
(NOTAM) with “see and avoid” instructions], and the EEC site. EN-9

JZPQA-NS-—}O—pp—-lQQ—l-Q-I—As—neted,—‘supfa- RCEC is located approx1mately 1. 5 m11es to the
southwest of the Hayward EXCCUthC Auport to the west of the auport s two parallel runways

The EEC is mueh closer to the ex1st1ng air trafﬁc pattern and based on the records Dresented at

the evidentiary hearing more aircraft fly over the area, requiring more pilots to be concerned
about other traffic as well as potential turbulence from stack exhaust. (12/18/07 RT 134, 136-
137, 141-142; Exs. 208, 417, 418.)

The records presented were solely for the month of April, a month when visibility is at its
peak in the San Francisco Bay Area. Group Intervenors suggest eliminating this language given
the evidence is that many planes fly over the RCEC location and are required by FAA
regulations to do so below 1,000 AGL (“above ground level”) and that the RCEC “amendment
one” proceedings approving this alleged mitigation of a “NOTEM” (which Group Intervenors
have consistently pointed out is not a “mitigation”) were without the benefit of the substantial
evidence presented in this proceeding which the parties here have offered again in support of the

argument that the Commission should deny RCEC’s recent petition.

! Group Intervenors further suggest modifying footnote 2 at page 4 to reflect that absent this
Commission’s action, RCEC may not be constructed given the expiration of their present
authority to construct: ... The RCEC is a 600 MW, combined cycle, gas-fired power plant first
certified in 2001 that wilt might be constructed about one mile from the EEC site, depending




Page 362:

The ALUC’s rationale included: the increase in Hayward
Airport operations expected over the next 10 to 20 years; restricted airspace due
to n01se abatement ﬂlght procedures the—NGCFMwafnﬂ&g—pﬁets—teﬂe}d
Fin ietin ace; and the potential for
thermal plumes to create a safety hazard to a1rcraft ﬂylng over the EEC. (/bid.)

Based on Group Intervenors’ records, and as confirmed by the declaration of Jay White
in support of the petition for reconsideration in the RCEC “amendment one” proceedings, who
attended the EEC hearing, the ALUC expressly rejected a “NOTAM?” as a “mitigation.”

Page 365:

In this regard, we again clarify that our Decision in the RCEC proceeding for amendment one, a

proceeding which many of the parties in this proceeding had been precluded from presenting

evidence, is not precedential and neither the RCEC Decision nor this Decision establishes
Commission policy on the practicalities of locating power plants near operating

airports.

Page 367:

17. Applicant conducted an empirical, helicopter fly-over test at the Barrick

power plant, a facility similar to the EEC in Reno, Nevada to identify the

altitude at which vertical plume turbulence would occur and applicant determined the
worst-case for a helicopter would not exceed 300 feet AGL. Group Intervenors’ objected to
admission of this alleged “test” given it was performed after this Committee’s pre-conference
hearing and without notice to either CEC staff or California Pilots Association to enable third
party verification or observation.

Socioeconomics: p. 373

Without waiving any entitlement to supplement these limited objections, Group
Intervenors simply note that the socioeconomic section traditional analysis suffers from similar
structural flaws as the Alternatives in that it is limited to exclude the detrimental socioeconomic

impacts of such a project on the surrounding communities and neighborhoods (such as increased

upon the Commission’s action on the second petition by RCEC to again extend its permit to

10



health costs, decreased property values), including undermining the economic viability of the
Hayward Executive Airport, an important economic engine for the region which the evidence
admitted in this proceeding establishes generates over $90 million annually. As argued in the
briefs by Group Intervenors, the socio-economic regional impacts on Oakland and Hayward’s
airports and the regional community’s health and safety far outweighs any alleged disputed local
systems savings which may be better achieved by not disrupting redevelopment’s growth plans
and pursuing efficiency goals.

Dated: July 9, 2008 Respectfully Submitted,

Jewell J. Hargleroad, Attorney for
Group Petitioners California

Pilots Association, San Lorenzo Village
Homes Association, and Hayward Area
Planning Association
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BEFORE THE ENERGY RESOURCES CONSERVATION AND DEVELOPMENT COMMISSION
OF THE STATE OF CALIFORNIA

APPLICATION FOR CERTIFICATION

FoR THE EASTSHORE ENERGY CENTER Docket No. 06-AFC-6
IN CITY OF HAYWARD
BY TIERRA ENERGY PROOF OF SERVICE

(Revised 1/18/2008)

INSTRUCTIONS: All parties shall either (1) send an original signed document plus 12 copies or
(2) mail one original signed copy AND e-mail the document to the address for the Docket as
shown below, AND (3) all parties shall also send a printed or electronic copy of the document,
which includes a proof of service declaration to each of the individuals on the proof of service
list shown below:

CALIFORNIA ENERGY COMMISSION
Attn: Docket No. 06-AFC-6
1516 Ninth Street, MS-4

Sacramento, CA 95814-5512
docket@energy.state.ca.us

APPLICANT

Jennifer Scholl
Greg Trewitt, Vice President Senior Program Manager
Tierra Energy CH2M HILL
710 S. Pearl Street, Suite A 610 Anacapa Street, Suite B5
Denver, CO 80209 Santa Barbara, CA 93101
greg.trewitt@tierraenergy.com jscholi@ch2m.com
APPLICANT’S CONSULTANTS

Harry Rubin, Executive Vice President
David A. Stein, PE RAMCO Generating Two
Vice President 1769 Orvietto Drive
CH2M HILL Roseville, CA 95661
155 Grand Avenue, Suite 1000 hmrenergy@msn.com
Oakland, CA 94612
dstein@ch2m.com COUNSEL FOR APPLICANT
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Jane Luckhardt, Esq.

Downey Brand Law Firm

555 Capitol Mall, 10th Floor
Sacramento, CA 95814
jluckhardt@downeybrand.com

INTERESTED AGENCIES

Larry Tobias

CA Independent System Operator
151 Blue Ravine Road

Folsom, CA 95630
ltobias@caiso.com

INTERVENORS

Greg Jones, City Manager

Maureen Conneely, City Attorney
City of Hayward

777 B Street

Hayward, California 94541
greq.jones@hayward-ca.qov
michael.sweeney@hayward-ca.qov
maureen.conneely@hayward-ca.gov
david.rizk@hayward-ca.qov

Pillsbury Winthrop Shaw Pittman LLP.
Att: Diana Graves, Esq

Att: Michael Hindus, Esq

50 Fremont Street

San Francisco, CA 94120
diana.graves@pillsburylaw.com

michael. hindus@pillsburylaw.com
ronald.vanbuskirk@pillsburylaw.com

Paul N. Haavik

25087 Eden Avenue
Hayward, CA 94545
lindampaulh@msn.com

James Sorensen, Director

Alameda County Development Agency

Att: Chris Bazar & Cindy Horvath

224 West Winton Ave., Rm 110
Hayward CA 94544
james.sorensen@acgov.org

chris.bazar@acgov.orgq
cindy.horvath@acgov.org

Charlotte Lofft & Susan Sperling
Chabot College Faculty Association
25555 Hesperian Way

Hayward, CA 94545
clofft@chabotcollege.edu
ssperling@chabotcollege.edu

Law Office of Jewell J. Hargleroad
Jewell J. Hargleroad, Esq

1090 B Street, No. 104

Hayward, CA 94541
jewellhargleroad@mac.com

Jay White, Nancy Van Huffel,
WauIf Bieschke, & Suzanne Barba
San Lorenzo Village Homes Assn.
377 Paseo Grande

San Lorenzo, CA 94580
jwhite747@comcast.net
slzvha@aol.com
wulf@vs-comm.com
suzbarba@comcast.net

Richard Winnie, Esq.
Alameda County Counsel
Att: Andrew Massey, Esq.
1221 Oak Street, Rm 463
Oakland, CA 94612
richard.winnie@acgov.org
andrew.massey@acgoVv.orq

* Libert Cassidy Whitmore

Att: Laura Schulkind, Esq.

Att: Arlin B. Kachalia, Esq.

153 Townsend Street, Suite 520
San Francisco, CA 94107
Ischulkind@lcwlegal.com
akachalia@lcwlegal.com




Robert Sarvey

501 W. Grantline Rd
Tracy, CA, 95376
Sarveybob@aol.com

ENERGY COMMISSION

Jeffrey D. Byron, Presiding Member
ibyron@energy.state.ca.us

John L. Geesman, Associate Member
jgeesman@energy.state.ca.us

Susan Gefter, Hearing Officer
sgefter@enerqgy.state.ca.us

Bill Pfanner, Project Manager
bpfanner@energy.state.ca.us

. Caryn Holmes, Staff Counsel
cholmes@enerqgy.state.ca.us

Public Adviser
paoc@energy.state.ca.us
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DECLARATION OF SERVICE

I, Jewell J. Hargleroad , declare that on July 9, 2008, I transmitted electronic copies of the
attached GROUP INTERVENORS COMMENTS IN SUPPORT OF PRESIDING
MEMBER PROPOSED DECISION AND LIMITED OBJECTIONS TO ALTERNATIVES
SECTION AND REFERENCES TO RCEC addressed to those identified on the Proof of
Service list above consistent with the requirements of the California Code of Regulations, title 20,
sections 1209, 1209.5, and 1210. All electronic copies were sent to all those identified on the
Proof of Service list above.

I declare under penalty of perjury that the foregoing is true and correct. Executed on July 9,

2008 in Hayward, California.

Jewell J. Hargleroad
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