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INTRODUCTION
Pursuant to the direction of the Committee at the close of the Evidentiary Hearing on

April 3,2008, the City of Victorville ("Applicantyy)hereby files its Opening Brief for the
Victorville 2 Hybrid Power Project ("Project") Application for Certification C'AFC") in the
above-captioned docket. The Committee directed the parties to brief two issues: i) certain issues
related to proposed Condition of Certification AQ-SC6; and ii) a legal issue raised by California
Unions for Reliable Energy ("CURE) in its Pre-hearing Conference Statement regarding the
federal enforceability of the proposed PMlO emission offsets. Subsequent to the Evidentiary

Hearing, California Energy Commission ("CEC" or "Commission") staff modified proposed
Condition of Certification AQ-SC~.' In a filing dated April 16,2008, Applicant stated that, as
modified, proposed Condition of Certification AQ-SC6 was acceptable, and that it would not be
necessary to brief any issues related thereto. Thus, this Opening Brief addresses only the
emission offset issue raised by CURE.

1

Energy Commission Staffs Proposed Construction Schedule Restriction for the Victorville 2
Hybrid Power Project (07-AFC-I), docketed on April 15,2008.

CURE contends that the Commission cannot approve CEC Staffs recommendation for
Applicant to offset the Project's PMlO emissions by paving unpaved roads within the Mojave
Desert Air Basin pursuant to the Mojave Desert Air Quality Management District's (the
"District") offset generating rule. Specifically, CURE alleges that Rule 1406, which authorizes
PM10 emission reduction credits ("ERCs") for new sources from the paving of unpaved roads,
does not comply with federal requirements under the Clean Air Act. As discussed below,
CURE's arguments are based on an incorrect understanding of federal law. The Project's use of
emission offsets generated pursuant to Rule 1406 would comply with all applicable Clean Air
Act requirements, and the Commission therefore should reject CURE's arguments and requests
to delay the AFC process.
11.

DISCUSSION
A new or modified source that is subject to New Source Review ("NSR") under the

Clean Air Act must obtain emission offsets to offset increased emissions by an equal or greater
reduction in emissions from the same source or other sources in the area.2 District Rule 1406,
which the District adopted on August 27,2007, sets forth procedures for generating emission
offsets (referred to as "Emission Reduction Credits" or "ERCs") through the reduction of
fugitive dust achieved by paving unpaved roads within the ~ i s t r i c t . ~

2

42 U.S.C. 5 7503(c).

3

Mohave Desert Air Quality Management District, Rule 1406 Draft - Emission Reduction Credits
for Paving Unpaved Roads, available at
http://www.mdaqmd.ca.gov/rules~landd0~uments/Draftl406.pdf
(last visited Apr. 16,2008).

