07-BSTD-1
From: Cathy Graber DATE JAN 29 2008
To: Chris Gekas —_—
Date: 1/30/2008 8:34 AM RECD. JAN 302008
Subject: Fwd: Public Comments for the 2008 Standards Proceedings =——

Attachments: AppMemo22Feb07.pdf

>>> "APP-TECH Inc." <info@app-techinc.com> 1/29/2008 11:37 AM >>>

Hello Cathy,

| am trying one more time to have this letter included with the Public Comments for the adoption
of the 2008 Energy Standards. | have been quite insistent in my attempts to get this included, so
far without success. | am beginning to wonder how many other unwelcome comments regarding
this sham proceeding have been "misplaced" by the Commission! Please do what you can to
have this added to the public comments, today.

Thanks,

Patrick Splitt

APP-TECH Inc.
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February 22, 2007

Gary Flamm

California Energy Commission
1516 Ninth Street, MS 25
Sacramento, CA 95814

To Whom It May Concern:

2008 Building Energy Efficiency Standards comments.

Implementation of the current State Energy Code, especially the Non-Residential regulations,
is a complete fiasco. There are some building departments that not only do not check energy
compliance documentation, they do not require any compliance documentation at all! It
appears that one of the causes of this debacle were defective procedures used in adopting
amendments in the 2005 Rulemaking Proceedings. To a large extent, the same flawed
process is being used in the 2008 Rulemaking Proceedings. To continue to utilize this same
process is a recipe for disaster.

I want the CEC to halt all work on the 2008/9 Standards until a thorough review is made of
the many problems with the current Code. Hopefully, this review will lead to a revised
adoption process that assures the development of an enforceable set of regulations for the
upcoming code revisions. The attached Implementation Report describes some of the
problems with the current Energy Code. Fixing these problems and determining why they
occurred can lead to a revised adoption process that might actually lead to increased erergy

conservation in California, rather than the paperwork charade that the current State Building
Energy Code has become.

Patrick Splitt %/ '
President, APP-TECH Inc.
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Demonstrating Energy Code Compliance

WHAT THE LAW REQUIRES / WHY IT’S NOT HAPPENING

This document is APP-TECH Incorporated’s attempt at identifying some of the more serious
enforcement and implementation problems with the 2005 version of the California Building
Energy Code. It also attempts to clarify the requirements and procedures needed to correctly
demonstrate compliance with the Code. The scope of this report is limited to the
administrative regulations contained in Title 24, Part 1.

TITLE 24, PART 1 - ENERGY BUILDING REGULATION S

California Code of Regulations, Title 24, Part 1 contains the laws concerning the
administrative requirements of the State’s energy code. The following sections are the
requirements pertaining to enforcement, with comments on underlined items.

SECTDN 10-103 — PERMII', CERTIFTCATE, NFORMATDNAL, AND ENFORCEMENT
REQUREMENTS FOR DESIGNERS, NSTALLERS, BUILDERS, MANUFACTURERS,
AND SUPPLIERS

@) Docum entaton.
1.Certdficate ofcom pliance.

The Certifrate ) of Com plance descrbed i1 Sectbn 10-103 shall be syned by the
erson esponsble POr the buidhg desim to certdfy confom ance wih Part 6. The
stmer(s) shallbe elgbk underD isDn 3 of the Busiiess and Pofessbns Code to sfmn
such docum ents. If more than one person has responsbilty r buildig desimn, each
person may syn the docum ent or docum ents appltabk to thatportbn of the desin r
whrth the peron B responsbE. Alematiel, the person wih chef responsbilty for

despn m ay prepare and sin the docum entorthe entire desgn.

Subgct to the precedhg pamgmph, persons who prepare eneryy com plance
docum entatbn shallstn a statem ent that the docum entatbn i accumate and com pEte.

Clarify who can sign the Certificate of Compliance. Building Officials are capable of
determining who may, or may not, be responsible for the building design. The Business &
Professions (B&P) Code makes no reference to who is eligible to sign energy compliance
documents. Anyone is allbwed by the B&P Code to sign the Certificate of Compliance.
Therefore, remove this meaningless reference to the B&P Code and let the building official do
his or her job.

Some building designers do not directly specify any energy conservation features on their
plans. Their plans reference the Certificate of Compliance for specification of features such as

EXPURGATED VERSION



APP-TECH INC. 28 JANUARY 2007

insulation R-value or equipment efficiencies. Their signature on the certificate of Compliance
merely signifies that the plans are consistent with the energy compliance features specified in
the compliance documentation. If these features are only specified in the Title 24
documentation, this consistency is guaranteed.

There is no compliance statem ent for the documentation author to sign on any of the
residential forms. There is a place on the CF-1R form for the documentation author to sign.
However, this signature is meaningless since it does not indicate that the compliance
documentation is accurate and complete.

2.Applicatbn ora buiding pem i.

Each appltatbn bra buidig pem it subgctto Parté, shalcontai at Pastone copy of
the docum ents Iisted h Sectbns 10-103 @)2A,10-103 @)2B,and 10-103 @)2C.

A . Forallnewl constucted builigs addibns, alemtons orrepais reguhbted by Parté,

the appltant shall fie the approprate Certfiate ) of Com plance on the phns. The

certificate (s) shall hdrate the features and perom ance specifitatbns needed o com pl/
wih Part 6, and shall be appmoved by the bcal enforcem ent agency by stamp or
authorzed spnature. The Certfrate (s) of Complance and supporthg docum entatbn
shall be readily Egbk and of substantally sin ihr fomm at and hom atbnal order and
content to the appmoprate Certiftate (5) of Com plance and supporthg docum entatbon i

the approprate R estentalorNonwesdentalM anual as defhed 1 Parté.

B. Phns and speciftatons subm ited wih each applratbn r a builihg pemm i shall
show the chamcteristrs of each feature, m ateral com ponent, and m anufactured devie
proposed to be nstaled h orerto have the builig m eetthe requiem ents ofParté, and
ofany other feature, m ateral com ponent, orm anufactured devie that Part é requies be
hdrated on the phns and specitatbns. Phns and speciitatbns subm ted wih each
applratbn Pr a buidnhg pem it Or Nonresdenthl buildigs, Hihibe Resdential

buidigs and Hotek and Motek shall povile acceptance requiements HOr code
complance of each feature, materal component or manufactured devie when
acceptance requiements are rwequied under Part 6. Phns and specifatbns bDOr
Nonrestlental buidihgs, Hgh-rse ResHental buidigs and Hotek and Motek shall
requie thatwihih 90 days afferthe Enforcem entAgency Bsues a fhaloccupancy pemm i,

record dmawiigs be provied to the buidihg owner. If any chamcterstt 5 materaly
changed bebre fhalconstmictbn and hstalhatbn, such that the buiihhg m ay no bnger

comply wih Part 6, the builihg m ust be broughtback tito com plance, and so tidrated
on am ended phns, speciftatons, and Certifrate (s) of Com plance and shallbe subm ited
to the enforcem ent agency. Such chamcterstis shall ichide the efftncy (r other
chamcterste reguhted by Parté) ofeach devte.

C . Alldocum entatbn necessary to dem onstiate com plance r the buidig, and of the
sectbns of Part 6 wih whih the buillhg ¥ htended to com pl shallbe subm ited wih
each applratbn ra buibdig pem i. The m s used to dem onstiate com plance shallbe
weadily Egbk and of substantally sin iBr om at and hifom atbnal order and content to
the approprate fom s 11 the RestentalorNonrestentalM anual as defhed h Parté.
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There are 2 classes of features that are regulated by the energy code; those that affect either
Prescriptive or Performance energy budget compliance, and those that do not, but are
mandatory requirements on installed regulated devices. Features such as insulation R-value,
window NFRC rating, and equipment efficiencies, affect energy budget compliance and
therefore must be specified prior to issuance of a building permit. These are the features and
devices that Part 6 requires to be indicated on the plans and specifications, so that the accuracy
of the compliance documentation can be confirmed.

Features such as radiant floor slab edge insulation or whether residential light fixtures are
incandescent or fluorescent, do not affect budget compliance and do not need to be verified
prior to permit issuance. These mandatory measures are requirements on the installation of
regulated devices not the design of the building. A designer m ay optionally specify some of
these features. If so, those specifications would have to be consistent with the requirements of
Part 6.

There are a few mandatory features that part 6 does specifically require to be included in
the plans and specifications. An example of this class of features would be non+esidential
outside air ventilation requirements.

All of the above measures are also required to be specified and verified on the appropriate
Installation Certificate(s) as defined below.

The nonresidential requirement that record drawings are to be provided to the building
owner seems to be universally ignored. There is no way for the building official to confirm
this but, one could require that a note stating this requirement be included on the cover page
of the plans.

3. hstalhtbn certificate.

A. The person wih ovemll responsbilty or constuctin or the person or persons
mwsponsbk br the nstalatbn of requhbted m anufactured devies shall post or m ake
avaibbk wih the buidhg pem i(s) Bsued Or the buidig, the hstalaton Certiftate (s)
ormanufactured devres requhbted by the Applance Efltency Requhtons or Part 6.
Such hstalhton Certiftate () shallbe m ade avaibbE to the enforcem ent agency orall
approprate nspectbns.

These certifrates shall:

1 Hentlfy features requied to vertfy com plance w ih the Applance E ffiency R eguhtbons
and Parté.

i hclide a statement hdtrathg that the ifistaled devies conom to the Applance
Efftency Reguhbtbns and Part 6 and the requiem ents Or such devies gien n the
phns and speciftatbns approved by the bcalenbreem entagency.

1. S tate the num berofthe builhg pem tunderwhih the constmicton or istalhton was
pexrom ed.
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7. Be sijned by the ndwvidualelgblk underD vibn 3 of the Busihess and Professbns

Code to accept responsbilty or consttuctobn, or their authorized representative. Ifm o
than one person has responsbilty Hrbuilhg constuictbn, each person m ay prepare and
spn the partofthe docum entapplrabk to the porton of constmicton prwhth they are

responsbk;alematiel, the person wih chiefresponsbilty Orconstuctbn m ay preparre
and syn the docum ent Hrthe entie constucton.

B. The enfrcem ent agency m ay requie the person wih ovemrall responsbilty or the

constmucton to provie any otherreasonabk hifom atbn to detemm he that the buidig as

constuucted 5 consstentw ih approved phns and speciiratbns and com plies wih Parté.

C. If consttuctbn on any porton of the buidhg subfct to Part 6 willbe inpossbE to
Tispect because of subsequent constuctin, the enfrcem ent agency may requie the
Thstalhtbn Certiftate (s) to be posted upon com pEtbn ofthatportbn.

4. hsuhtbn certifrate. Afler hstallihg wal], ceilhg, or fbor hsubktbn, the nstaler shall
make avaibbE to the enPrcem ent agency or post h a conspiuous bcatbn h the
builhg a certiftate sgned by the nstaler stathg that the hstalhtbn B consktent w ih
the phns and specitatbns descrbed 11 Sectbn 10-103 @) 2 A and Porwhth the builhg
pem twas Bsued and conom s w ih the requiem ents of Part 6. The certiftate shallako
state the manufacturers name and m ateral dentiftatbn, the histaled R-valie, and (1
applratbns of bose fill hsubktbn) the mihmmum hstaled wehht per square Dot
conskstentw ih the m anufacturers hbekd hstalked despn density rthe desied R -valie.

The Installation Certificates (not some mandatory measures checklist) are required to be
signed by the builder or installer, not the designer. It is unfortunately, impossible for an
installer to comply with these requirements since the residential forms are incomplete (missing
mandatory features etc.) and the non-residential forms do not exist!

b) Certificate of A cceptance.

For all new Nonresdenthal builings, Hghxse Resdental builigs and Hotek and
Motek despmnated to albw use of an occupancy gmoup or type reguhkted by Part 6, the
applrant shall fie Certifiate of Acceptance wih the enforcement agen 1Or O
receihg a fhaloccupancy pemn i. The syner (s) shallbe eliybk underD visbn 3 of the
Busiiess and Pmofessbns code to sgn such docum ents. The Certifrate (s) shallbe readily
EgbEk and of substantally sin ibr Om at and hiom atbnal orer and content to the
Certifrate ) of Acceptance 11 the Nonmsitlental Manual as defhned 11 Part 6. The
Certifrate (s) shallbe appioved by the bcalenicem entagency by stam p or authorized
simature and shallhdrate that:

1.The applranthas dem onstated acceptance requiem ents as fidrated 1 the phns and
specifratbns subm ited undersectbn 10-103 @);

2. hstalhton certfrates descrbed t sectbn 10-103 @) 3 are posted, orm ade avaibbk
w 1h the buibdig pem i(s) Bsued rthe builing,; and
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3. That opemrmthg and m ahtenance nfom atbn descrbed f1 sectbns 10-103 (b) and 10-
103 ) were provied to the buidhg owner.

The Business and Professions Code is completely silent with regards to who may or may
not sign acceptance documents developed by the California Energy Commission. Since no one
is prohibited from signing these documents, anyone is allowed to sign them. It is also not clear
who selects the person who performs the acceptance tests. But since the Applicant (does this
mean the Pem it Applicant?) is the one required to file these forms, it would seem that this
Applicant should either do the work or be the one who designates the acceptance person.

Note that the 3 requirements listed above that are required to be attested to on the
Acceptance Forms and verified by the building official prior to issuance of the final occupancy
permit, do not exist on the acceptance forms. The only places these statements can be found
are in the LTG-1-C and MECH-1-C Certificates of Compliance! How can the designer, when
applying for a building permit, know if the Installation Certificates are correct (one could
however, state that the Certificates are not incorrect, since they do not exist) or if the builder
will give the owner the correct information at building occupancy? Also, which acceptance
person confirms that Installation Certificates, for items such as envelope mandatory features,
are posted?

Finally, since the building official is forbidden from issuing a final occupancy permit until
all installation certificates are posted and verified, and the CEC has not provided these forms,
allN on Residential final occupancy pem its issued so far, under the cunent Standards ,

are illegal.

€) Operating and M aintenance hform aton to be provided by Builer.

1.O0pemthg hifom aton. The builer shall proviie the buildig owner at occupancy the
approprate Certifirate (s) of Com plance and a Istofthe features, m ateraks, com ponents,
and m echantaldevies nstaled h the buidig and nstuctbns on how to opemte them
efftently. The hstuctbns shall be consktent wih specitatbns set rth by the
executie diector.

For bw-rse msdenthl buidhgs, such hfomaton shal, at a mihmum, hchide
hbm atbn hidrated on fom s Certifrate of Com plance (CF-1R), Mandatory M easures
MF-1R), hstalhton Cerntdftate CF-6R), hsubtbn Cextiftate (IL-1), and a m anualwhith
provies all hibm atbn specified h this Sectbn 10-103 b). The Hom e Energy M anual
(P400-92-031,July1992) m ay be used to m eetthe requiem ent Hrpoving ths m anual

For nonrestiental buildigs, hgh-rse residentalbuildigs and hotek and motek, such
hfomatbn shall, at a mhmum, hchide hbmatbn requied by the Certdiffates of
Com plance, Cextificate ofAcceptance, omms ENV-1, MECH -1 and LTG -1, an hstalatbn
Certtiftate and an hsubtbn Certiftate.
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For dwellhg unis, buidhgs or tenant spaces whrh ar not ndwtually owned and
opemted, or are centrally opemrated, such hm atbn shallbe provied to the person ()
responsbE bHropemting the feature, m ateral com ponent, orm echantaldevie hstaled
1 the buiHhg.

2.Mahtenance hfom atbn. The buibler shallpovie to the buidhg owneratoccupancy
mahntenance hibmaton br all features, materak, components, and manufactured
devres that requie muthe mahtenance bDr efftent opemtbn. Requied mwuthe
m antenance actbns shallbe ckarly stated and nhcowpomated on a readily acaessbe Bbel
The hbelmay be In ied to Hentifyhg, by tite and6br publcaton num ber, the opematon
and mahtenance manual DOr that partitubhr model and type of feature, materal]
com ponent, orm anufactured devre.

For dwellhg unis, buidhgs or tenant spaces whih ar not hdifdually owned and
opemted, or are centally opemrated, such hfom atbn shallbe provied to the person ()
mesponsbk bDOr mahntahihg the feature, materhl component, or mechantal devie
histaled 1 the buidig.

3. Ventihtbn hibom atbn. For nonresilental buillihgs, the builler shall provide the
buiHihg owneratoccupancy a descrptbn of the quantits of outdoorand recicukbted air
that the ventihtbn system s are desgned to provie to each area. Forbuilngs ortenant
spaces whih are not hdivtluall owned and opemted, or are centially operated, such
hm atbn shallbe provied to the person ) responsbk Oropemtig and m ahitahihg
the feature, m ateral com ponent, orm echantaldevie histaled n the builhg.

d) Equpm ent hiform atbn to be Provied by M anufacturerorSuppler. The m anufacturer
orsupplerofany m anufactured devie shal] upon request, provie to buidhg despners
and hstalers nhom aton about the devre. The hibom atbn shall hclide the efficency
@nd otherchamcterists requhted by Parté).

This is the only place in the regulations where a Mandatory Measures MF-1 form is
mentioned. It is a form that the Residential BUILDER gives to the HOMEOWNER at
occupancy. It has absolutely nothing to do with plan check or construction. I believe the
original intent was that the MF-1 would indicate to the homeowner which conservation
features were incorporated in their home and the manual would describe the benefits and
proper use of these features. In order to accomplish this, the MF-1 form needs to be re-written
so that a typical homeowner will be able to understand it.

There is no requirement in the regulations for a Non-Residential Mandatory Measures
form. It is not mentioned in the Law, or the Non-Residential Manual, or the Non-Residential
ACM procedures.

€) Enorcem entAgency Requirem ents.
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1.Pem 1s.An enforcem ent agency shallnot sue a buidhg pem i orany constuctbn
unkss the enbrcem ent agency detern hes h wrihg that the consttucton 1 desimned to
comply wih the requiem ents of Part 6 thatare i eflecton the date the buidhg pem i
was appled pr.

TFa builhg pem thas been prevbusl Bsued, there has been no constucton underthe
pem 1, and the pem 1t has expied, the enforcem ent agency shallnot ssue a new pem i
unkss the enprcem ent agency detemm hes n wrthg that the constuctbn 5 despned to
com plywih the requiem ents ofParté i eflecton the date the new pem 1t appled Dr.

“Determines in writing” includes, but is not limited to, approval of a building permit with a
stam p nom all used by the enforcem entagency.

2. hspectbn. The enPrcement agency shall hispect new constmictbn to detem he
whether it & consitentw 1th the agency s approved phns and specitatbns, and com ples
wih Part6.Fhaloccupancy pem is shallnotbe Bsued untilsuch consktency & verfied.
ForO ccupancy G mup R -3, fhalihspectbn shalnotbe com pkte untilsuch consstency B
verfied.

Such verfiratbn shall hchide detemm hihg that all hstalbd manufactured devres,
requhbted by the Applance Effirency Requbtbns or Part 6, ar hdrated on the
hstalhtion Certificate and are consstent wih appmoved phns. Thi certifiate shal
thiclide hbm atbn specitied h Sectbn 10-103 @) B) A).

For buidigs that have used a complance optbn that requies feH verftaton and
dagnostr testihg, the builhg depanm ent shallnotapprove the builhg untlthe builihg
depanm enthas receied a Certifrate of FEH Verfiaton and D Agnostr Testhg thathas
been simed and dated by the HERS Rater.

The building official’s responsibilities regarding approval of Certificates of Acceptance
should be included in this section.

The enforcement agency is required to verify that all manufactured devices are indicated
on the Installation Certificates during field inspections, not a Mandatory Measures list in the
permit application. Note that it is not possible for them to do this since there are no Non-
Residential Installation Certificates, and the Residential forms are incomplete (no indoor &
outdoor lighting Installation Certificate, for instance).

Building Officials are quite correctly concerned with liability issues related to the
performance of their duties. Having the CEC mandate actions that are impossible to comply
with is not the way to promote broad acceptance and enforcement of the State’s Building
Energy Code.
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IM PLEM ENTATION

Analysis of the above administrative requirements has led to the following description of
the State’s intended energy code verification process. This process has three primary parts:

1) A huibigpamitisgpliel & . The applicant provides either prescriptive or
performance Certificates of Compliance and supporting plans and
specifications. The building official verifies that the compliance documentation
is correct and that the plans and specifications are consistent with the features
required in the Certificate of Compliance. The building official then issues a
building permit.

2) Thebulbig sandmded . The builder incorporates the features and devices
required by the Certificates of Compliance and the relevant Mandatory
Measures in the construction. The primary method of verifying compliance at
this stage is the completion of Installation Certificates by the appropriate
installers. The building official then verifies the correctness of these certificates
and may ask for additional information to ascertain that the building is being
accurately constructed.

3) Thid perty tedding I doe and doament=d . Required HERS and Acceptance
tests and verifications are performed by the appropriate individuals and the
required documentation is provided to the building official. The building
official then verifies the correctness of these documents and then issues the
final occupancy permit.

Certifing California Energy Code Compliance

Required
Forms

Certificate of
Compliance

Installation
Certificates

HERS /
Acceptance Forms

Building
Department

< Issue -

Ocupancy Final Oéf(upancy

" Permit

Verify -

. T ,r”I';sue Buildir{g\ N
4 . > 9 > 4
Permit Application ~_ Pemit - —_— P —»{

_ Installation -~

A i i

Required
Actions

Submit
Plans &
Specs

Install
Features
Correctly

Perform
Required
Tests

There is actually a fourth and

final verification step implied in the administrative
regulations. The building owner, at occupancy, is supposed to be given, by the builder,
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sufficient information for the owner to confirm that the building, as constructed, complies
with the requirements of California’s Building Energy Code.

COM PLIANCE FORM S

Compliance Forms are the instruments used by building officials to facilitate their
enforcement of the Energy Code. There are two classes of Compliance Forms:

1) Forms mandated by the Prescriptive or Performance method that was chosen
for the proposed building,

2) Supplemental forms from the appropriate CEC Residential or Non-residential
manuals. Some of these forms are meant to assist designers and builders in
meeting the Standards. Others are intended to aid building officials in
enforcement of the Standards.

The following list describes some of the problems found with the design and
implementation of these forms. One of the causes of these problems is the fact that these forms
were developed after the public review of the items they were meant to addresswas completed.
Enforcement forms and procedures, required computer algorithms, and design aids should all
be developed in conjunction with each proposed regulatory change. This would allow those
most familiar with the issue being addressed to define the methods and procedures required for
compliance.

RESIDENTIAL FORMS
CF-R

The residential forms make no reference to the Business & Professions Code for
limitations on who may sign the compliance forms. The non-residential forms should follow
this example. Also, the documentation author signature block does not indicate that the
documentation is accurate and complete. Therefore, this signature is meaningless.

M F-1R

The design of this form is completely erroneous. As stated earlier, the MF-IR fom is
required to be given by the Builder to the Homeowner. Neither the Designer nor the Building
official has anything to do with it. The instruction given on the form stating that this form
must be included with the permit application is wrong. Most of the Mandatory Measures
specified in Title 24, Part 6, are requirements on the installer and are the minimum
specifications for these features and devices regardless of whether they are mentioned in the
plans or specifications, or not.

CF-6R

All mandatory measures are required to be listed on the appropriate Installation
Certificates. These Certificates are then to be made available to the Building Official at the
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time of inspection of these various features. An examination of the residential Installation
Certificates will show that many mandatory features and devices are not included in these
forms as mandated by Law. Amazingly, given the extent of the changes incorporated in the
2006 Standards, there is no residential lighting CF-6R! There is also, no solar water heating CI-
6R. Correctly formatting and verifying this form would be a great start towards attaining some
real energy savings from the Energy Code.

Many residential, and some over the counter non-residential, permit applications do not
include plumbing or mechanical plans. The only opportunity for a building official to verify
Energy Code compliance for these systems is during field inspection. Properly formatted CF-6
forms would facilitate this verification.

W S3R,W S4R & W S5R

APP-TECH does not use Prescriptive compliance methods, therefore, only form WS5R
will be addressed. This worksheet should be incorporated in the (hopefully, soon to be
developed) Lighting CF-6R form and filled out by the installer.

CFSR

I have seen several plan sets where the Title 24 Performance documentation takes credit
for large solar system net solar fractions without providing any supporting documentation,
CF-SR or F-Chart. The plans and specifications contained absolutely no information on these
solar water heating systems. I decided to check out a couple of these building sites to ascertain
if any solar system was ever installed. The good news; they had installed solar water heaters.
The bad news; they were cheap Chinese junk that had no SRCC Certification. In order to
receive any compliance credit a solar system m ust be certified by the SRCC. These buildings
should not have received any solar credit, and would not have met the required Energy
Budget.

This is an example of abuse that would have probably been thwarted if the installer was
required to post a Solar Water Heating Installation Certificate... Actually, the installer is
required to post an Installation Certificate. The CEC has just never gotten around to
developing one.

CF+4R

This form deals with HERS Rater field verification and diagnostic testing. Our climate
zone does not require HERS testing, so I am not very familiar with these tests. It appears that
by Law, these forms are only required if one were using a Prescriptive Method of compliance.
HERS testing is never required, in the Standards, if a Performance method is used to
demonstrate compliance with the Energy Code, even when credit is taken for any of these
higher performance features.
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NON-RESIDENTIAL FORMS
PERF-1

While the number of Residential forms has decreased, (no C2R) the number and
complexity of the Non-residential forms has exploded. Since many Non-residential compliance
applications utilize the Performance Method, there is a simple modification that would more
than half the number of pages required to be included in the plan set. Require the program to
strip out all meaningless information prior to printing out the compliance documents.
Currently an entire page is printed out even when only one line contains any compliance data.

The program does not fill in forms correctly and does not save required compliance
parameters with the input file. Page 2 includes prescriptive compliance results. These should be
eliminated. Some plan checkers get confused when this form indicates that the building fails
Prescriptive but not Performance requirements.

ENVAC MECH 1€ & LTGA1LC

Check boxes and statements on forms MECH-1-C and LTG-1-C referring to section 10-
103 must be removed and placed on the Acceptance Forms, where they belong. There is no
way that one can know these things at the time of permit application.

CF2>NR?

Where are the Installation Certificates? There are absolutely no non-residential Installation
Certificates! Both the Building Official and the Acceptance Tester are required by Law to
verify their correctness prior to an occupancy permit issuance. Every non-residential
occupancy permit issued by a building department, under the current Standards, is therefore
illegal!

OLTG 1<

By definition, an outdoor lighting system complies with the Standards if the total wattage
of all outdoor lighting fixtures installed is equal to, or less than, the total wattage allowed by
the Outdoor Lighting Method. There are 12 pages of compliance forms that nowhere state
whether, or not, the proposed outdoor lighting system actually complies with the Standards.

What basis are plan checkers using to approve or disapprove outdoor lighting systems?
What were building officials told about filling out these forms in the training sessions held
throughout the State?

LTG A andM ECH ?A
I have gone over the acceptance forms and procedures in the manuals many times and I

still have no idea what is required and who does the work. As far as I know, no building
department in our area requires completed Acceptance Forms and most contractors here have
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never heard of them. The administrative Regulations indicate that the Applicant is the one
who submits the forms and is responsible for doing the work.

All the forms have problems, and most are quite confusing. However, I'll only comment
on one Acceptance Form, MECH-5-A.

MECH-5-A is the Air Distribution Acceptance Document. It again includes a mindless
compliance statement referring to the Business and Professions Code. There is nothing in the
B&P code that defines who can fill out the CEC’s acceptance forms. If the Commission
intended to limit persons doing this work to licensed contractors and engineers, then they
must have specifically stated this restriction in their law.

Part 2 of this form refers to work done by the installer. This information, if truly the
responsibility of the installer, should be included in an Installation Certificate, not an
acceptance form.

Part 3 switches to requiring that a HERS rater fill out this page. Neither the
Administrative Code nor the Standards seem to require a HERS Rater to complete Acceptance
Forms. What qualifies a H om e Energy Rater to inspect commercial buildings anyway? It is
not clear to me, why the Commission would attempt to require HERS Raters for residential
verification, but allow anyone to do most of the non-residential verification.

Finally, the form lists Section 144(k) of the Standards as the basis for these acceptance
requirements. Section 144(k) is a Prescriptive Standard only. Buildings that comply using a
Performance Method do not appear, therefore, to require a MECH-5A form. This, of course,
makes no sense.

LTG 8

Delete the Common Lighting Systems Method. It unnecessarily complicates the Area
Category Method and puts the CEC in the position of decreeing what the “correct”
illumination for a space is.

SO, WHAT’S THE PROBLEM *?

Most of the forms are inaccurate and/or confusing. Some forms that are critical to
determining if a building meets the Standards do not even exist. Many building departments do
little more than check that form signature blocks are filled out. Some building departments do
not require submission of any energy compliance documentation with a building permit
application! Many of the procedures meant to improve compliance such as verification of
Installation Certificates and Non-residential Acceptance testing are predominantly ignored by
much of the State’s building departments.

What about the contractors that wrote the compliance manuals or trained the State’s
building officials? How could they have done their work diligently without finding many of
the problems outlined above? How could the trainers discuss the mandate for building officials
to verify non-residential installation certificates prior to issuing occupancy permits and their
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liability for failure to comply with this law, without realizing that the forms did not exist? Or,
perhaps these problems were reported, but for some reason the CEC staff decided to ignore
them.

The previous part of this report dealt primarily with administrative requirements for
building officials. The next part deals with administrative requirements for the CEC.

The following section of the Administrative Code is primarily a restatement of some of
the requirements in Sections 25402 and 25402.1 of the Warren-Alquist Act.

SECTION 10 -109
CALCULATION METHODS & ALTERNATIVE COMPON ENT PACKAGES

@) Publ- Dom an Com puterProgram s.h addibn o the presentapproved publi dom ah

com puter progmam s, the comm Bsbn may, upon wrtten applratbn or is own motbn,

apprmove addibnalpublic domair com puter progmam s thatm ay be used to dem onstate
thatproposed buidig desins m eetenergy budgets.

1.The comm sbn shallensure thatusers'm anuak orgulles reach approved progmm
are avaibbk.

2.The comm ssbn shall appove a progmm onl i, when i modek builihg desims or
features, i predits energy consum ptbn substantaly equiaknt to that predicted by the

publc dom ain com puterprogmam .

b) Alematire Cakubktbn Methods AI Occupances). h addibn to publc domai
com puterpmogam s, the comm 5sbn m ay approve alematie cakrubtbn m ethods ACM s)
that applrants for buidihg pem 1s may then use to demonstate complance wih the
perom ance standards (Energy budgets) 1 Parté.

1.Genemlrquiements. To obtat approval oran ACM , the proponent shall subm 1 an
applraton thatdem onstates thatthe ACM :

A .M akes no changes 1 any hiputpamam etervalies specified by the comm 5sbn 11 Tem 2
bebw ;

B. Proovies iiput and output docum entatbn that faciiates the enforcem ent agencys
wevew and meets the fomatthg and content caters fund 1 the Resdental or

NonresdentalACM M anual;

C . B supported by ckarand concke nistuctons orusig the m ethod to dem onstate that
the energy budgetrequiem ents ofParté are m et;and

D . B rlabk and accurate rehtive to the approprate publr dom ain com puterplogiam ;
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2. Proocedumlrequiem ents pralemative cakruhbtbn m ethods. h orderto obtan approval
ofan ACM, the appltantm ust com pl wih the requiem ents, specitatons, and criera
set orth 11 the Resdental or Nonrestental ACM Manual The ACM Manuak speciy
applratbn requiements, m himmum modelhg capabilites, requied output ms and
hstmictons, Iiput assumptbns, testhg requiements, test approval crtern, vendor
requiements, and other rhted requiements. The requiements, speciiatbns, and
crters 11 the 2005 Resdenthlor NonresHental ACM Manuak are hereby hcompomted
by reference.

What “present approved public domain computer programs” are they talking about?

There is a major problem with the way the CEC attempts to comply with the
administrative requirements for the Performance Method of compliance. The Commission is
required to provide computer programs to demonstrate compliance for the mandated
performance standards. These program’s results are also supposed to be the benchmark to
which all proposed Alternative Calculation Method (ACM) programs are compared.

The CEC’s non-residential compliance program was not made available to the public until
approximately 6 months after the 2005 Standards became effective! The same vendor that was
under a sok source contzact with the CEC to provide this program however wasable to get
their proprietary performance program “EnergyPro” certified and available for purchase
before the Standards went into effect! Did this company use inside information learned while
developing the State’s program to accelerate the development of their proprietary program?
Was there some “quid pro quo” agreement regarding the 6 month delay in availability of the
CEC’s program? Was this contractor a “consultant” subject to the State’s conflictof-interest
disqualification and disclosure requirements?

The CEC’s non-residential compliance program “PERFORM 2005” was approved by the
CEC in September of 2005 (but not made available to the general public until April 12" 2006)
as an ACM, not as a Public Domain Computer Program. The CEC apparently approved
EnergyPro at a time when there was no State non-residential computer program available!
How could they do this without first determining that EnergyPro was reliable and accurate
relative to the State’s reference computer program, as required by Section 10-109 (b) D.?

James J. Hirsch and Associates (JJH), 12185 Presilla Road, Camarillo, CA 930129243 has
been trying to get a version of their “«QUEST” program certified by the CEC for non-
residential compliance for quite a while, without success. This is difficult to comprehend since
“EnergyPro” uses computational software licensed from JJH. “eQUEST” is supported by
California utilities under the auspices of the California Public Utilities Commission and is
FREEWARE available for no cost. “EnergyPro” costs between $800.00 and 1,200.00! As a
California ratepayer, I have already paid for “eQUEST”, why was I forced to spend an
additional $1,200.00 to purchase “EnergyPro”?

The Warren-Alquist Act and Title 24, Partl also mandate development of a residential
program. Well, it’s almost a year and a half after the 2005 Standards went into effect, and there
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is still NO residential compliance program available from the CEC, either Public Domain or
ACM! What is going on? Has Al-Qa’ida infiltrated the CEC?

These programs are now also used to demonstrate building energy performance for
purposes other than compliance with the Energy Code. The PUC and the State utilities use
them to verify energy savings for rebate programs. They are also relied on in green
certification programs such as LEED. I have modeled many buildings for non-residential
petformance budget compliance during the past year and a half. I am convinced that the
“EnergyPro” program should not have been certified by the CEC. For instance, there are
several ways to vary the results reported by the program in ways that can not be detected by
examining the compliance documentation supplied to the building department. If someone
were trying to qualify for a utility rebate would he decide that the highest or the lowest
compliance margin obtained was the “correct” value? The Warren-Alquist Act requires public
review of proposed ACM programs prior to CEC certification. I do not recall that the public
ever had a formal opportunity, in connection with the adoption proceedings, to verify the
correct operation of “EnergyPro” before it was certified. If energy consultants familiar with
the Performance Standards had a chance to verify correct operation of this program prior to
certification, and influence the certification process, I am sure that many areas of concern
would have been identified, and hopefully corrected.

How can one have any faith in the results reported by the so called “CEC Certified”
compliance programs? How can the CEC require building officials to strictly adhere to the
administrative requirements of Title 24, Part 1, when the CEC blatantly ignores their own
administrative duties?

A close examination of the practices and technical problems associated with the approval
of both public domain and ACM programs may lead to many more questions and hopefully,
some answers. I believe the appropriate agency to perform this examination would be
California’s Bureau of State Audits.

FORMAL REQUEST

This report dealt only with the Administration of the Energy Code and focuses mainly on
enforcement issues. This was done to keep the scope manageable and because I believe
enforcement must be the basis for the development of the Energy Code. There is no point
expending a lot of effort in adopting new regulations, if Building Officials can not, or will not,
enforce them.

This does not mean that there are not also problems in many other areas related to the
2005 Standards, such as the Part 6 Regulations themselves, the Residential and Non-residential
Manuals, the ACM Manuals and the Joint Appendix. If I tried to address all of these problems,
I’d never finish this paper. So I'll stop here with a few final items and a request for the
Commission.

1) Conflict of interest requirements should be adhered to by all contractors
involved in all aspects of the development of the Energy Code and any
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supporting programs, manuals or analysis. Any features of the 2005 Standards
promoted by contractors found to have a conflict should be suspended until
the benefits attributed to these features can be independently verified.

2) Amend the Warren-Alquist Act to remove all references to the phrase “Public
Domain”. Public domain computer programs can be freely altered by anyone.
This could lead to hundreds of versions of the State compliance program, each
giving different results for the same building.

APP-TECH INC.HEREBY REQUESTSTHAT THE CALIFORNITA ENERGY COMM ISSION STOP
ALLWORKON THE 2008 REVISIONSTO THE STANDARDS UNTIL THE CEC,OR SOME OTHER
STATE AGENCY, CORRECTS THE MANY SERIOUS PROBLEMS WITH THE 2005 CALIFORN IA
ENERGY STANDARDS .

For questions or comments, please contact the author of this paper:

Patrick Splitt, President
APP-TECH Inc.

235 Blackburn Street
Santa Cruz, CA 95060
(831) 458-0485
info@app-techinc.com
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