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OPENING COMMENTS OF THE
LOS ANGELES DEPARTMENT OF WATER AND POWER
ON THE ADMINISTRATIVE LAW JUDGES’ RULING REQUESTING COMMENTS ON
TYPE AND POINT OF REGULATION ISSUES

in accordance with Rule 14 of the Rules of Practice and Procedure of the Public
Utilities Commission (“CPUC" or “Commission”) of the State of California, the
Los Angeles Department of Water and Power (‘LADWP”) hereby files the following
Opening Comments submitted in response to the “Administrative Law Judges’ Ruling
Requesting Comments on Type and Point of Regulation Issues,” filed November 19,
2007 , in CPUC Rulemaking R.06-04-009 (“Rulemaking”) and California Energy
Commission (CEC) Docket # 07-OlIP-1.

1. INTRODUCTION

The LADWP appreciates the opportunity to provide opening comments on issues
related to type and point of regulation beyond the first seller. As such, we do not intend
to repeat our previous comments on first seller, but will address questions where there
may be some points not previously identified. We also recognize that the
recommendations the CPUC and CEC adopt and forward to the California Air
Resources Board (CARB) are intended to help inform, on behalf of the electric sector,
the CARB's AB 32 rulemaking process that encompasses many other sectors and
sources of greenhouse gas emissions that may likely be included in an CARB
greenhouse gas emissions reduction program. The comments provided below are

preliminary, and may adjust as critical factors evolve.
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. SUMMARY OF OPENING COMMENTS

Implementation of AB 32 as a greenhouse gas (GHG) reductibn program must
address emissions associated with electficity consumed in California, including both in-
state generation and imported electricity (i.e. California-only approach). This specific
- requirement, in the absence of a regional source-based program that includes all
sources of emissions in the West, introduces challenges for the California electric sector
such as how to accurately quantify 1990 GHG emissions, report and attribute
emissions, establish the point of regulation, and allocate emission allowances if a cap-

and-trade program is adopted.

Ideally, a source-based approach to regulating GHG emissions would be the
most straightforward and consistent. It would also be similar to other emission
reduction programs that Have applied to electric generation (e.g. U.S. EPA’s Acid Rain
Prog'rarﬁ and SCAQMD’s RECLAIM program). However, unique obstacles arise in
regulating GHG emissions (and specifically carbon dioxide) in the electric sector,
including the primary fact that there are currently no direct emission control technologies
(i.e. C02 controls) available for electricity generation. As such, GHG reduction
strategies primarily focus on shifting away from high-carbon resources to low/zero-
carbon resources, and avoiding emissions through energy efficiency and demand-side
management. The Acid Rain source-based program applies to all power plants with
SOx emissions in all states, and therefore load-based issues with a single-state
approach are absent. The RECLAIM source-based program applies only to stationary
éources within the South Coast Air Basin, and therefore avoids the import issues

associated with having emission sources outside its jurisdiction. A source-based
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approach falls short in a California in-state only scenario, because state electricity
imports account for a significant source of emissions, now estimated by the ARB as

accounting for an estimated 25% of the State’s 1990 emission inventory.

The LADWP has reviewed other proposed approaches to the point of regulation
in this ruling, including 1) pure source-based for in-state only (excluding imports); 2)
delivererffirst seller; 2) sourcé—based in-state and load-based for imports; 3) in-state
source-based and CA-owned only for imports; and 4) deferral of a market-based cap-
and-trade system. We have concluded that the load-based approach to the point of
reguilation remains the superior and only feasible approach for a California-only GHG
emission reduction program. This would be the case irrespective of whether or not the
State elects to implement é cap-and-trade prdgram in the near term. The LADWP
recommends that a cap-and-trade program for a California-only program be
implemented only if it can be determined to cost-effectively provide the equivalent
emission reductions as direct regulation within the same time period. It must also be
considered if, and only if, it is broad-based and robust enough to protect against the
risks for the electric sector when a cap-and-trade program does not perform the way it is
designed and intended (i.e. reliability impacts, market manipulation and gaming, price
volatility, credit hoarding, etc.).

A load-based approach to the point of regulation provides greater consistency
with other California initiatives for energy efficiency, renewables, and solar. It also helps
to preserve reliability, by limiting regulatory compliance to California retail providers,
entities that have a vested interest in their retail customers (i.e. as opposed to non-

generator marketers under a first seller). A load-based approach minimizes costs to
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retail providers by focusing on actual emission reduction measures as opposed to
relying only on higher wholesale market prices for electricity to change the dispatch of
resources. A load-based approach is consistent with AB 32 by including all generation,
both in-state and imported electricity, and would be the least susceptible to legal
challenge. Lastly, a load-based approach could be implemented under a direct
regulation strategy in the near-term if the ARB determines that it is better to delay
participation in a market-based cap-and-trade program until a regional or federal
program is in place, and would more readily transition California to a source-based
regional or federal cap-and-trade program in the future that other approaches with
minimal amount of im.plementation challenges that might otherwise result from an early
California load-based cap-and-trade program transitioning to a regional or federal-based

cap-and-trade program.

ll. RESPONSE TO SPECIFIC QUESTIONS

3.1. General

Q1. What do you view as the incremental benefits of a market-based system for GHG
compliance, in the current California context?

Answer: The current California context would require one to assume that

greenhouse gas (GHG) reductions would be focused on a California-only approach, and
that reliance on a broader regional effort (i.e. Western Climate Initiative) is still too early
in its development to know how effective it may be. The incremental benefits of a
market-based system for GHG compliance in this context would be dependent on how
broad or limited participation would be by regulated sectors. The cur_rently projected

level of emission reductions required to reach Statewide 1990 emission levels by 2020
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is approximately 173 million metric tons (MMT).. Reduction strategies as outlined in the
ARB's Early Action Plan are reflected below. A market-based mechanism would be
limited to only a portion of the “Remaining Reductions” listed below, and therefore would
be a portion of the 102 MMT reductions that come from the Scoping Plan and Climate
Action Team strategies. In order for a market-based mechanism like cap-and-trade to
be successful, it must be robust and economy-wide.

. Potential 2020 Greenhouse Gas Emission Reductions
Reduction Measures Mill:an Motrie Tons

Adopted Strategies
(AB 1493, Anti-Idling, etc.)

30 MMT

Discrete Early Action Measures 16 MMT
Other Early Actions 26 MMT
Remaining Reductions

(Scoping Plan, CAT) 102 MMT

LTotal Reductions Estimated 173 - 174

Source: ARB Early Action Workshop Presentation:
http://www.arb.ca.gov/cc/ccea/meetings/091707workshop/ sept2007_ea_workshop_presentation.pdf

It is unlikely that the transportation sector, which accounts for 35% of the 1990
emissions inventory? would be part of a market-based system directly, and it still
remains to be determined which of the other sectors effectively lend themselves to a
market-based mechanism. These other sectors, besides the electric sector (25%), that
need to be evaluated include: residential (7%), commercial (3%), agriculture (5%), and
industrial (24%).2 The question that this raises and that will need to be evaluated is
whether or not a market for that level of emission reductions is robust enough under a

California-only approach to resist the influence of market power and/or manipulation,

1 ARB, California 1990 Greenhouse Gas Emissions Level and 2020 Limit” (2007}

hitp://www.arb.ca.qov/cc/ccei/meetings/nov 26 workshop slides.pdf
2 Ibid.
2 Ibid.
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gaming and other potentially negative impacts that would have serious implications for
electric sector, particularly system reliability and price volatility.

Q2. Can a market-based system provide additional emissions reductions beyond
existin licies and/or programs? If so, at what level? How much of such additional

emission reductions could be achieved through expansion of existing policies and/or
programs?

Answer: The results of sector, regional, and entity-specific, including CPUC
economic modeling for the electric sector are not yet available, so stakeholder
responses to this question are primarily qualitative in nature. The LADWP does not
support a market-based approach for the electric sector unless it can be demonstrated
to provide additional emission reductions at a lower cost than direct reductions. The
cost of a market-based program is also dependent on the meihodology selected for
distributing allowances. It is LADWP's position that an allowance allocation that is
based on a high percentage of auction would likely increase compliance costs by
diverting funds away from direct emission reduction efforts and redistributing those
funds in a manner that may result less emission reductions. This would particularly be
the case if any arﬁount of funds were collected from the electric sector and redistributed
to other sectors or for other purposes that do not directly reduce electric sector
emissions. It would also be the case if the value of allowances were distributed to
entities based on criteria that are independent of one’s regulatory obligation to reduce
emissions. The ARB's scopfng plan will provide a better opportunity to address what
additional reductions can be achieved through expansion of existing policies and/or

programs.
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3.2. Principles or Objectives to be Considered in Evaluating Design Options

Public Utilities Commission Staff proposes that the following principles or objectives be
used to evaluate GHG program design options and to develop recommendations
regarding a GHG regulatory approach. The objectives are not presented in any
particular order.

> Goal Attainment: Does the approach being considered have any particular
advantages in terms of meeting overall emission reduction goals? For example,
does the approach have any advantages to promoting energy efficiency,
combined heat and power, or renewable energy?

» Cost Minimization: Is the approach likely to minimize the total cost to end users
of achieving a given GHG reduction target?

» Compatibllity with Wholesale Markets and the Market Redesign and
Technology Upgrade: What are the implications of the approach on efficient
functioning of wholesale markets generally and the California Independent System
Operator day-ahead and real-time markets?

» Legal Risk: Is the approach at greater relative risk of being delayed or overturned
in court?

> Environmental Integrity: Does the approach mitigate or allow contract shuffling
and the leakage of emissions occurring outside of California as a result of efforts
to reduce emissions in California?

> Expandability: Would the approach integrate easily into a broader regional or
national program? A related consideration is the suitability of the approach as a -
model for a national or regional program.

> Accuracy: Does the approach support accuracy in reporting and, therefore,
ensure that reported emission reductions are real?

» Administrative Simplicity: Does the approach promote greater simplicity for
reporting entities, verifiers, and state agency staff? How easy will the program
design be to administer?

Q3. Do you agree with this set of objectives? Are there other objectives or principles
that you wish to see included? If so, please include your recornmendations and
reasoning. Finally, please rank the objectives above, and any additional factors you
propose, in order of importance.

Answer: The CPUC/CEC's list of design principles listed above is incomplete.

The following criteria should also be included in the design of a GHG emission reduction

program for the electric sector.

Preserve Reliability: The most important design principle that is missing and

should be included in any greenhouse gas reduction program, and ranked first, is the
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preservation of California’s electric system reliability. It was the intent of the Legislature
that the State Air Resources Board design emissions reduction measures in a manner
that improves and modermizes California’s energy infrastructure and maintains electric
system reliability.2 A well designed GHG reduction program should ensure that
emission reduction efforts will take reliability into consideration. An emission reduction
program that fails to consider reliability will expose California to the risk of repeating the
2001 energy crisis and would be inconsistent with AB 32. The LADWP recommends
that the CPUC/CEC include preservation of reliability as the first principle in evaluating

program design.

Compatibility with Other Environmental Policies and Goals: Another
important principle that is missing is compatibility with other environmental policies and
goals. A key reduction strategy for the electric sector is to shift California’s resource mix
from high carbon resources to low/zero carbon resources. Renewable and natural gas
are often referenced in these reduction strategies. However, both alternatives for
réplacement power pose additional challenges and constraints that warrant close
consideration and evaluation of cost impacts in the design of a GHG emission reduction
program. Examples include, but are not limited to the following: 1) CEQA compliance
for new renewable transmission projects; 2) local air quality regulations for stationary
sources like power plants; 3) Section 316(b) Once Through Cooling requirements under
the federal Clean Water Act that affect approximately 21 coastal power plants that

provide 40 percent of total in-state electricity.

4 Califomia Health and Safety Code, Section 38501 (h).
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In evaluating options for replacement power, these types of additional challenges
and constraints must be thoroughly evaluated in the design of a GHG reduction
program. The design of a GHG reduction program must fully consider the feasibility and

cost-effectiveness of options for replacement power for high carbon resources.

Equity and Fairness: AB 32 states that in adopting regulations to reduce GHG
emissions that the ARB shall “Design the regulations, including distribution of emission
allowances where appropriate, in a manner that is equitable, seeks to minimize costs
and maximize total benefits...”® The Market Advisory Committee’s recommendations on
a Cap-and-Trade program include the design principle of fairness as “assuring that the
program avoids causing environmental harm to particular communities, and assuring
thét compliance costs are spread equitably across sectors and regions.” Any program
design, including the allocation of allowances under a cap-and-trade program, must be
done in a way that maintains equity and faimess so that the costs of the program’s
irhplementation are not disproportionately borne by any particular sector or group of
entities. This principle would provide for proportionality in the distribution of compliance |
costs between significant sources that contribute to the State’'s GHG emissions, both
inter-sector and intra-sector. In particular, the costs of emission reductions should not
be carried by one group of sources, while the benefits get attributed to another group of
sources. For example, port electrification may provide net emission reductions overall
from the transportation sector (i.e. ships). However, the electric sector will have a load

shift that will require additional allowances to cover the power system's load resulting

5 Califomnia Health and Safety Code, Section 38562(b)(1).
£ Market Advisory Committee, Recommendations for Designing a Greenhouse Gas Cap-and-Trade System for
California, June 30, 2007, page 18.
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from electrification. Retail providers should not be forced to cover the cost of those
emission reductions, while the benefits of the emission reductions are attributed to the
transportation sector. Retail provider investments in electrification infrastructure should

also be given appropriate consideration.

Preserve Wholesale Market Stability: As noted in LADWP's filing on allowance
allocation issues, the LADWP recommends that the AB 32 program must be designed
to complement and not impede wholesale electrié market stability.Z This principle is
missing from the above list and should be included in the evaluation of a GHG emission

reduction program.

Prevent GHG Credit Market Manipulation: As noted in LADWP’s filing on
allowance allocation issues, the LADWP expressed concerns about the potential for
exercising market power in an emissions trading program.2 A princiciple that is missing
and should be included in the evaluation of a GHG emission reduction program is the

prevention/protection against market manipulation and gaming in emission trading.

Environmental Integrity: The questions posed under the proposed design
principle of “environmental integrity” incorrectly focus only on contract shuffling and
leakage, which can and should be listed as a separate principle. The design principle of
environmental integrity should be consistent with AB 32 and the Market Advisory
Committee’s recommendations. AB 32 requires that the greenhouse gas emission

reductions achieved are real, permanent, quantifiable, verifiable, and enforceable by the

Z LADWP, Opening Comments of the LADWP on the ALJ's Ruling Requesting Comments on Allowance Allocation
Issues, dated October 31, 2007, page 5.
& jbid, page 9-11.
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state board. The MAC's first design pririciple is environmental integrity in that the
design of the program should ensure that specified GHG reduction targets are

achieved.2

Minimize Environmental Justice Impacts: AB 32 specifically states that the

GHG rules, regulations, programs, mechanisms, and incentives “direct public and
private investment toward the most disadvantaged communities in California.”2 It also
states that in the use of market-ﬁased compliance mechanisms to comply with the

“regulations that the ARB must “consider the potential for direct, indirect, and cumulative
emission impacts from these mechanisms, including localized iinpacts in communities
that are already adversely impacted by air pollution.”! The concept of environmental
justice was so important to the implementation of AB 32 that the Legislature included
specific provisions for the establishment of an Environmental Justice Advisory

Committee to advise the ARB in the development of their scoping plan.’

The LADWP recommends the following order for the design principles:

1. Preserve Reliability

2. Environmental Integrity (Goal Attainment)

3. Cost Minimization

4. Equity and Faimess

5. Minimize Environmental Justice Impacts

6. Preserve Wholesale Market Stability

7. Prevent GHG Credit Market Manipulation

8. Legal Risk

9. Compatibility with Wholesale Markets and the Market Redesign and Technology
Upgrade

10. Compatibility with Other Environmental Policies and Goals
11.Accuracy

£ Market Advisory Committes, Recommendations for Designing a Greenhouse Gas Cap-and-Trade System for
California, June 30, 2007, page 18.

12 california Health and Safety Code, Section 38565.

41 california Health and Safety Code, Section 38570(b)(1).

12 california Health and Safety Code, Section 38591(a).
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12.Minimize Leakage
13. Expandability
14. Administrative Simplicity

Q4. With a load-based cap-and-trade system, should exports from in-state generation
sources be included and accounted for under the cap? Why or why not? If so, how?
For example, exports could be captured in a -and-t tem b ulating in-

state sources that export, or by counting the emissions associated with exported power,
without any compliance obligation on the exporter. There may be other options as well.
Answer: AB 32 requires that the ARB review existing and proposed international,
federal, and state GHG reporting programs and “make reasonable efforts to promote
consistency among the programs established pursuant to this part and other
programs.”# A GHG reduction program should protect against doubie-counting of
emissions, which can occur under a load-based system under different scenarios. This
should be avoided if emissions for a specific transaction are already attributed to a
California retail provider. In the case of export to other states that may also have GHG
reporting regulations, as may be the case in the future under the Western Climate
Initiative, California must ensure compatibility with those states to ensure that emissions
are attributed to the_appropriate party. In the case of a load-based regional program, it
- would be appropriate for emissions to be attributed to the party receiving the energy,
regardless of whether they are in-state or out-of-state so long as they were participants
in a regional load-based cap-and-trade program.
Q5. How extensive do vou view the threat of contract shuffling under a load-based
program, given the accessibility of clean resources within the western interconnect?
What mechanisms do you propose to combat this possibility? On what basis do you
support your position?

Answer: The LADWP does not support the introduction of greater inaccuracy in

12 Galifornia Health and Safety Code, Section 38530(c)(2).
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emissions reporting as an attempt to minimize contract shuffling, as has been
recommended with inadequate public consideration in this proceeding with the
application of 1100 Ibs/MWh default emission factors for known zero-carbon generation‘
resources. Instead, the LADWP recomrﬁends that the ARB, CPUC, and CEC convene
workshops in 2008 to further publicly discdss and evaluate the potential for contract
shuffling and leakage in the electric sector, and identify more appropriate strategies that

minimize the occurrence.

A retail provider cannot necessarily dictate the retirement of high carbon
resources that it does not own, but it can control its investments in resources and shift
those investments to cleaner resources. Under a true source-based program, the very
same investments in low/zero carbon generation that are éncouraged would be
rewarded, as opposed to penalized with the use of default emission factors that create
“phantom emissions” that never exist. A cap-and-trade program is dependent on
rigorous, accurate and consistent emissiohs reporting in order to ensure that integrity of
the program is preserved. Use of default emission factors for known sources introduces
inaccuracy and raises potential legal questions relative to unfair treatment of certain
regulated entities, which will compromise the integrity of such program.

Q6. Which of these systems best accounts for all imports? What are the advantages
and disadvantages of each potential tracking system in terms of accuracy, cost of
development and administration of tracking systems, costs of administration to the

parties, and overall costs to ratepayers? Are there alternative tracking approaches that
you would recommend, and for what reasons?

Answer: Under a load-based system, the LADWP supports the use of plant-

specific emission factors for known sources of electricity imborts, such as long-term
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power purchase agreements, ownership shares in out-of-state plants, or unit-contingent
transactions. For unspecified purchases where the source of generation is unknown,
the LADWP supports the use of default emission factors by regional import point (i.e.
Northwest, Southwest). The use of NERC e-tags for emissions tracking is inappropniate
and inaccurate. The use of regional default emission factors for wholesale transactions

would provide greater certainty at the time a transaction occurs.

Q7. If a load-based approach is pursued, would the potential benefits of a full TEAC

system be great enough to warrant the start-up and administrative
costs?

Answer: No response. The ruling does not provide a description of a TEAC
system, nor does it provide a reference to other information, which makes it infeasible to

respond to this question at this time.

3.4. Source-based Cap-and-Trade System Design Options

3.4.1. Pure Source-based (GHG Regulation of In-State
Generation Only)

Q8. Do vou view this approach as compliant with Assembly Bill (AB) 32? Please support
your answer.

Answer: AB 32 requires the ARB to “account for greenhouse gas emissions from
all electficity consumed in the state, including transmission and distribution line losses
from electricity generated within the state or imported from outside the state.”? As
such, a pure source-based program for in-state sources only would not be consistent
with AB 32 reporting requirements or the California statewide 1990 GHG emissions

inventory, which include electricity imports.

Y California Health and Safety Code, Section 38530(b)X2).
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Q9. In light of the relatively high capacity factors of carbon-intensive facilities outside the
state_how extensive do you expect the shori-term threat of substituting higher-carbon
imports for in-state generation to be? Might thi. ssibility be dealt with through specifi

program design (e.q., allocations, limiting conditions, etc.)?

Answer: See response to Question 8 above.

Q10. Given existing procurement oversight and the prospect for a regional or federal
GHG program in the foreseeable future, how extensive do you expect the threat to be of
a longer-term shift of production to regions beyond the reach of a California source-
based cap-and-trade regime?

Answer: See response to Question 8 above.

Q11. If emissions associated with imported power are excluded from a cap-and-trade

program. what policies beyond the existing suite of program including eneray efficiency,
California Solar Initiative, RPS, and Emission Performance Standard (EPS) do vou

recommend that California employ to achieve the necessary reductions from the
electricity sector?

Answer: See response to Question 8 above.

Q12. As the Public Utilities Commission does not currently have authority to oversee all

enerqy efficiency and renewable procurement programs for all kinds of retail providers
investor owned utilities (IOUs), community choice aggreqgators (CCAs), electric service

providers (ESPs). and publicly owned utilities (POUSs)). which agency(ies) should fill in
any gaps? Which agency should be responsible for overseeing enerqy efficiency and
renewable procurement for POUs? Would the California Air Resources Board (ARB)
have the authority to require certain enerqy efficiency and renewable ta met
POUs?

Answer: Oversight function rests with the POU governing boards. For LADWP,
like many other publicly owned electric utilities, it is our governing board and City
Council that set procurement policy and approve procurement contracts. It is also these
governing authorities’ responsibility to set electric rates. POUs are defined in Public
Utilities Code Section 9604 as a municipality or municipal corporation furnishing electric

service, a municipal utility district furnishing electric service, a public utility district
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furnishing electric service, an irrigation district furnishing electric service, or a joint
powers authority that includes one of these agencies and owns generation or
transmission or furnishes electric service over its own or its member's electric

distribution system.

POUs include municipalities; joint powers authorities and special districts. Unlike
for-profit entities, the IOUs and energy service providers (ESP), over which the CPUC
must ensure compliance with various programs, POUs are public entities. Special
districts are defined in the Cortese-Knox-Hertzberg Local Government Reorganization
Act of 2000 as "an agency of the state, formed pursuant to general law or special act,
for the local performance of governmental 6r proprietary functions within limited
boundaries." Many governing boards have explicit policies requiring that they act in
compliance with the law. Because POUs are required to act in accordance with
applicable law and many POU governing boards already have specific policies to act in
accordance with the law, POUs are already obligated to conduct the operations of their

POU in accordance with any mandates of AB 32.

As such, POU governing boards are responsible for approving electric supply
plans and the rates that are required to cover the costs of those electric resources
whether owned or purchased through contract. Because governing boards are
responsible for setting the policy for and/or approving POU procurement decisions, it is
POU governing boards‘ that should be the entities charged with ensuring complianpé
with the requirements of AB 32 while the ARB has statutory authority to enforce

emission reduction requirements. At the present time, many governing boards approve
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the long-term financial commitments, including contracts to build renewable energy
generation. For example, the LADWP governing board must act on all competitive
contract awards that exceed $150,000 dollars. This dollar amount covers all major
resource additions. In addition, LADWP's board must act on all purchases, sales and
exchanges of electricity for terms Iohger than eighteen months. For agreements longer
than three years, the City Council must act. AB 32 conferred authority to the ARB to
develop and enforce an emission reduction program. AB 32 did not delegate of
otherwise shift authority away from POU governing boards for procurement, demand
side management (DSM) or energy efficiency (EE) brogram decisions.

Q13. What sources would a source-based system cover? Could it cover California
utility-owned facilities located outside of Califomia?

Answer: See response to Question 8 above. AB 32 requires consideration of all
electricity imports, not just utility-owned facilities outside of California. This approach
would be discriminatory in that it would place greater compliance burden on retail
providers that rely on specified electricity imports, to the exclusion of retail providers that
reply on unspecified electricity imports, sources that would not be captured under such
approach. A source-based system must account for all energy consumed in the state
regardless of whether the source is utility-owned or not. Any proposed regulation must
be consistent with the statutory enactment. "An administrative agency may not
promulgate a rule or regulation that alters or enlarges the terms of a legisiative
enactment.” Cleveland Chiropractic College v. State Board of Chiropractic Examiners
(1970) 11 Cal.App.3d 25, 34. "if an agency exceeds the limits of its enactment, it is

usurping the legislative power, and any rule adopted thereby is invalid." Proctor v. San
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Francisco Port Authority (1968) 266 Cal.App.2d 675, 684. Any proposal that includes

utility-owned imports but excludes other imports would be inconsistent with AB 32.

Q14. Would a strengthened EPS assist in reducing emissions due to California imports?
What recommended changes would you make to the EPS?

Answer: See response to Question 8 above.

3.4.2. Deliverer/First Seller

Q15. Please comment on the “First Seller Design Description” paper, which is
Attachment A to this ruling. Does the er accuratel cribe the deliverer/first seller

program? If not, describe your concerns and include an accurate description from your
erspective.

Answer: The “First Seller Design Description” paper provides a technical
discussion of the first seller and effectively highlights the numerous difficulties
associated with quantifying emissions for electricity imports, particularly if NERC e-tags
are relied upon for emissions tracking. While the paper provides substantive examples
of how a first seller approach is problematic, there are other aspects of the first seller

that make it unworkable.

The paper specifically does not discuss the legal issues that burden the first
seller approach and make it more susceptible to legal challenge than a load-based point
of regulation. LADWP provided extensive comments on the first seller point of

regulation, including legal briefs.12

15 LADWP, Opening Comments of the LADWP on the ALJs' Ruling Requesting Comments and Legal Briefs on
Market Advisory Committee Report, dated August 8, 2007. Reply Comments of the LADWP on the ALJs’
Ruling Requesting Comments and Legal Briefs on Market Advisory Committee Report, dated August 15,
2007. Testimony of LeiLani Johnson Kowal, Environmental Supervisor, at the Joint CPUC and CEC En
Banc Hearing on the Market Advisory Committee Report and First Seller Point of Regulation, August 21,
2007.
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In general, the first seller approach to the point of regulation is not a true source-
based point of regulation, and while it may provide greater accuracy for in-state
generation, it also introduces greater opportunity for gaming and market manipulation
for electricity imports in comparison to a load-based approach that places the point of
regulation on the California retail providers only. The “First Seller Design Description”
paper also does not evaluate the difficuity of regulating marketers that do not own
generation, a key distinction from a true source-based approach. It also does not
assess the potential implications for the wholesale electricity market prices or
vulnerability to market manipulation and gaming, critical aspects of the first seller that
cannot be ignored. It also does not evaluate the potential impacts on California load-
based programs, such as energy efficiency and renewables that are displaced with by a

focus on higher market prices to ineffectively influence resource investments.

The paper concludes, as does LADWP, that the first seller approach eliminates
the option of administrative allocation (i.e. free allocation). The LADWP agrees that the
first seller reduces allocation options to pure auction in order to maintain faimess to out-
of-state entities. Furthermore, the LADWP believes that retail providers would not
legally be able to directly receive the proceeds of the auction on behalf of their retail
customers when based on retail sales, an approach that results in the same outcome as
administrative allocation to Califom.ia retail providers only. That is because such
distribution would exclude out-of-state entities and be inconsistent with AB 32 provision
that allowances be distributed in a manner that is equitable, seeks to minimize costs

and maximize total benefits...1¢, and the MAC design principle of faimess as

4 California Health and Safety Code, Section 38562(b)(1).
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“...assuring that compliance costs are spread equitably across sectors and regions."lz

Because the paper does not evaluate legal aspects of the first seller point of
regulation, it also doesn't evaluate the legality of an auction without further appropﬁétion
by the California Legislature.l? The ARB may “adopt by regulation, after a public
workshop, a schedule of fees to be paid by the sources of greenhouse gas emissions
regulated...The revenues collected pursuant to this section, shall be deposited into the
Air Pollution Control Fund and are available by appropriation, by the Legislature, for

purposes of carrying out [the Global Warming Solutions Act of 2006].12

As such, the first seller approach has significant flaws that make it inferior to a

load-based approach and unworkable as a viable option for implementation of AB 32.

3.4.3. Source-based for In-state Generation, Load Based
for Imports

Q16. Please describe in detail your view‘of how this option would wdrk.

Answer: The LADWP does not view this as superior to a load-based approach,
and has not had adequate time in this proceeding to provide the appropriate legal and
technical review to determine whether this approach is even feasible. The LADWP may

provide a response in reply comments to other stakeholders’ comments.

1 Market Advisory Committee, Recommendations for Designing a Greenhouse Gas Cap-and-Trade System for
Califomnia, June 30, 2007, page 18.

12| ADWP, Opening Comments of the LADWP on the ALJs' Ruling Requesting Comments on Allowance Allocation
Issues, dated October 31, 2007.

2 california Health and Safety Code, Section 38597.
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Q17. Do you support such an approach? Why or why not?

Answer: See response to Question 16 above.

Q18. Does this approach have legal issues associated with it? Provide a detailed
analysis and legal citations.

Answer: See response to Question 16 above.

Q19. If retail providers are responsible for internalizing the cost of carbon for imported
power, all power generated in-state may need to be tracked to load to avoid double
regulation of in-state power. Do you agree?

Answer: See response to Question 16 above.

Q20. if that is the case, does a mixed source-based/load-based approach offer any
dvantages compared to a load-based approach in termns of simplifving reporti nd

tracking? What if the load-based system uses TEACs? How could imports be
differentiated from in-state generation in a way that reduces the complexity of reporting
and tracking compared to a load-based aggrpach ?

Answer: See response to Question 16 above.

3.5. Deferral of a Market-based Cap-and-Trade System

Q21. How important is it that a cap-and-trade system be included in the near-term as
part of the electricity sector’s AB 32 compliance strateqy?

Answer: In this proceeding, the LADWP has indicated support for a direct
regulation as the least cost approach to reducing emissions for the electricity sector and
that a cap-and-trade program should appropriately play the role of a secondary method
of compliance. As noted in LADWP's response to Question 1 above, the key
determining factor in whether or not the electric sector should participate in a cap-and-
trade program in the near-term is whether or not the same amount of emissions
reductions can be achieved cost-effectively wi-thin the same timeframe as any direct

emission reduction.
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If a California-only market is limited in the number of market participants and
volume of emissions to be reduced, it may not be able to resist the influence of market
power and/or manipulation, gaming and other potentially negative impacts that would
have serious implications for electric sector, particularly system reliability and price
volatility. In that case, it is only prudent that the ARB postpone a market-based cap-
and-trade program until such time that the program would be robust enough to provide
adequate protections for the electricity sector against the risks associated with a market
that does not work as designed and intended. The LADWP supports a regional and/or
federal GHG reduction program as broader market participation would tend to protect
against those risks. The modeling work currently being prepared by stakeholders, and
- ‘also by the CPUC and E3 should help inform the regulatory agencies and stakeholders
about the cost impacts associated with various emission reduction strategies, including
market-based compliance options.

Q22. Would your answer to Q12 be different if there is no market-based cap-and-trade
system? If so, please explain.

Answer: No. Oversight function rests with the POU goveming boards.
Q23. Address the following:

a. How emission reduction obligations could be met if there is no cap-and-trade
system for the electricity sector.

Answer: The LADWP supports efforts to directly reduce emissions through changes

in the generation resource mix and avoiding emissions through energy and water
conservation and demand-side management. The LADWP welcomes further
discussion and exploration of opportunities to reduce emissions through partnerships

with retail customers, small businesses, the housing industry, local governments and
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agencies (including water agencies), and other sectors (e.g., green building, port

electrification).

b. How increased programmatic goals would impact rates.

Answer: The}economic modeling curréntly underway by stakeholders and the
CPUC and E3, if developed with accurate data and assumptions, should help inform the
CPUC and CEC regarding the potential impacts to rates of various emiséion reduction
strategies, including increased programmatic goals like energy efficiency and

renewables.

¢. How deferral of a cap-and-trade program for the electricity sector would facilitate
or hinder California’s integration into a subsequent regional or federal program.

Answer: California has identified itself as a leader in reducing greenhouse gas
emissions by: 1) adopting AB 32 and other policies supporting GHG reductions; and 2)
continuing to encourage other states to develop GHG reduction goals and programs.
Deferral of a cap-and-trade program may help facilitate California’s integration into a
regional or federal program by minimizing any transitional difficulty that would otherwise
arise if California’s program structure was different from a federal program. Deferral
may also help in that the State may continue to pursue direct emission reductions for
the electric sector under a load-based approach without introducing the complexities
and potential flaws that have been identified with a California-only cap-and-trade
program. Regardless of a deferral, it is critical that California continue to play a

- leadership role in the development of a regional and federal GHG reduction program.
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Q24. How deferral of a cap-and-trade program for the electnicity sector would facilitate
or hinder California’s integration into a subsequent regional or federal program.

Answer: See responsé to Question 23(c) above.

5. If neither a regional system nor a national 'em is implemented within
reasonable timeframe, should California proceed with implementing its own cap-and-
trade system for the electricity sector? If so, how lonq should California wait for other
systems to develop before acting alone?

Answer: The LADWP may provide a response in reply comments to other

stakeholders’ comments.

Q26. What flexible compliance mechanisms could be inteqrated into a non-market
based GHG emission reduction approach?

Answer: The LADWP recommends that consideration be given to flexibility that
may be needed if key emission reduction strategies for the electric sector encounter
delays in implementation due to circumstances that are beyond the control of the
regulated entities, such as regulatory constraints posed by other environmental policies
and regulations. As mentioned above, new renewable energy projects often require
extensive CEQA analysis and review for new fransmission to support those projects.
Greater reliance on in-state natural gas resources may face other challenges,
partiCuIarIy for coastal plants that are subject to Once-Through Cooling regulations that
require either retirement, retrofit, or repowering to include alternative cooling. These
other types of environmental policies and regulations may result in sector-wide
constraints and deserve consideration if flexibility in the compliance scheduie is

warranted in a non-market (i.e. direct regulation) approach.
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Q27. If a market-based cap-anid-trade system is not implemented for the electricity
sector in 2012, _how would you recommend addressing early actions that entities may
have undertaken in anticipation of a market? .

Answer: Entities that took early actions to reduce their GHG emissions have
reduced their regulatory compliance burden under AB 32 and thus their compliance
costs, irrespective of whether or not they did so in anticipation of a market. It is unclear

that any further actions are warranted.

3.6. Recommendation and Comparison of Alternatives

Q29. Submit your comprehensive proposal for the approach California should utilize
regarding the point of requlation and whether California should implement a cap-and-
trade program at this time for the electricity sector. If you recommend that another
approach be considered besides those detailed above, propose it here. If you
recommend one of the above options, give as detailed a discussion as possible of how
the approach would work. :
Answer: At this time, the LADWP supports direct regulation through changes in
the generation resource mix and avoidance of emissions through energy and water
conservation and demand-side management as the least cost approach to reducing
emissions for the electricity sector. A cap-and-trade program should appropriately play
the role of a secondary method of compliance in as much as it can cost-effectively
provide for equivalent emission reductions over the same time period. While a true
source-based approach would be the most straightforward, it is not feasible to
implement for AB 32, which requires that the ARB to account for emissions from all
electricity consumed in the state, including electricity imports. The LADWP continues to
view a load-based approach as being superior and the only viable point of regulation for

a California-only GHG emission reduction program, given the legal .obstacles associated

with other approaches to the point of regulation, like the first seller, that are more
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susceptible to legal challenges.

A load-based approach to the point of regulation complements existing load-
based policies and programs, and would be consistent for compliance with either direct
reductions or a market-based program in a Califomia-only program like AB 32. A load-
based approach would also maintain consistency and offer a smoother transition to a
regional or federal source-based GHG cap-and-trade program by minimizing transitional
challenges associated with shifting from a load-based market structure to a source-
based market structure where the value of allowances has already been distributed to
regulated entities in a manner that is inconsistent with a source-based structure. Lastly,
a load-based approach for a California-only program minimizes the potential for market
manipulation and gaming and reduces the risks associated with market volatility.

Q29. Address and compare how each of the alternatives identified in the above
questions. and the proposal you submit in response fo the preceding question, would
perform relative to each of the principles or objectives listed above and any other
principles or objectives you propose. For each alternative, address important tradeoffs
among the principles.

Answer: The LADWP may provide a response in reply comments to other

stakeholders’ comments.
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IV. CONCLUSION
The LADWP appreciates the opportunity to provide these opening comments to

the CPUC and CEC for your consideration.

Dated: December 3, 2007 Respectfully submitted,

/s LORRAINE A. PASKETT
Lorraine A. Paskett, Director
Legislative and Regulatory Affairs
111 North Hope Street, Room 1536
Los Angeles, CA 90012

(213) 367-8698 Office Phone

Email: Lorraine.Paskeft@ladwp.com

/s/ H. DAVID NAHAI

H. David Nahai, Interim Chief Executive Officer
and General Manager

Los Angeles Department of Water and Power
111. North Hope Street, Room 1550

Los Angeles, CA 90012

(213) 367-1320 Office Phone

E-Mail: David.Nahai@ladwp.com
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zaiontj@bp.com
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MARY MCDONALD
CAISO

151 BLUE RAVINE ROAD
FOLSOM, CA 95630

MATTHEW MOST

EDISON MISSION MARKETING &
TRADING, INC.

160 FEDERAL STREET
BOSTON, MA, 02110-1776

THOMAS MCCABE

EDISON MISSION ENERGY

18101 VON KARMAN AVE., SUITE 1700
IRVINE, CA, 92612



