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Starwood Power-Midway, LLC ("Applicant" or "Starwood") filed its Application
for Certification on November 17,2006. Staff issued its Preliminary Staff Assessment on
July 25,2007 and its Final Staff Assessment ("FSA") on October 10,2007. Following
the Prehearing Conference on October 30,2007. Staff then filed its rebuttal testimony on
November 9,2007. Staff filed a number of documents, all having significant legal and
process implications. The legal issues are addressed in this Reply Brief.
Supplemental Testimony of Steve Baker and Dick Anderson. This testimony
makes two arguments that require comment: (A) that the State Water Resources Control
Board (SWRCB) set a new standard in 2002 that needs to be adopted in this proceeding,
and that (B) the SWRCB resolution 75-58 is applicable to simple cycle plants.
1.

A.
New Water Policv Standard. Staff leans heavily on a letter written by
Arthur Baggett, Jr. of the SWRCB over five years ago to argue that the standard for an
acceptable water supply is:
"The Policy requires that the lowest quality cooling water
reasonably available from both a technical and economic
standpoint should be utilized as the source of water for any
evaporative cooling process utilized at these facilities."
This standard cannot be supported, for a number of reasons:
Pumose of Letter. The letter is not addressed to the Commission's
(1)
Siting Committee, nor does it contain a reference to a particular application. The
language in the Baggett letter was not adopted in the 2003 Integrated Energy Policy
Report, which was adopted one year after the Baggett letter. The Baggett language
additionally does not appear in the LORS discussions in the 26 cases that have been
decided since the letter was issued (See Attachment 1). Nor does the language appear in
the Preliminary Staff Analysis in the present proceeding.

There is no record that the Commission has reviewed this letter and made any
determination of how it conflicts or agrees with Commission policy. For this reason, it
should be rejected.
Intaretation of Letter. There are a number of ways to read and
(2)
interpret the proffered letter. Paragraph 4 starts with the sentence: "Notwithstanding
these changes and the age of the policy, the basic principals of the policy are sound."
This statement appears to endorse the continued viability of SRWCB 75-58, and belies
the position that the letter changes state policy. Second, paragraph 5 ends with the
statement: "This encourages me as it indicates that the policy and the efforts of you and
your staff are having the desired effect." This appears to inform the Commission that the
SWCRB is happy with the current policy. Finally, the statement relied upon by Staff (the
second sentence of paragraph 5) appears to be one individual's summary of the policy,
lacking the precision of a legal analysis.
Policv Change. Most importantly, a change in the state policy,
(3)
which assuredly Staffs proposal would do (Note that Staff changed its LORS discussion
between the PSA and the FSA to include the Baggett language - FSA page 4.9-25),
should be done in a careful manner. In its SOIL & WATER Section of the FSA, starting
at page 4.9-2, Staff lists all of the applicable LORS and State Policies. Nowhere in this
long list of laws and policies does Staff mention the letter that it now wants to rely upon
for the wnclusion reached in the FSA. Inasmuch as Staff did not appear to rely upon this
letter for their water source wnclusion, it cannot now be used to support their position.
We respectfully suggest changes be made in the IEPR process or a proceeding
initiated by the Siting Committee, giving all interested parties the opportunity to be a part
of the process. Applicant respectfully suggests that the Commission may want to initiate
a process to consider revisions to state water policy as applied by the Commission. The
Commission may want to reconsider its current policy which prefers once-through ocean
water woling and does not consider reclaimed water. Further, a policy that prompts Staff
to recommend no mitigation for the use of ffesh water (Niland) but require mitigation for
the use of waste water, begs for clarification.
B.
Cooling Water. The three principles applicable to the use of inland waters
for power plant use are not intended to apply to projects where water is used to increase
the efficiency of the turbines. The three principles state as follows: (1) Principle 1 "...the source of powerplant woling water ...", (2) Principle 2 - "...use of ffesh inland
waters for powerplant cooling ...",and (3) Principle 3 - "... license of appropriate water
for powerplant woling,. ..". (Emphasis added) The definitions section of SWRCB 75-58
contains the following definition:
Steam-Electric Power Generating Facilities - electric power generating
facilities utilizing fossil or nuclear-type fuel or solar heating in
conjunction with a thermal cycle employing the steam-water system
as the thermodynamic medium and for the purposes of this policy
is synonomous (sic) with the word "powerplant".

