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INTRODUCTION 

Pursuant to the Committee's request of October 16,2007, staff submits the 

following discussion in response to the Committee's two questions regarding the proper 

legal standard to apply in granting or denying the Orange Grove application for a Small 

Power Plant Exemption (SPPE) and the effect of the fair argument standard. 

Question 1: What is the proper legal standard that the Committee should use in 
recommending that the California Energy Commission exercise its discretion to 
either grant or deny Orange Grove Energy, L.P.'s application for exemption from 
the Commission's regular application process? 

Staff understands this question to be about the legal requirements or criteria a 

court would apply in deciding whether to uphold the Energy Commission's decision to 

grant or deny an exemption under Public Resources Code section 25541. As a general 

matter, section 25541 authorizes the Energy Commission to exempt a thermal power 

plant from its licensing jurisdiction if the plant has a generating capacity of at least 50, 

but no more than 100, megawatts (MW) and the Energy Commission finds that 

construction and operation of the power plant will not cause a substantial adverse impact 

on the environment or energy resources. (Pub. Resources Code, 5 25541.) In addition, 

Public Resources Code section 25519(c) designates the Energy Commission as the lead 

agency under the California Environmental Quality Act (CEQA) "for projects that are 

exempted from . . . certification pursuant to Section 25541." (Pub. Resources Code, 5 
25519(c).) By statute, then, the Energy Commission has the responsibilities of a lead 

agency under CEQA in deciding whether to approve an application for a small power 

1 proof 0' service (Revisect r o/k,brfilpT'hor;gj 
Mailed from Sacramento on 0, 7~ 

/ /' 



plant exemption and must make certain findings of no substantial adverse impact in 

granting an exemption to an eligible facility. 

Public Resources Code section 25901 provides further legal guidance. It specifies 

when an "aggrieved person" may seek judicial review of the Energy Commission's 

determination on any matter specified in the Commission's enabling statute, the Warren- 

Alquist Act (contained in Public Resources Code section 25000 et seq.). Subsection (b) 

of section 25901 specifies the legal criteria that a court would apply in deciding whether 

to sustain the Commission's decision on any matter, including an exemption under 

section 25541. The legal criteria are stated as follows: 

The decision of the commission shall be sustained by the court unless the 
court finds (1) that the commission proceeded without, or in excess of its 
jurisdiction, (2) that, based exclusively upon a review of the record before 
the commission, the decision is not supported by substantial evidence in 
light of the whole record, or (3) that the commission failed to proceed in 
the manner required by law. 

(Pub. Resources Code, 5 25901(b).) If the court finds that each legal criterion is met by 

the Commission in making its decision, then the decision will be upheld. In the case of a 

small power plant exemption under section 25541, the court would first look to see if the 

Commission, in granting the exemption, acted within its jurisdiction. Assuming a facility 

is a thermal power plant with a generating capacity of up to 100 megawatts, the 

Commission acts within its jurisdiction in granting an exemption if it makes the requisite 

findings. 

The court would next look to see if the Commission's findings for an exemption 

are supported by "substantial evidence in light of the whole record." CEQA defines 

"substantial evidence" as including "fact, a reasonable assumption predicated upon fact, 

or expert opinion supported by fact." (Pub. Resources Code, 5 21080(e).) The CEQA 

Guidelines further define "substantial evidence" as meaning "enough relevant 

information and reasonable inferences from this information that a fair argument can be 

made to support a conclusion, even though other conclusions might also be reached." 

(Cal. Code Regs., tit. 14, 5 15384(a).) Accordingly, the Commission's findings under 

section 25541 must besupported by a record of substantiating facts, reasonable 

assumptions based on facts, or expert opinion supported by facts to be legally sufficient. 












