DOCKET

1

INDEPENDENT
ENERC;YPRODCIC-ERS
October 12,2007
California Energy Commission

Attn: Docket Office
1516 Ninth Street, MS-4
Sacramento, CA 95814-5504

RE:

Independent Energy Producers Association Comments
RE Guideline Revisions for Renewable Energy Program and
Renewables Portfolio StandardImplementation:
Staff Draft Guidebook

Docket Number 02-REN-1038 Renewable Energy Program
Docket Number 03-RPS-1078RPS Proceeding
Dear CEC Renewables Committee:
The IndependentEnergy Producers appreciates the opportunity to
comment on the proposed Guideline Revisionsfor the renewable energy
program and the renewables portfolio standard implementation. IEP's comments
are in responseto the committee's workshop discussions on September 26 and
review of the Staff Draft Guidebook, dated September 2007 (Draft Guidebook).
IEP's comments address four issues:
Treatment of Out-of-State/Out-of-Country Resources.
Change in Law Provisions;
Dellvery Requirements, and
WREGlS Participation
1 . Treatment of Out-of-StateIOut-of-Country Resources.

'The RPS statute conditions eligibility of out-of-country facilities on the
following: "...it is developed and operated in a manner that is as protective of the
environment as a similar facility located in the state." In addition, the statute
prescribes "...it will not cause or contribute to any violation of a California
environmental quality standard or requirement." As a practical matter, IEP
appreciates staffs' attempt to design regulatory guidelines that conform to these
statutory provisions. The statutory language itself raises the specter of imposing

California laws, ordinances, regulations, and standards (LORS) on extrajurisdictional entities. The core problem rests with the statutory prescription(s)
and the solution probably rests in statutory modifications. The staffs efforts to
mold the guidelines to match what IEP considers problematic statutory directives
are much appreciated.
While appreciating staffs efforts to mold guidelines that match statutory
prescription(s), the draft Guidebook proposes to require out-of-country facilities,
in addition to the requirements imposed for out-of-state facilities, to 1) identify the
environrnental quality standards that would apply if the facility were located in
California AT A SITE DESIGNATED BY THE APPLICANT, 2) assess whether its
development or operation will cause or contribute to a violation of those
standards, and 3) explain how the standards will be met or mitigated.
As noted above, the statue conditions eligibility of out-of-state facilities on
the following: "...it will not cause or contribute to any violation of a California
environrnental quality standard or requirement." The draft Guidebook, therefore,
proposes to implement this provision by requiring an assessment of impacts on
such standards IN CALIFORNIA. On its face, the statute appears to place a
greater obligation on out-of country facilities than out-of-state facilities, even
where the facility does not have an impact inside California. It accomplishes this
by imposing the presumption that the out-of-country facility IS LOCATED in
California AND subject to the applicable environmental standards of the in-state,
California-specific location. This effect exist, even though the draft Guidebook
provides the flexibility to the developerloperator to designate a site location within
California of its ~hoosingand apply the applicable LORS of that in-state area
based on the 16 CEQA related factors outlined in the Guidebook [see
Guidebook, at p. 461
It may ultimately be counter-productive, problematic, and unworkable to
apply any particular CA location LORS and LORS remedies to an out-of-country
location. A more meaningful option is for the proponent to provide the CEC with
a CEQA resource area evaluation (i.e. checklist) and for the CEC to make an
eligibility determination, including the "no significant impact" or "significant impact
but over-riding considerations" determination, as appropriate upon review.
2. Change in Law Provisions
Currently, the draft Guidebook states that "Certification and pre-certification
must be renewed at least every two years to confirm that facilities certified as
renewable energy resources remain eligible for the RPS. In addition, facilities
may be required to renew their certification based on changes in the law after
being notified in writing by the Energy Commission." [Draft Guidebooks, at p. 391

IEP is in agreement with other parties' comments at the Workshop that the
change in law provisions raises bamers to renewable development. It's IEP's

