
2,,,!. - L ,  
4: 

-~ 
;;,",;,STATE OF CALIFORNIA "di' ,, . ' [ : / )  , 

OFFICE OF ADMINISTRATIVE LAW/f/k.r- *;,I?. - 7  
- +  .. A.? 

. 
i ,  
, 

c -2 , 

"his ' i  
/;+?

4! 

In re: 
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) 
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DECISION REGARDING 
DISAPPROVAL OF 

COMMISSION 1 A RULEMAKING 
1 ACTION 

RULEMAKING ACTION: Adopt 
1 
1 

(Gov. Code, sec. 11349.3) 

Sections 2900,2901,2902,2903,2904, ) 
2905,2906,2907,2908,2909,2910,291 1, ) OAL File No. 07-060 1 
2912, and 2913 of Title 20 of the 
California Code of Regulations 

)
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SUMMARY OF RULEMAKING ACTION 

This rulemaking action is intended to carry out the duties of the California Energy 
Commission (CEC) pursuant to SB 1368 (Statutes of 2006, Chapter 598) to establish a 
greenhouse gases emission performance standard for all baseload generation of local 
publicly owned utilities and to adopt regulations to enforce SB 1368. The regulations 
adopted by CEC and submitted for review by the Office of Administrative Law (OAL) 
would add Chapter 1 1, entitled "Greenhouse Gases Emission Performance Standard," to 
Title 20 of the California Code of Regulations. This new chapter consists of Article 1, 
entitled "Provisions Applicable to Powerplants 10 MW and Larger," and Article 2, 
entitled "Provisions Applicable to Powerplants Under 10 MW (Reserved)." ("MW 
means megawatts). The Article 1 provisions for larger powerplants concern scope, 
definitions, greenhouse gases emission performance standard, compliance with the 
emission performance standard, annual average carbon dioxide emissions, annual average 
electricity production, substitute energy, request for commission evaluation of a 
prospective procurement, public notice, compliance filings, compliance review, 
compliance investigation, case-by-case review for reliability or financial exemptions, and 
case-by-case review for pre-existing multi-party commitments. Article 2, however, 
contains no regulations for smaller powerplants. It simply reserves space for any 
regulations the CEC may adopt in the future that would be applicable to smaller 
powerplants. In response to CEC's request, OAL has provided an expedited review of 
this rulemaking action. 

SUMMARY OF DECISION 

On June 29,2007, the Office of Administrative Law disapproved the above-referenced 
rulemaking action. The reasons for the disapproval are summarized here and explained 
in detail below. 
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A. It is unclear whether procurements involving powerplants under lOMW are covered 
by or exempt fiom the greenhouse gases emission performance standard established by 
the CEC. Consequently, the regulations fail to satisfy the Clarity standard of 
Government Code section 1 1349.1. 

B. The rulemaking record does not demonstrate that the exemption fiom the greenhouse 
gases emissions performance standard for investments in generating units added to a 
deemed-compliant powerplant that results in an increase of less than 50MW is reasonably 
necessary to implement, interpret, or make specific Public Utilities Code sections 8340 
and 834 1. Consequently, the exemption fails to satisfy the Necessity standard of 
Government Code section 1 1349.1. 

C. It is not clear whether the exemption fiom the greenhouse gases emissions 
performance standards for investments resulting in an increase of no more than a 10% 
increase in rated capacity is limited to investments for routine maintenance. 

D. The record does not show that the public has been given an opportunity to comment 
on the evidence the CEC is relying upon to demonstrate that the exemption from the 
greenhouse gases emission performance standard established by 290 1 (j)(4)(B) is 
reasonably necessary to implement the purpose of Public Utilities Code sections 8340 
and 834 1. 

DISCUSSION 

The adoption of these regulations by the California Energy Commission must satisfy 
requirements established by the part of the California Administrative Procedure Act 
("APA") that governs rulemaking by a state agency). Any rule or regulation adopted by a 
state agency to implement, interpret, or make specific the law enforced or administered 
by it, or to govern its procedure is subject to the APA unless a statute expressly exempts 
the regulation from APA coverage. Moreover, Public Utilities Code section 8341 (e)(2) 
specifically provides: "The greenhouse gases emission performance standard 
[established by the Energy Commission for all baseload generation of local publicly 
owned electric utilities] shall be adopted by regulation pursuant to the Administrative 
Procedure Act (Chapter 3.5 (commencing with Section 1 1340) of Part 1 of Division 3 of 
Title 2 of the Government Code)." 

Before any rule or regulation subject to the APA may become effective, the rule or 
regulation is reviewed by the Office of Administrative Law ("OAL") for compliance with 
the procedural requirements of the APA and for compliance with the standards for 
administrative regulations in Government Code section 1 1349.1. Generally, to satisfy the 
standards a rule or regulation must be legally valid, supported by an adequate record, and 
easy to understand. In this review OAL is limited to the rulemaking record and may not 
substitute its judgment for that of the rulemaking agency with regard to the substantive 
content of the regulation. This review is an independent executive branch check on the 
exercise of rulemaking powers by executive branch agencies and is intended to improve 
the quality of rules and regulations that implement, interpret and make specific statutory 
law, and to ensure that the public is provided with a meaningful opportunity to comment 
on rules and regulations before they become effective. 
















