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April 23, 2007

California Energy Commission Dockets Unit
15616 Ninth Street, MS-4

Sacramento, CA 95814-5512

Attn: Docket No. 06-OIR-1

To Whom It May Concern:
Re: Docket No. 06-OIR-1

Enclosed herewith are comments and attachments submitted in response to the
Proposed Adoption of Regulations Establishing a Greenhouse Gases Emission
Performance Standard For Baseload Generation of Local Publicly Owned Electric
Utilities. These comments were also submitted electronically at
docket@energy.state.ca.us on April 20, 2007.

If you have any questions or comments, please contact me at (213) 367-0381, or Ms.
Lorraine Paskett at (213) 367-6898.

Sincerely,

Randy S. Howard

Executive Assistant to the Chief Operating Officer — Power System Los Angeles
Department of Water and Power



STATE OF CALIFORNIA
ENERGY RESOURCES CONSERVATION
AND DEVELOPMENT COMMISSION

In the Matter of: )
)
Proposed Adoption of Regulations)
Establishing a Greenhouse Gases) Docket No. 06-OIR-1
Emissions Performance Standard)
For Baseload Generation of Local)
Publicly Owned Electric Utilities)
)

Comments by the Los Angeles Department of Water and Power
on the Implementation of SB 1368 Emission Performance Standard

The Los Angeles Department of Water and Power (LADWP) appreciates the opportunity
to provide our comments and concerns to the California Energy Commission (CEC) on
its Notice of Proposed Action for Adoption of Regulations Estabiishing and
Implementing a Greenhouse Gases Emission Performance Standard for Local Publicly
Owned Electric Utilities (Proposed Regulations). LADWP overall supports the Proposed
Regulations, but believes a number of provisions that, if adopted in its present format,
could adversely impact the reliability and integrity of the electricity market in California
and the Western States.

LADWP has participated in the CEC workshops and working groups during the
accelerated period of development for the Proposed Regulations and appreciates the
opportunities afforded by the Commission and the staff to provide input. LADWP
presents the comments below for your consideration and has provided the attached
underline/strikeout mark up of selected portions of the Proposed Regulations
(Attachment A). In addition to these comments, LADWP is providing as Attachment B all
previously submitted comments.

Section 2910, Compliance Review

The Proposed Reguilations stipulate that the executive director shall review the
compliance filing and may, within 14 days, notify the applicant that the filing was
incomplete and indicate the missing information. It further stipulates that the CEC is
obligated to render a decision 30 days after the application has been deemed complete.
As currently written, LADWP believes there is insufficient due process provided, both in
terms of the time frames for processing an application and the applicable requirements
for timely rectification of a non-compliant filing. Additionally, there is no process to
discuss differences in interpretation or understanding of the information presented in the
application.



Since these compliance filings are related to contractual procurement transactions, and
not the CEC’s customary siting cases, time is of the essence. A protracted process for
review and approval of the filing is an unworkable situation. LADWP recommends an
expedited process for deeming whether the filing is complete, and if incomplete, an
explicit and timely description of the deficiencies. LADWP also is recommending a
process by which a dialog on the perceived deficiencies can occur. LADWP requests
the regulations be made clear that during this process, a utility is not precluded from
accepting electricity from the procured source. Lastly, LADWP is recommending that
the CEC's consideration of the Executive Director's determination be at a public
hearing.

LADWP requests that the recommendation provided in Attachment A for this section be
inserted into the Proposed Regulations.

Section 2911, Compliance Investigation

The Proposed Regulations state that the CEC may conduct an investigation to
determine a utility’s compliance with the regulations either on its own motion or as a
result from third party requests. LADWP believes that initiation of such an investigation
should not be undertaken for trivial or non-substantive reasons, nor in response to a
trigger from any disgruntled entity. LADWP believes that a compliance investigation
should only be initiated or triggered when there has been a willful misrepresentation of
the facts in the filing or when there has been a material change in the facts that
supported the filing. Furthermore, LADWP strongly believes that the trigger to initiate a
compliance investigation should not be evergreen and that any investigation be
completed in a timely fashion.

LADWP recommends that any request for a compliance investigation must be made
within 30 days of the compliance filing submission. Furthermore, an investigation
should only be initiated if there is a finding of willful misrepresentation of the facts,
namely that the covered procurement would not materially and consistently meet the
emission standards.

LADWP requests that the recommendation provided in Attachment A for this section be
inserted into the Proposed Regulations.

Section 2912, Case-by-case Review for Reliability or Financial Exemption

The Proposed Regulations set forth conditions under which an exemption from the
emissions performance standard (EPS) for a covered procurement may be given.
These conditions include system reliability or extraordinary circumstances (e.g.,
catastrophic events, significant financial harm). The regulations currently state that the
Executive Director may (i.e., a discretionary act) notify the petitioner if additional
information is required in the exemption petition. As such, the timeframe for
determining whether or when the petition is deemed complete is open ended. As with
LADWP’s comments above on Section 2910, LADWP believes there is insufficient due
process provided in terms of the time frame for processing a petition because the
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Commission is not required to take action until a complete petition is received. Since a
petition is to be filed for extraordinary instances, time is of the essence and, therefore,
LADWP recommends an expedited process for deeming whether a petition is complete.

In addition to exemptions for extraordinary circumstances, LADWP believes that it is
also imperative to provide an exemption condition for necessary and beneficial

expenditures, including capital expenditures, to ensure continued plant performance
and operation.

Maintenance expenditures necessary to ensure operational reliability and safety that
become covered procurements subject to the requirements of the Proposed
Regulations place utilities in an untenable situation of deciding whether to forgo
essential maintenance in order to avert an EPS regulatory trigger. An expenditure for
an operating piece of equipment that breaks down or requires replacement, and the
new piece of equipment results in an overall improvement in both the facility's efficiency
and emissions profile (i.e., an emission reduction), should not be unduly constrained or
regulated as a covered procurement triggering an EPS. Likewise, when mandated to
comply with a legal or regulatory requirement, such as retrofitting the cooling water
intake system with fine mesh screens for fish protection, which has no bearing on a
facility's emission profile, a utility's procurement expenditure should not trigger the
requirements set forth in the Proposed Regulations.

LADWP believes that it was not the intent of the legislature to forestall critical and
necessary maintenance or mandated expenditures which are unrelated to the emissions
footprint of a facility. LADWP requests that the recommendation provided in the
Enclosure for this section be inserted into the Proposed Regulations.

LADWP requests that the recommendation provided in Attachment A for this section be
inserted into the Proposed Regulations.

Respectfully Submitted,

Randy S. Howard

Executive Assistant to the Chief Operating
Officer — Power System

Los Angeles Department of Water and Power



§ 2910 Compliance Review

Within 14 calendar days after receipt. the executive director shall review each
compliance filing and make a recommendation to the full Commission on stating
whether the covered procurement comphes w1th th1s Amcle I—he—e*ee&h#e—dﬁee—ter—ma-yh

mfm&a&ma—rs—mrsemg—ﬁem—t—he—ﬁka—g— The executive director’s failure to make a

recommendation within said time period shall be deemed recommended by the executive
director.

(a) If the executive director recommends to the full Commission that the
compliance filing be determined not to be in compliance with this Article, such
recommendation shall: (1) specify and explain in detail each particular in
which the compliance filing is not in such compliance, supporting each such
specification with a production of al! relevant information available to the
executive director, and (2) serve the recommendation by e-mail and by
certified U.S. mail with next-day delivery upon the person who signed the
compliance filing on behalf of the local publicly owned electric utility that

submitted the compliance filing,

(b) The local publicly owned electric utility that submitted the compliance filing
shall have an opportunity to respond to the recommendation within 10 calendar
days of its receipt. In its response, the local publicly owned electric utility may
supplement its original filing with additional information and documentation.

The Commission shall consider the executive director’s recommendation and shall,
within 30 calendar days after the executive director’s recommendation reeeipt-ofa

, conduct a public hearing on the compliance filing and issue
a decision on whether the covered procurement described in the compliance filing
complies with this Article.

Nothing in this Article shall preclude a local publicly owned electric utility from
accepting electricity under the covered procurement during the pendency of the

compliance filing and any subsequent proceedings before the executive director or
Commission.

In lieu of a compliance filing, a local publicly owned electric utility mav self-certify that
the covered procurement complies with this Article by so indicating in a compliance
filing that otherwise meets the requirements of these regulations. Self-certified

compliance filings shall be subject to compliance investigations as set forth in Section
2911.

§ 2911 Compliance Investigation

The Commission may on its own motion, or as a result of a request from any person,
including, but not limited to, a member of the public, staff, or other agency, conduct a
complaint or investigation proceeding, or both, pursuant to Chapter 2, Article 4, to
determine a local publicly owned electric utility’s compliance with this chapter. In
conducting such a proceeding, the Commission may require the production of
information and documents beyond those made available to the public during



consideration of the covered procurement or submitted with the compliance filing,
including, but not limited to, contracts, staff assessments and reports to the utility’s
governing board, land use and air quality permits, continuous emissions monitoring data,
and other information or documents that may aid in assessing compliance with this
chapter.

Within 30 calendar days of the submission of a compliance filing, a covered procurement
approved or pending under Section 2910 may be the subject of a complaint or investigation
proceeding under this Section if and only if it is claimed that the covered procurement
materially and consistently exceeds the emissions standards required by this Chapter or that
the compliance filing contains a material misrepresentation of fact concerning the
probability that the covered procurement would meet such standards. Said compliant

procedure shall be heard on an expedited basis with a decision within 90 days of the filing of
the complaint or request for investigation.

§ 2912 Case-by-case Review for Reliability or Financial Exemption

(a) A local publicly owned electric utility may petition the Commission for an exemption
from application of this chapter to a covered procurement that would not comply with
the EPS. In order to quality for an exemption, the local publicly owned electric utility
must demonstrate that:

(1) the covered procurement is necessary to address system reliability concerns; or

(2) extraordinary circumstances, catastrophic events, or threat of significant
financial harm will arise from implementation of this chapter due to
unforeseen circumstances not previously contemplated in the establishment of
this Article.



(b) Upon receipt of a petition, the executive director shall review and make

(©)

recommendation to the full Commission on whether to grant the petition. The
executive director say shall, within 14 days after receipt of a petition, notify the
local publicly owned electric utility in writing of any additional information
needed to review the petition. The executive director’s failure to notify the
petitioner within said time period shall deem the petition complete. The
Commission shall consider the executive director’s recommendation and shall
issue a decision on whether to grant the petition within 30 days after receipt of the
complete petition.

necessary and beneficial expenditures including capital expenditures intended to
perform maintenance, ensure operational reliability or safety, preserve power

plant asset value, comply with legal or regulatory requirements, or achieve
environmental improvements.
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California Energy Commission Dockets Unit
1516 Ninth Street, MS4
Sacramento, CA 95814-5512

To Whom It May Concern:
Subject: Docket No. 06-OIR-1

Enclosed herewith are preliminary comments submitted in response to Proposed
Adoption of Regulations Establishing a Greenhouse Gases Emission Performance
Standard for Baseload Generation of Local Publicly Owned Electric Utilities (dated
October 30, 2006). These comments were also submitted electronically at
docket@energy.state.ca.us on December 7, 2006.

If any additional attention is required concerning this matter, please contact
Oscar Alvarez at (213) 367-0677 or John Kerrigan at (213) 367-1286 of my staff.

Sincerely,

L &

Randy S. Howard
Executive Assistant to the Chief Operating Officer — Power System
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STATE OF CALIFORNIA
ENERGY RESOURCES CONSERVATION
AND DEVELOPMENT COMMISSION

In the Matter of: )

)
Proposed Adoption of Regulations)
Establishing a Greenhouse Gases) Docket No. 06-OIR-1
Emissions Performance Standard )
For Baseload Generation of Local )
Publicly Owned Electric Utilities )

)

Preliminary Comments of the
Los Angeles Department of Water and Power
on the Implementation of SB 1368 Emission Performance Standard

The Los Angeles Department of Water and Power (LADWP) respectfully submits its
preliminary comments on the implementation of SB 1368 Emission Performance
Standard. Due to the short review time provided for the CEC Staff Issue [dentification
Paper (CEC-700-2006-011), the LADWP will provide more detailed comments in
response to the questions posed in that Paper in a subsequent comment letter.

1. The Emissions Performance Standard Should Be Adopted In a Manner
that Complements and Does Not Conflict with Efforts to Increase
Renewable Resources Under a Renewable Portfolio Standard Program

Califomnia has recognized the benefits and importance of providing more of its energy
needs from renewable resources, and in 2002 passed Senate Bill 1078 which
implemented a Renewable Portfolio Standard (RPS) program for California Investor
Owned Utilities (I0Us). In 2004, LADWP approved its RPS framework that set a goal of
increasing its supply of electricity from “eligible” renewable resources until a target
portfolio level of 20 percent is reached by December 31, 2017, measured by the amount
of electricity energy sales to retail customers. The LADWP 2006 Integrated Resources
Plan (draft) formalizes LADWP's new commitment to accelerate its existing RPS policy
to meeting the 20 percent goal by 2010, which was announced by the City of Los
Angeles Board of Water and Power Commissioners in December 2005.
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Adopting an EPS that is in harmony with efforts to increase renewable resources should
be of utmost priority for the State. Like other electric utilities, the LADWP is
aggressively pursuing renewable resources either in the form of power purchase
agreements (PPA) or direct ownership in renewable energy projects. LADWP
recommends that such new financial commitments involving associated eligible
renewables under an adopted RPS program be deemed in compliance with the
emissions performance standard (EPS).

Applying a standard that does not allow this may hamper efforts to increase renewables
if intermittent renewables (including solar and wind) are deemed non-compliant when
firmed for system reliability or to meet mandatory reliability standards with other
baseload resources that may not meet the 1,100 Ibs/MWh threshold.

2 The Emissions Performance Standard Should Apply to New Ownership
Investment and Not Existing Ownership Investments

SB 1368 prohibits load-serving entities, as defined in the statute, and local-publicly
owned electric utilities from entering into a long-term financial commitment unless
baseload generation complies with a greenhouse gases EPS. LADWP is aware that the
CPUC, the lead agency responsible for implementing SB 1368 for Investor-Owned
Utilities and other Load Serving Entities, is proposing an 1,100 Ibs/MWh EPS for any
long-term financial commitments in baseload generation. LADWP is currently reviewing
the merits of the CPUC’s proposed EPS threshold and will provide comments in a
subsequent letter.

Section 2 of SB 1368 defines long-term financial commitment as “either a new
ownership investment in baseload generation or a new or renewed contract with a term
of five or more vears, which includes procurement of baseload generation.” Baseload
generation is then defined as “electricity generation from a power plant that is designed
and intended to provide electricity at an annualized plant capacity factor of at least 60
percent.”

As specifically stated in the statute, “long-term financial commitment” applies to new
ownership investment and thus, LADWP believes such commitment does not apply to
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existing ownership investment in baseload generation. On-going financial commitments
are necessary throughout the life of the plant to maintain it in reliable, safe, and efficient
operating condition.

If an EPS of 1,100 Ibs/MWh is applied to existing ownership investments, approximately
1,847 MW of LADWP's existing in-basin natural gas capacity (Net Maximum Unit
Capability) (see table below), could be in jeopardy. Presently, these units comprise
twenty-five percent (25%) of the system 7,257 MW Net Maximum Unit Capability.

Generating Unit(s) Net Maximum Unit
Station Capability
Scattergood  1,2,3 803MW
444MW
1,2
Haynes
5.6 600MW
Total 1847MW
3. Baseload Generation Should be Defined Based on Actual or Projected

Future Operating Capacity Factor of 60 percent and Not On Name Plate

or Equivalent Permitted Capacity Factor
SB 1368 defines baseload generation as electricity generation from a power plant that is
designed and intended to provide electricity at an annualized plant capacity factor of at
least sixty percent. The LADWP recommends that this definition be further clarified in
the EPS to take into consideration the actual and projected future operating profile of a
generating unit, which may be significantly lower than the equivalent capacity factor
identified on the permit to operate (maximum emissions limit) or name plate capacity
factor (unit design). LADWP's intermediate and peaking capacity is provided by in-
basin natural gas units that never reach 60 percent capacity factor under normal
business operating conditions, and may only reach such levels in the future under
extreme emergencies.

Steam Boilers - Scattergood Units 1, 2, and 3 and Haynes Units 1, 2, 5, and 6 are
boilers with C02 emissions that would exceed the proposed EPS. Technically, they are
permitted as baseload and therefore would be captured under the EPS. However,



Scattergood operated in 2005 at 15 percent CF and Haynes 1, 2, 5, and 6 operated
between 4 and 22 percent, well below a 60 percent CF of baseload generation.

LADWP recognizes that SB 1368 defines a power plant as “a facility for the generation
of electricity, and includes one or more generating units at the same location.” This
definition does not take into account power plants that have baseload units and
intermediate and peaking units at the same site and, therefore, could result in capturing
non-baseload units under the EPS. LADWP recommends that this definition be further
clarified in the regulations to account for such arrangements by specifically applying the
EPS to only baseload units at a power plant.

Combustion Turbines - Harbor Units 10, 11, 12, 13, 14 and Valley Unit 5 are
combustion turbines that have C02 emissions that would exceed the proposed EPS.

These units, which are dispatched as peakers, were permitted at an equivalent of 60
percent monthly CF by the South Coast Air Quality Management District. However, if
the standard is set at 1,100 Ibs/MWh at the facility level, the units mentioned above
could be captured under the EPS even though they are operated at a CF of less than 2
percent. Valley Unit 5 operated at less than 1 percent in 2005.

4, The EPS Should Apply to Contracts for Procurement of Electricity Only
and Should Not Be Applied to Other Types of Contracts Related to
Baseload Generation

SB 1368 specifically includes in the definition of long-term financial commitment “a new
or renewed contract with a term of five or more years, which includes procurement of
baseload generation.” LADWP recommends that this definition be further clarified in the
regulations to apply only to contracts for procurement of electricity. There are various
types of contracts that may constitute a long-term financial agreement related to
baseload generation that are not related to procurement of electricity including the
following: co-tenancy agreements, energy swap agreements, fuel contracts, fringe
contracts, operating agreements, and wheeling contracts, Such contracts are not
procurement of electricity and should be exempted from an EPS.



5. The Emissions Performance Standard Should Apply to New
Cogeneration/Distributed Generation Units and Not to Existing
Cogeneration/Distributed Generation Units

LADWP has some large cogeneration contracts coming up for renewal in which the
customers will roll off special rates négotiated several years ago to new negotiated or
standard cogeneration rates. The long-term financial planning asscciated with
development of these existing cogeneration plants has been based on their ability to be
self-sufficient and sell excess electricity to LADWP. Overall, there are over 30
cogeneration/distributed generation facilities with interconnection agreements to
LADWP that constitute approximately 274 MW capacity {(Name Plate). Some of these
cogeneration facilities include large refineries and universities.

LADWP is obligated to accept the excess electricity from these cogeneration facilities
and relies on having these cogeneration resources available to provide approximately
42 MW during peak periods. Renewal of the agreements should not be precluded
under SB 1368 as these agreements are with existing generation facilities. If they were
to become unavailable, LADWP would need to provide the shortfall from our own
generating resources. LADWP recommends that the EPS be applied to new
cogeneration facilities, since such new facilities will be required to meet Best Available
Control Technology (BACT) requirements under New Source Review and would likely
be able to meet the 1,100 Ibs/MWh threshold.

6. Adoption of An Effective Emissions Performance Standard Should
Serve the Intent of SB 1368 Without Jeopardizing the Opportunity for
Meaningful Public Comment

SB 1368 requires that the CPUC adopt an EPS for load serving entities on or before
February 1, 2007. The CEC must adopt an EPS that is consistent for POUs on or
before June 30, 2007. In order to meet the June 30, 2007 deadiine, the CEC must
implement an unusually aggressive rulemaking schedule that is already impacting its
ability to provide full consideration of issues different from load serving entities for POUs
that remain vertically integrated.



It is critical that the Energy Commission adopt an effective EPS that serves the intent of
the legislation while providing an opportunity for meaningful public comment. An
effective EPS is one that also ensures that conflict is avoided with other State policies
supporting renewable energy and cogeneration, and minimizes interference with local
governments’ ability to govern their electric utilities through decision-making activities,
including but not limited to rate structures, contracting and resource planning. The
LADWP recommends that the Energy Commission provide a more adequate
rulemaking schedule to fully disclose and resolve such conflicts.

7. Establishing a Tiered Emissions Performance Standard May Provide an
Opportunity for Meeting the Statutory Deadline While Minimizing Costs
to Ratepayers and Ensuring System Reliability

SB 1368 does not preclude the Energy Commission from establishing a standard that is
either phased in or tiered over time. If the deadiine for establishing an EPS is inflexible,
the LADWP recommends that the Energy Commission consider a tiered EPS that
establishes a threshold at 1400 Ibs/MWh initially and then ramps down. A one-size-fits-
all standard cannot effectively meet the intent of the legislation to encourage new long-
term financial commitments to zero- or low-carbon generating resources without having
unintentional consequences if not planned properly. This phased or tiered approach is
prudent and would accommodate a shift to cleaner generation resources while
minimizing costs to ratepayers and ensuring system reliability by avoiding the shutdown
of essential facilities in the near term.

8. The EPS Should Provide Self Certification for the Publicly Owned
Utilities (POU’s) Governing Boards

For LADWP, it is our goveming board and City Council that set procurement policy and
approve contracts subject to SB 1368. It is also these goveming authorities
responsibility to set electric rates. POUs are defined in Public Utilities Code Section
9604 as a municipality or-municipal corporation furnishing electric service, a municipal
utility district furmishing electric service, a public utility district fumishing electric service,
an irrigation district fumishing electric service, or a joint powers authority that includes
one of these agencies and owns generation or transmission or furnishes electric service
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over its own or its member's electric distribution system. Therefore, POUs are
municipalities; joint powers authorities or special districts.

Unlike for profit entities, the I0Us and energy service providers (ESP), over which the
CPUC must ensure compliance with its EPS, POUs are public entities. Special districts
are defined in the Cortese-Knox-Herizberg Local Govemment Reorganization Act of
2000 as "an agency of the state, formed pursuant to general law or special act, for the
local performance of govemmental or proprietary functions within limited boundaries”.!
As such, POU governing boards are responsible for approving electric supply plans and
the rates that are required to cover the costs of those electric resources whether owned
or purchased through contract.

Because governing boards are responsible for setting the policy for and/or approving
POU procurement decisions, it is POU governing boards that should be the entities
charged with ensuring compliance with the requirements of SB 1368.

At the present time, many goveming boards approve the very long-term financial
commitments in baseload generation covered by SB 1368. For example, the LADWP
governing board must act on all competitive contract awards that exceed $150,000
dollars. This dollar amount covers all major resource additions for baseload generation.
In addition, LADWP's board must act on all purchases, sales and exchanges of
electricity for terms longer than eighteen months. For agreements longer than three
years, the City Council must act.

Because POU governing boards make resource planning and procurement decisions
and/or set the policies governing such actions by their POU, they are in the best
position to ensure that these commitments meet the requirements of SB 1368.

SB 1368 places a new legal requirement on governing boards of POUs regarding
procurement by stating, "No . . . local publicly owned electric utility may enter into a
long-term financial commitment uniess any baseload generation supplied . . . complies

! Cal. Gov. Code §56036(a).



with the greenhouse gases” EPS.2 This legal requirement applies to POUs regardless
of any action taken by the Energy Commission. Many governing boards have explicit
policies requiring that they act in compliance with the law.

Because PQUs are required to act in accordance with applicable law and many POU
goveming boards already have specific policies to act in accordance with the law, POUs
are already obligated to conduct the operations of their POU in accordance with the
mandates of SB 1368.

Therefore, in the case of LADWP, the Energy Commission's compliance check is the
third board level review of long-term financial commitments for baseload generation. 1t
is because of this triple layer of review that compliance for POUs should differ from
compliance with IQUs.

Thank you for the opportunity to provide preliminary comments on the implementation of
SB 1368 Emission Performance Standard. As mentioned above, more detailed
comments in response to the staff report will be forthcoming in a subsequent comment
letter. The LADWP supports the establishment of an effective Greenhouse Gas
Emissions Performance Standard and appreciates the efforts of CEC staff to carefully
address the issues raised above.

Respectfully Submitted,

o Al

Randy S. Howard

Executive Assistant to the

Chief Operating Officer - Power System

Los Angeles Department of Water and Power

2 Cal. Publ. Util. Code §8341 (a).
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Enclosed herewith are additional comments submitted in response to Proposed
Adoption of Regulations Establishing a Greenhouse Gases Emission Performance
Standard for Baseload Generation of Local Publicly Owned Electric Utilities (dated
October 30, 2006). These comments were also submitted electronically at

docket@energy.state.ca.us on December 18, 2006.

If any additional attention is required conceming this matter, please contact
Oscar Alvarez at (213) 367-0677 or John Kerrigan at (213) 367-1286 of my staff.
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andy S. Howard
Executive Assistant to Chief Operating Officer—Power System
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STATE OF CALIFORNIA
ENERGY RESOURCES CONSERVATION
AND DEVELOPMENT COMMISSION

In the Matter of: )

)
Proposed Adoption of Regulations)

Establishing a Greenhouse Gases) Docket No. 06-OIR-1
Emissions Performance Standard )
For Baseload Generation of Local)
Publicly Owned Electric Utilities )

)

Additional Comments of the
Los Angeles Department of Water and Power
on the Implementation of SB 1368 Emission Performance Standard

The Los Angeles Department of Water and Power (LADWP) respectfully submits
additional comments on the implementation of SB 1368 Emission Performance
Standard. The LADWP appreciates the efforts of the Energy Commission and staff to
address the issues that have been raised in our previous written comments and oral
testimony at the Electricity Committee’'s Workshop held on Friday, December 8, 2006.

Due to the aggressive rulemaking schedule imposed by SB 1368, the LADWP has not
had the adequate opportunity to fully assess all the issues related to the implementation
of a Greenhouse Gas (GHG) emissions performance standard (EPS). The LADWP is
available and weicomes the opportunity to meet with the Energy Commission staff and
other parties to discuss our comments and/or issues with regard to the implementation
of SB 1368 to ensure the adoption of an effective EPS.

As noted in our preliminary comments, the LADWP reiterates our key concerns with
regarding to the adoption of an EPS. The EPS should:

1. Be adopted in a manner that complements and does not conflict with efforts
to increase renewable resources under a Renewable Portfolio Standard
Program.



2. Apply to new ownership investment and not existing ownership investments.

3. Be defined based on actual or projected future operating capacity factor of 60
percent and not on name plate or equivalent permitted capacity factor.

4, Apply to contracts for procurement of electricity only and should not be
applied to other types of contracts related tc baseload generation.

5. Apply to new cogeneration/distributed generation units and not to existing

cogeneration/distributed generation units.

Serve the intent of SB 1368 without jeopardizing the opportunity for
meaningful public comment.

Be established in a tiered or phased approach over time to minimize costs to
ratepayers and ensure system reliability.

Provide self-certification for the publicly owned utilities’ Govermning Boards.

e N o

LADWP's specific responses to the staff report and corresponding questions are
provided below.

Chapter 3: Affected Entities and Financial Commitments

Question 3.1

Does it only apply to an investment in a newly constructed facility or does it also appiy
to the repowering of an existing facility? Should there be a size or monetary threshold
below which the phrase would not apply?

LADWP Response:
Section 8340 (j) defines long-term financial commitment as “either a new ownership

investment in baseload generation or a new or renewed contract with a term of five or

more years, which includes procurement of baseload generation.” Baseload generation
is then defined in Section 8340 (a) as “electricity generation from a powerplant that is
designed and intended to provide electricity at an annualized plant capacity factor of at
least 60 percent.”

As specifically stated in the statute, “long-term financial commitment” applies to new
ownership investment and thus, LADWP believes such commitment does not apply to
existing ownership investment in baseload generation where the ownership of the
facility has not changed, and therefore would not trigger an EPS for any related
activities. These would include but are not limited to repowering, maintenance,
environmental upgrades, refinancing, or contracts for activities other than procurement



of electricity. On-going financial commitments are necessary throughout the life df the
plant to maintain it in reliable, safe and efficient operating condition.

Any aclions or activities that preserve the existing ownership investment or preserve an
existing baseload energy procurement contract up to its original termination date are not
considered a long-term financial commitment. A renewed or renegotiated contract that
does not extend the procurement of electricity beyond the original termination date
should not be considered a long-term financial commitment under Section 8340 (j), and
therefore should not trigger an EPS.

Question 3.2
How does the intent of the legislation guide our choice?

LADWP Response:

The Legislative history shows that SB 1368 does not apply to investments that are
made in existing facilities where the ownership of the facility has not changed. The
original version of SB 1368 included the phrase, “an ownership investment.” Thus, the
original version of the bill would have subjected all ownership investments in power
plants to the definition of “long-term financial commitments.” However, that language
was changed during negotiations on the bill. The bill was amended to change the
phrase “an ownership investment” to “a new ownership investment” in the definition of
long-term financial commitment. This amendment modified the type of ownership
investment that would constitute a “long-term financial commitment” — only a “new
ownership investment in baseload generation” would now qualify. The addition of the
word “new” differentiates “new ownership investments” from existing “ownership
investments.” If the Legislature wanted to subject all ownership investments to the EPS,
it would not have added the modifying adjective “new” before the term “ownership

investment.”

! Reply comments of Southern California Edison Company (U 338-E) on the Fina! Staff Workshop Report and
Proposal for an Interim Emissions Performance Standard Program Framework, CPUC Proceeding 06-04-009.
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Question 3.3
Is it generally clear that Joint Power arrangements constitute ownership under the

statute?

LADWP Response: _
JPAs are structured in different ways and for different purposes. Some are established
to actually own and operate resources. Others are established to arrange financing.
Unlike 10Us, in order to obtain their power resources POUs are often either permitted or
required by law to enter into unique legal arrangements that do not fit neatly into either
the ownership or contract categories. A subset of the ownership category is “ownership-
like” interests. A formalistic, one-size-fits-all approach to defining ownership interests
ignores POUs’ unique legal arrangements. Such an approach will likely impose multiple
layers of regulation (i.e., on both the JPA that technically “owns” the resource and on
the POUs who technically “contract” for the power.)

It should be noted that there are other models that may refiect “ownership-like” interests
that are not JPAs. For example, the LADWP has a "take or pay" power purchase
agreement with the Intermountain Power Authority (IPA) of Utah for the purchase of
power from the intermountain Power Project (IPP). Under this arrangement, the LADWP
and other California purchasers have assumed all of the burdens of ownership.

For exampls, the California purchasers have the duty to pay debt service on the bonds,
which were issued to finance the construction of IPP. The California purchasers have
further assumed legal liability for tort claims arising out of the IPP, The California
purchasers must pay all operating and maintenance costs associated (e.g., salaries,
benefits, administration, taxes, upkeep, repair etc.) with IPP even if no energy is
received. In other words, the LADWP and the other California purchases have assumed
all of the traditional burdens of ownership. These ownership-like characteristics lead to
the conclusion that this contract with the IPA shouid be treated more accurately as an
ownership investment.



The California Climate Action Registry reached a similar conclusion in 2005 in
determining that emissions from IPP should be reported as direct and indirect according
to the LADWP's interest in the IPP, which it concluded was "effective ownership” for its
entitlement share. The Registry stated: "The nature of these agreements suggests that
the members of the Coordinating Committee shoulder the substantial economic risks as
well as rewards of the plant, a fundamental principle for determining 'effective
ownership.' This, coupled with the control the Coordinating Committee exercises, is a
strong indicator that the municipalities that comprise the Committee are in effect, the
plant's owners." (See Pg. 2 of the Registry's report titled: Case Study: Reporting
Responsibility for GHG Emissions from a Source over which and Entity has Effective
Ownership.)

Question 3.4

Can one infer any legislative intent from the fact that the definition of “long-term financial
commitment” refers to both “new and renewed” contracts but to only a "new” ownership
investment? Does omission of the term “renewed” provide guidance for the types of
activities that should be covered under “new ownership investment’?

LADWP Response:

Yes. Since the statute defines “long-term financial commitment” as “either a new
ownership investment in baseload generation or a new or renewed contract with a term
of five or more years’, it refers to “new or renewed contracts” and only to “new”
ownership investment. The reduction of GHG emissions from existing baseload
generation resources is more appropriately addressed under the provisions of AB 32
that allow entities to manage the emission reductions for their existing resource portfolio
while taking into consideration impacts on system reliability and costs to ratepayers. SB
1368 should complement AB 32 by focusing the EPS on all new baseload generation
resources and new or renewed energy procurement contracts where an emissions
performance standard can effectively restrict investments in new non-EPS-compliant
baseload generation that would work in opposition to the State's efforts to reduce GHG
emissions.



Question 3.5
Does the investment have to affect a power plant’s operation and production of
greenhouse gases to subject it to the standard?

LADWP Response:

Since the law applies only to new ownership investment, existing baseload generation is
excluded. Therefore, this question is not applicable.

Question 3.6
Should the investment definition be tied to the size of the power plant modifications,
simijlar to the 50 MW size threshold used for State siting permits?

LADWP Response:
Please see the response to question 3.5.

Question 3.7
Should the definition of investment exclude expenditures made to comply with another
faw or regulation, such as unit retrofits to comply with once-through cooling limitations?

LADWP Response:
Please see the response to question 3.5.

Question 3.8

If a plant must be modified to comply with changing environmental regulations (or be
shuttered for failure to comply), does the statute imply such plants be closed rather than
modified if they cannot meet the EPS? If not, how does one reconcile two potentially
competing environmental goals and determine which should take precedence?

LADWP Response:
Please see the response to question 3.5.

Question 3.9

Would a stringent investment definition discourage owners from undertaking
modernization or maintenance investments? If the process for reviewing proposed
financial investments is lengthy or covers many types of investments, would the cost of
complying outweigh the benefits of maintainipg or modernizing the plant?



LADWP Response:

Yes. Maintenance investments are something electric utilities undertake on an ongoing
and repeated basis in order to keep its generating facilities in reliable, safe, and efficient
operating condition. Electric utility investments made to keep generating facilities
operational include maintenance on the following equipment:

o Boiler tube assemblies o Condensers
(e.g., superheaters, reheaters, o Control systems
economizers and boiler walls and o Burners
floors) o Motors
o Air heaters o Electrical equipment
o Fans o Pumps
o Turbines and generators o Piping/ducts

Question 3.10

If an investment significantly improves the GHG performance of a facility, but not below
the performance standard, should it be prohibited? A POU might be interested in
financing the retrofit of existing facility units to make partial improvements to the facility’s
GHG profile. Does the law intend to prohibit such investments?

LADWP Response:

The LADWP does not believe that SB 1368 applies an EPS to activities associated with
existing generation resources. As such, a POU should not be precluded from making
efficiency improvements to an existing generation resource, particularly activities that
improve the GHG performance of the facility or unit. In fact, such prohibition would be
in direct conflict with AB 32 that provides for a portfolic approach to reducing GHG
emissions over time. '

Question 3.11

Does the statute require, allow, or prohibit defining “new ownership investment” as any
investment that extends the life of a baseload power plant for more than 5 years? Does
the statutory clause “term of five or more years” apply to ownership or contracts?

LADWP Response:

The statute states that a long-term financial commitment is “either [emphasis added] a
new ownership investment in baseload generation or new or renewed contract with a
term of five or more years...” Thus, LADWP believes that the statute is clear that the



clause “term of five or more years" applies solely to agreements for the procurement of
electricity.

Question 3.12
Should expenditures excluded for complying with New Source Review requirements,
such as routine replacement and repair, not be considered investments?

LADWP Response:

Please see responses to questions 3.1 above. It is LADWP's position that the EPS does
not apply to existing baseload generation resources and therefore routine replacement
and repair are specifically excluded from consideration under an EPS.

Question 3.13 (first question)
What constitutes routine replacement and repair and how shoulid such activities be
defined in the regulations?

LADWP Response:

As stated in our preliminary comments and response to question 3.1 above, the EPS
developed under SB 1368 does not apply to investments made in existing baseload
generation resources where the ownership of the generation resource has not changed.
As such, any activities related to the existing baseload generation resource, including

routine replacement and repair, are specifically excluded from consideration under an
EPS.

Question 3.13 (second question)

What documentation will be required for POUs and the Energy Commission to
distinguish between baseload and non-baseload facilities? Does the 60 percent
threshold apply to a facility’s produced power or grid-supplied power? Would the
statute’s “design and intended” language apply to the facility’s original or current
capacity factor? Are there other factors that need to be considered to accurately identify
baseload facilities?

LADWP Response:

To accurately calculate the GHG footprint of a generation unit, the LADWP
recommends that baseload be defined based on the current operating capacity factor,
and not on name plate or permitted limit. Data that is required to calculate the C02
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emissions based on current operating capacity factor include:

> projected or actual fuel burned (fuel type, quantity and heating vaiue) and net
generation (MWh)
» Fuel-specific C02 emission factor from a GHG reporting protocol (i.e., CCAR)

It can be calculated by individual unit using Continuous Emissions Monitoring System
(CEMS) data, or for the entire generating station using plant fuel records (e.g., SoCal
Gas bills and/or plant operation reports).

The C02 emissions metric (tbs C02/Net MWh) should be calculated as follows:

_ Fuel Burned X Appropriate
Metric - MMBtu C02 Emission Factor
(Lbs CO2/Net MWh) Net MWh Generated

Using net generation to calculate the metric is consistent with the Power Utility Protocol
established by the California Climate Action Registry. Using gross generation wouid
result in a lower C02 emissions per MWh generated.

To calculate baseload generation, it is best to calculate it from annual projected
operation or actual operation as opposed to the permit limit. Data is readily available,
including historical operation {e.g., last five years of operation records) and projected
operation {e.g., production modeling cost runs or contract requirements). This can be
applied consistently to all generating units. It is problematic to calculate baseload based
on permit limits for a number of reasons, including:

a) the assumed capacity factor is not stated on the permit,

b) there are no operation limits for older units, and

c) the permitted capacity may exceed actual operation.

d) Most importantly, it is not possible to apply the baseload definition consistently
across all generating units.



The actual operating capacity factor should be calculated as foilows:

Actual Operating B Annual MWh Generated
Capacity (%) = [{(Maximum MW Capacity) x {8760 hours per year)]

Question 3.14
Under the statute, should JPAs be treated as a contract for electricity procuremnent or as
an ownership interest?

LADWP Response:
Please see response to question 3.3.

Question 3.15 .
Are there any other issues related to JPAs that should be addressed?

LADWP Response:

The LADWP does not know of any other issues related to JPAs or other forms of
“ownership-like" interests like Intermountain Power Project that are not already
addressed in our comments.

Chapter 4: Emissions Performance Standard
The LADWP recommends that the Energy Commission adopt an EPS that is tiered or

phased in over time that establishes a threshold at 1400 Ibs/MWh initially and then
ramps down. This would accommodate a shift to cleaner resources while minimizing
costs to ratepayers and ensuring system reliability by avoiding the shutdown of
essential facilities in the near term.

Question 4.1
Could any coal-fired or advance coal-fired technologies meet the EPS?

LADWP Response:
The LADWP is not aware of any current coal-fired or advanced coal-fired technologies
that would meet an emissions performance standard that is set at 1,100 Ibs/MWh.

-10 -



However, the LADWP and other members of SCPPA will be pursuing both feasibility
and economic studies of placing integrated coal gasification combined cycle (IGCC) at
Intermountain Power Project as well as a study focusing on the existing two units to
determine if they can be brought into compliance with an emissions performance
standard under SB 1368 through geologic sequestration.

IPP and Navajo are critical baseload resources for the LADWP and it is in the best
interest of our customers that we pursue all options for reducing GHG emissions from
those plants, so that they may continue to provide 1,708 MW of gross capacity
(maximum load) to LADWP until such time that other clean resources, including
renewables, can be brought on-line. Given the direct and near-term impacts resulting
from SB 1368 of having to replace California's capacity currently served by coal
resources, the LADWP recommends that the CEC aggressively pursue the funding and
demonstration of geologic sequestration for coal generation through its partnership,
WESTCARB, with the U.S. Department of Energy and other entities.

Question 4.2

Would a demonstration project for advance coal-fired technologies and/or CO2
sequestration need to operate at more than 60 percent capacity factor or for more than
five years, requiring the unit(s) to meet the EPS?

LADWP Response:

As mentioned in our response to question 4.1 above, it is in the best interest of the
State that demonstration projects for advanced coal and C02 sequestration be
aggressively pursued. Financial commitments related to research and development and
pilot projects should not trigger an EPS, regardless of whether they extend beyond five
years and/or 60 percent capacity factor. For example, LADWP is aware that carbon
capture and sequestration (also known as CCS) has been successfully used in the oil
industry. CCS, however, has not been successfully used to capture, store or sequester
CO2 from a conventional electric utility.

There are a number of environmental and non-environmental issues that electric utilities
such as LADWP will need to explore before undertaking a full-scale CCS program
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(e.g., there are states which have special laws goveming oil, natural gas and other
minerals in an extractive process that do not cover utilities). Thus, LADWP supports
research and development efforts for advanced coal-fired technologies and/or CO2
sequestration, but if these technologies have not been demonstrated on a full-scale
basis, they should not trigger an EPS. The LADWP recommends that the CEC support
well-established research and development efforts, inciuding demonstration projects to
reduce GHGs from coal sources by ensuring that such efforts are not prohibited under
an EPS by the fact that they may constitute financial commitments longer than 5 years
and may require demonstration under real-world baseload operations greater than 60
percent capacity factor.

Questions 4.3
If fuel oil is the designated back up fuel for a baseload unit:
¢ How are the CO2 emissions from potential, but uncertain back up fuel use rates
calculated and included in the unit CO2 emissions; and
o How are the CO2 emissions associated with actual fuel use calculated and
included in the unit CO2 emissions?

LADWP Response:

The LA‘DWP uses diesel fuel as an emergency backup for in-basin generating units.
Under the CCAR reporting protocols, we report any emissions associated with the
buming of diesel fuel during emergencies or readiness testing, in addition to the burning
of natural gas under normal operating conditions. The LADWP recommends that
emissions from diesel fuel bumed during actual emergencies be reported, but excluded
from determining compliance when calculating annualized emissions from the specific
baseload unit affected.

Question 4.4
Could any petroleum coke or advance petroleum coke-burning technologies meet the
EPS?

LADWP Response:
The LADWP does not have any comments at this time.
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Question 4.5
Are micro/small combustion turbines used in baseload applications?

LADWP Response:

The LADWP does not typically use microturbines or small combustion turbines in
traditional baseload applications. However, several units operate as baseload at our
main office for new technology research and 50-units operate as baseload units burning
landfilt gas. Also, there are examples of such applications with some of our customers
that have other environmental benefits, such as site remediation of oil fields in which the
waste gas would otherwise be flared. In these examples, although small in size they are
technically baseload at >80 percent capacity factor and would be subject to the EPS. |t
would be desirable to capture energy for electricity production over the wasteful practice
of direct flaring. The LADWP recommends that small technologies such as
microturbines fall under a “de minimis” threshold as it was not the intent of SB 1368 to
preclude such technologies.

Question 4.6

What criteria are used to define a waste fuel? Does the use of a waste fuel result in zero
GHG emissions or would there be a formula lo calculate avoided GHG emissions?
Would current emissions of GHG from a flare that would be avoided with the use of the
fuel in a power plant be considered in net emission calculations? How would the GHG
emissions be calculated for a unit using a mixture of waste fuels and fossil fuels? How
should non-cogeneration qualifying facility units using a waste or renewable fuels
calculate net emissions, or should they receive a credit for being a qualifying facility?

LADWP Response:
The LADWP currently uses the following waste fuels to generate electricity:

(1) Digester gas from the Hyperion Wastewater Treatment Plant
(2) Landfill gas from several sites

The calculation of net emissions should recognize the environmental benefit of
converting these waste fuels to electricity instead of flaring.

» What criteria are used to define a waste fuel?
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According to the California Climate Action Registry protocol, biofuels are non-fossil
carbon bearing fuels. Examples include landfill gas, digester gas, organic waste,
municipal solid waste, wood, wood waste, etc.

» Does the use of a waste fuel result in zero GHG emissions?

According to the California Climate Action Registry, intemational consensus on the net
impact on climate from the combustion of biofuels has not yet been reached
(Power/Utility Protocol Version 1, April 2005, page 17). The reporting protocol states
that CO2 emissions from biofuels are reported separately from fossil fuel emissions and
not added to the total GHG emissions. However, CH4 and N20O emissions from
combustion of bicfuels are not considered biogenic and are included in the total GHG
emissions.

In summary, use of biofuels results in zero CO2 emissions (not counted in the GHG
inventory) but CH4 and N20 emissions are counted.

» Or would there be a formula to calculate avoided GHG emissions?

Use of biofuels to generate electricity reduces the consumption of fossil fuels that wouid
otherwise have been burned to generate the same amount of electricity.

Avoided CO2 emissions = (MMBtu heat input from biofuels displaces equivalent MMBtu
from fossil fuel) x (fossil fuel CO2 emission factor) = CO2 emissions avoided.

» Would GHG emissions from a flare that are avoided by use of the fuel in a power
plant be considered in net emission calcuiations?

Yes, assuming CO2 emissions from biofuels are not counted in total GHG emissions
(per current reporting practices), CO2 emissions avoided by burning biofuels in a power
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plant instead of flaring should be used as emissions credits to offset GHG emissions
from other sources,

» How would GHG emissions be calculated for a unit using a mixture of biofuels and
fossil fuels?

For blended fuel facilities, GHG emissions from the fossil fuel and biofuel portions are
calculated separately per the Registry's Power/Utility reporting protocol. Emissions from
the fossil fuel portion are counted in total GHG emissions, but CO2 emissions from the
biofuel portion are reported in a separate category and not included in the total GHG
emissions.

» How should non-cogeneration qualifying units using waste or renewable fuels
calculate net emissions?

Net emissions = (CO2 sequestered) — (CO2 released by combustion)

» Should non-cogeneration qualifying units receive a credijt for being a qualifying
facility?

Yes, renewable projects necessary to meet Renewable Portfolio Standard (RPS) goals

should be excluded from having to meet the GHG Emissions Performance Standard

(EPS).

LADWP has received renewable energy proposals that use biomass derived from wood
waste and municipal solid waste. These examples of plants in the 20MW to 50MW
range, while technically may be designed for baseload at >60 percent capacity factor,
are important components in meeting LADWP’s RPS goals and should be excluded
from EPS regulations. These projects will be designed to meet best available emissions
compliance technology. The RPS legislation clearly intended these types of renewable
projects to be part of the California renewable energy portfolio, and they should not be
excluded due to the new GHG EPS.
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Question 4.7

If the CPUC adopts a CO2-only EPS in its regulations, either as a first step or as a
reasonable approximation of electricity production GHG emissions, should the Energy
Commission follow suit? Should the EPS be phased to address the other GHG
emissions from electricity production at a later time? Should we develop a factual record
of non-CO2 emission rates from eleclricity production to be able to set a CO2 and non-
CO2 EPS?

LADWP Response:

The LADWP recognizes that SB 1368 intends to apply the EPS to all GHGs, but that the
CPUC may adopt a C02-only EPS in its regulations. The LADWP recommends that the
Energy Commission adopt a C02-only EPS at this time with the potential to phase in
other GHGs under the EPS as protocols are developed to accurately quantify such
emissions from the generation of electricity. The LADWP also recommends that the
Energy Commission work closely with the Air Resources Board and Califormia Climate
Action Registry to ensure that such protocols are the same as what may be developed
in relation to reporting protocols developed in relation to AB 32.

As mentioned in previous comments, the LADWP recommends that the Energy
Commission adopt an EPS that is either phased in or tiered over time that starts at 1400
Ibs/MWh and ramps down over time. A one-size-fits-all standard cannot effectively meet
the intent of the legisiation to encourage new long-term financial commitments to zero-
or low-carbon generating resources without having unintentional consequences if not
planned properly.

Question 4.8

Should the POU GHG standard be different than that adopted for the IOUs because of
the added legal options to meet their requiremnent? How are the net emissions
calculated in blended contracts?

LADWP Response:

The LADWP recommends that the Energy Commission take into consideration the
vertically-integrated structure of POUs that are different from I0Us and other LSEs that
are not required to manage generation, transmission and distribution resources. IOUs
may not be concerned with firming intermittent resources as that is the responsibility of
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CAISO. For POU, from an operational perspective, it may be beneficial to have
intermittent and/or energy limited renewable energy contracts firmed at the location by
other generating resources where the renewable energy is generated. Some systems
may not have adequate regulating capability and need to bundle the regulation with the
renewable resource.

Additionally, it is very important to note that energy that is scheduled over the Pacific
DC Intertie must be firm, as this transmission path currently is unable to allow for
dynamic schedules due to the limitations of the DC control system. Wind generation
fluctuates in output, so a contract that provides system backup to even out the
fluctuation within an operating hour may be considered a blended contract. Before the
operating hour, a firm schedule will be agreed upon. But, the wind may under produce
from the agreed amount requiring the counterparty to make the contract whole from
another resource. However, sometimes the wind generates more than what was agreed
and the excess is banked for delivery at a later time.

It is anticipated that the under generation and over generation will net to zero by the end
of the month. Contracts with netting provisions should be able to demonstrate that they
qualify under SB1368 as meeting the EPS, especially if limits built into the contract
minimize the net imbalance.

Question 4.9

If the power comes from a facility, does every unit on site have to meet the EPS? Does
every unit at a facility have to meet the 60 percent capacity factor in order to be included
in the EPS compliance calculations? If the power comes from a contract, does every
unit or facility in the contract site have fto meet the EPS?

LADWP Response:

SB 1368 did not take into account the fact that some powerplants may have both
baseload units and peaking or intermediate units located on the same site. As a result,
the literal interpretation of SB 1368 would make one believe that peaking units should
be captured under the emissions performance standard by the fact that they are located
as part of the same power plant. In fact, SB 1368 clearly applies an EPS only to
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baseload units. The LADWP recommends that the regulations be clarified to reflect
such combined unit “arrangements” and apply the EPS to all baseload units at a power
ptant, and not to all units {including non-baseload units) at a power plant. Therefore, the
underlying baseload units behind a contract should conform to this standard, but not
underlying non-baseload units of a contract.

Question 4.10

What should be included in the net emissions calculations for “growing, processing and
generating electricity from the fuel source”? Should the landfill gas net emissions
calculations include GHG sources such as diesel used to dump, compact and cover the
municipal solid waste?

LADWP Response:

The State should ensure that the adoption of an EPS does not conflict with efforts of
utilities to increase renewabies in their resource portfolio. In as much as biomass,
biogas, and landfill gas are fuel sources related to a renewable resources under an
Renewabie Portfolio Standard, the LADWP recommends that they be considered “in
compliance” with an EPS.

Question 4.13
Is this a basis for having a case-by-case review of financial commitments that might be
made for reliability and/or consumer cost considerations?

LADWP Response:

The LADWP recommends that the CEC provide clear guidance on the EPS to ensure
compliance and avoid misinterpretation. A case-by-case review of financial
commitments poses many problems for POUs in terms of delaying final approvals by
the local decision making body and, thereby, risking the potential loss of energy
procurement contracts that have been negotiated. The LADWP recommends that CEC
develop an EPS guidance document and update that guidance annually to ensure that
misinterpretation of the regulation is minimized. The LADWP also recommends that
POUs have the opportunity as deemed necessary to seek timely guidance from the
CEC to ensure that concemns that arise related to reliability and consumer costs may be
raised and fully explored with CEC as warranted.
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Chapter 5: Compliance & Enforcement Alternatives

Question 5.1
Are there additional attributes of a compliance mechanism that should be considered?

LADWP Response:

The LADWP recommends that the compliance mechanism adopted by the Energy
Commission provide for effectiveness, transparency, certainty and administrative ease.
The LADWP fully supports seli-certification as the most effective, transparent, certain,
and administratively simple means of ensuring compliance with the EPS. It is critical
that the POU be able to quickly and sufficiently determine compliance or non-
compliance of a new financial commitment in a timely manner without the additional
burden of a gateway review by the Energy Commission that may take several months
and data requests before a determination is made. Approval delays have the potential
risk of closing windows of opportunity with contracting entities, particularly in the realm
of renewable energy contracts. Such delays will have impacts on costs of a POU to
secure generation resources economically.

Question 5.2

Is this typology sufficient? Are there other approaches to compliance and verification
that should be discussed?

LADWP Response:

The LADWP recognizes that SB 1368 places the Energy Commission in a unique role in
relation to POUs that have an established governing structure at the local level. The
LADWP is not aware of other approaches outside of self-certification that would provide
greater effectiveness, transparency, certainty and administrative ease. As mentioned in
response to question 5.4, the LADWP supports efforts to inform the public of upcoming
actions to be taken up by a POU that are subject to an EPS, and recommends that
POUs and the Energy Commission post such information and links on their respective
websites. POUs may also make such information available in bill inserts.
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Question 5.3
Are there potential problems with self-certification that are not considered above?

LADWP Response:

As previously mentioned in LADWP's preliminary comments and in oral testimony at the
CEC workshop on December 8, 2006, LADWP believes self-certification is the preferred
and most effective means of compliance with SB 1368. The LADWP does not support a
gateway review mechanism,

Question 5.4
Are there existing models of self-certification from other industries that should be
considered?

LADWP Response:

Examples of other self-certification including, but are not limited to 1) FERC reliability
rules, 2) reporting under the State RPS, and 3) WECC regulations. To ensure increased
transparency, the LADWP recommends that the State maintain a posting of upcoming
actions related to new financial commitments for electricity procurement that are being
taken up by utilities subject to SB 1368. The LADWP additionally supports the
publishing of such information on a utility's bill insert, similar to the requirement to post a
utility’'s Power Content Label.

Question 5.5

Even given self-certification, is there a need for a mechanism that audits compliance
filings? If so, what auditing mechanism (e.g., data requests from Energy Commission
staff, independent auditing) would be appropriate?

LADWP Response:

The LADWP already submits annual GHG emissions reporting to the California Climate
Action Registry that is then subject to third-party verification/certification. The LADWP
recommends that the Energy Commission accept this certified GHG emissions reporting
as sufficient verification of compliance with SB 1368 and not require additional auditing
that is duplicative of on-going CCAR reporting. Additionally, the LADWP recommends
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that when voluntary reporting is made mandatory under AB 32 that the GHG report
submitted to ARB be considered sufficient verification of compliance with SB 1368.

Question 5.6
Should prior review and approval be required of all procurement that is subject to the
standard?

LADWP Response:
As previously stated, the LADWP opposes prior review and approval by the Energy
Commission of energy procurement contracts subject to the EPS.

Question 5.7

How could prior review and approval be structured so as to minimize delays? How can it
best be meshed with existing reporting to the Energy Commission by the POUs and the
Energy Commission’s decision-making processes?

LADWP Response:
As previously stated, the LADWP opposes prior review and approval by the Energy
Commission of energy procurement contracts subject to the EPS.

Question 5.8

Does a preferred standard require performance monitoring for the purpose of assessing
compliance for certain resources? What types of resources? What data might be
needed to evaluate the compliance of these resources?

LADWP Response:
LADWP recommends that performance monitoring be provided for through annual
reporting of GHG emissions to the CCAR and later the ARB under AB 32.

Question 5.9

Is self-certification a reasonable option for new construction, repowerings and
purchases of existing facilities? If so, what if any actions on the part of the POU would
constitute self-certification? Is there a (legal) need for a certificale filing?
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LADWP Response:
The LADWP recommends that self-certification be imbedded into the existing approval
process of a POU (i.e., Board and/or City Council).

Question 5.10
If there are multiple sources of data that can establish eligibility under the standard,
should the Energy Commission specify which data are required or preferred?

LADWP Response:
Please see LADWP's response to question 3.13 (second question).

Question 5.11
Are there specific circumstances under which self-certification may not be an
appropriate compliance mechanism for these resources? Are there instances when
there may not be sufficient data filed with the Energy Commission or local permitting
authorities, or otherwise available so as to allow for self-certification? For example, can
filings with AQMDs misleadingly indicate that (a) the facility should be subjected fo the
EPS screen when it actually shouldn't, or (b) fails to meet the pass the EPS screen
when it actually does so? If so, are there other data to support self-certification or would
a review mechanism be necessary?

LADWP Response:
Please see LADWP's response to question 3.13 (second question).

Question 5.12

Is self-certification sufficient for unit-contingent contracts where historical emissions
data is readily available? If not, what financial or performance data should be submitted
as part of the compliance and verification process?

LADWP Response:

The LADWP does not currently have any long-term unit-contingent contracts outside of
our renewable energy procurement contracts. EIA-submitted data should be all that is
necessary for verification of existing units. For new units, the LADWP recommends that
the related energy procurement contract include specific boilerplate language that
requires the vendor provide energy that meets the GHG emissions performance
standards established under SB 1368.
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Question 5.13

Should the Energy Commission maintain a list of existing facilities that meet the EPS for
the purpose of determining the eligibility of resources? Should the list also include those
facilities that do not meet the EPS given available data?

LADWP Response:

The LADWP agrees that a list of existing facilities that meet the EPS would streamline
the process of determining whether a resource is eligible. However, the LADWP
recommends that if such a list is developed that it be dynamic and be subject to regular
review and approval by the Energy Commission to ensure that any new emissions data

is incorporated in a timely manner.

Question 5.14
If data is unavailable, e.g., a contract is signed with an existing unlisted unit whose
thermal load is unknown, how should a determination be made?

LADWP Response:

The LADWP does not anticipate the above stated scenario. Once the EPS is adopted,
the LADWP proposes to incorporate contract language that will ensure that an energy
supplier meets compliance with the standard. Shouid the energy supplier be found in
non-compliance during the contract period, the LADWP would require corrective actions
be taken immediately.

Question 5.15

If a facility is undergoing/has undergone modifications (to allow it to meet an emissions
standard), and if publicly available data does not show how modifications will change
historical emissions sufficiently to meet the EPS, how should a determination be made?

LADWP Response:

The LADWP recommends that boilerplate contract language be developed and included
on all new long-term contracts for energy procurement that hold the vendor liable for
meeting the EPS. Such boilerplate language may also include a requirement that the
vendor calculate and submit auditable emissions data to the purchaser of the electricity
that verifies and demonstrates compliance with the EPS.
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Question 5.16

If the emissions content of system power is based on geographic considerations, what
information could be used to assign energy from unspecified sources to a geographic
region? How could this information be reported or verified?

LADWP Response:

This information can be compiled using Energy Information Administration (EIA) data for
each geographic region. However, regions are not identified on energy tags as sources.
It would be more verifiable to compile information for systems and facilities to match the
sources shown on the tags. The overall accounting and compliance demonstration
would have a paper/electronic trail from the contract to the scheduling and fiow of
energy with sources clearly identified so that published emission rates could be applied.

Question 5.17

How should the compliance of such contracts be assessed? If contracts which provide
unspecified power are deemed non-compliant, should inclusion of a clause in the
contract which limits the share of energy that may come from unspecified or ineligible
sources qualify the contract for treatment as unit-contingent?

LADWP Response:

LADWP does not believe that unspecified power, unto itself, should deem a contract
non-compliant. Unspecified power should be considered system powaer with a system
GHG emissions metric used for calculation purposes. Boilerplate contract language can
limit the amount of system power provided so that the contract maintains compliance
with the EPS by restricting overall biended GHG emissions (measured in pounds per
megawatt hour) below the standard.

Question 5.18

Are there mechanisms that can be effectively used as part of a compliance and
verification process to demonstrate that a seller is providing energy solely or primarily
from eligible powerplants, even if the contract does nof specifically require that he do
so?

LADWP Response:
The LADWP recommends that the CEC provide POUs with specific contract language
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that is to be included in ail new long-term contracts for electricity procurement that
includes specific verification requirements of the vendor.

Question 5.19
Is self-certification a suitable compliance mechanism for all blended contracts? If not,
what types of blended contracts might require another mechanism?

LADWP Response:
LADWP maintains that self-certification is adequate and appropriate based on publicly
available data or firm contract commitments.

Question 5.20

Is it necessary or desirable to specify a minimum ‘renewable share” of blended
contracts that include system power?

LADWP Response:

LADWP believes that a minimum renewable share is appropriate, but it should not
necessarily be a fixed number. Instead, it should be one that is calculated such that
compliance with the EPS is maintained.

Question 5.21

What information might be necessary to verify the eligibility of a blended contract and
how can it be secured/provided?

LADWP Response:

The LADWP recommends that a blended contract should specify the maximum amount
of net imbalance energy on a monthly basis and the type of back-up energy used for
making up the imbalance. The maximum amount should be based on a calculation such
that the compliance standard is maintained. |

Question 5.22

What should the Energy Commission'’s position be on this issue relative to POU
procurement practices? Are regulatory provisions needed to prevent back-to-back
contracts for the same resource of less than five years? Are there circumstances under
which such contracts are justified? If so, how should a determination be made?
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LADWP Response:

Short term procurement of one year or less is necessary to respond td changes in
system conditions such as load estimates, planned and unplanned outages, and other
system commitments..Si.nce short term decisions on these agreements occur at
different times, there is typically not going to be any similarities between contracts as
price, term, quantity, delivery location, supplier, and product type may vary. The
regulating agencies, in LADWP's case the Board of Water and Power Commissioners
and the Los Angeles City Council, can self-certify that a short-term contract is not purely
an extension of a prior contract by comparing the terms and conditions.

Chapter 6: Enforcement Options

Injunctive relief should be the CEC's sole and exclusive enforcement tool

The principal question with respect to enforcement is whether the CEC's enforcement
options include the impdsition of a penalty upon a POU. The LADWP submits that the
CEC may not impose penalties, because SB 1368 does not expressly provide for such
penalties. In reviewing the legality of an administrative regulation, courts will look to
whether the regulation is "within the scope of the authority conferred” and is "reasonably
necessary to effectuate the purpose of the statute." Agricultural Labor Relations Board
v. Superior Court of Tulare County (1976) 16 Cal.3d. 392. Despite its clear ability to do
s0, the State Legislature in SB 1368 did not confer upon the CEC the authority to
impose penalties upon POUs. In addition, no such authority is found in the Warren-
Alquist Act, enabling the agency to adopt regulations. Thus, the ability to impose a
penalty is not conferred by SB 1368 itself nor the legislation that created the CEC.

Additionally, penalties are not "reasonably necessary to effectuate the purpose of the
statute.” The CEC has available to it the equitable remedy of an injunction, namely a
writ of mandate, to compel compliance by the POU. Code of Civil Procedure Section
1085 expressly provides that any party with a beneficial interest can seek a writ of
mandate to enjoin the violation of state law. The issuance of a writ of mandate is
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permitted to compel the performance of an act that the law specially enjoins and the writ
will lie where a petitioner has no plain, speedy, and adequate alternative remedy.[and]
is available to correct an abuse of discretion. Kong v. City of Hawaiian Gardens
Redevelopment Agency (2002) 101 Cal. App.4th 1317. Clearly, any facility or contract
approved by a POU that violates the rules promulgated pursuant to SB 1368 would be
an abuse of discretion and, as such, subject to a writ of mandate.

On a practical level, moreover, a POU already faces extreme financial risks if it
constructs a facility or enters into a long-term procurement contract that violates an
emissions performance standard or other provision of the Public Utilities Code. Any
"new ownership investment" such as the construction of a new generating facility
involves millions of dollars in investment and/or debt on the part of the POU. Losing this
huge investment because a new facility is found to violate state emissions rules
represents an intolerable risk to any POU and a catastrophic financial loss. In addition,
the POU also would be faced with the burden of finding replacement energy for any new
facility found to be in violation. Similar dire and catastrophic consequences face any
POU that enters into a long-term procurement contract that does not comply with
emissions regulations. The financial harm that would be visited upon a violating POU
and a resulting injunction is so grave as to virtually guarantee that the emissions rules
developed from this proceeding will be strictly observed. Providing the CEC with the
ability to "pile on" with additional penalties would likely not further serve any purpose of
deterrence or punishment. Injunctive relief should be the sole and exclusive
enforcement mechanism.

Question 6.1
Is there agreement that an enforcement mechanism should be identified in the
regulations?

LADWP Response:

Yes. But as noted above, injunctive relief should be the sole enforcement mechanism
identified in the regulations. Additionally, the LADWP urges that before seeking
injunctive relief, the CEC provide the POU a reasonable opportunity to cure.

-27-



Question 6.2

Are there any other options for enforcement under this scenario?

LLADWP Response:

Title 20, section 1230 et seq. (complaint and investigation procedure) contemplate
investigation and enforcement of provisions relating to power plant siting and site
certification. Given that SB1368 does not authorize penalties, utilizing the complaint and
investigation procedure as articulated in Title 20 section 1230 et seq. may not be
warranted. If a complaint and investigation process is used, it should not include a
penalty.

Question 6.3
Are there any other options for enforcement under this scenario?

LLADWP Response:

Any additional enforcement mechanisms should be specifically tailored to POUs. One
additional mechanism that might provide such tailoring is an order to show cause (OSC)
procedure whereby a POU found to be noncompliant would be provided a written
statement by the CEC and given an opportunity to respond and provide evidence at a
hearing before the CEC. Such a mechanism should provide procedural due process
safeguards for the affected POU.

Questions 6.4
Are penallies the right approach? If so, what types of penalties would be appropriate?

LLADWP Response:
No. As discussed above, penalties were not authorized by the Legislature.

Question 6.5
Are there any other approaches to quickly correct a noncompliant contract?

ILADWP Response:
Unknown at this time.

Question 6.6
Does after-the-fact enforcement satisfy the Statute’s goals of reducing California’s
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exposure to costs associated with future regulation of greenhouse gases and “potential
exposure of California consumers to future reliability problems in electricity supplies?”

LADWP Response:
Yes, if the enforcement is limited to injunctive relief. As noted above, injunctive relief,
such as a writ of mandate, provides a powerful and effective enforcement tool.

Question 6.7

Are penalties an appropriate initial enforcement mechanism? If so, what types of
penalties could serve as an effective deterrent under this scenario? Is it possible to fully
correct an investment in a noncompliant facility after it has been made? If so, how?

LADWP Response:
For the reasons stated above, penalties are not an appropriate enforcement
mechanism.

Thank you for the opportunity to provide additional comments on the implementation of
SB 1368 Emission Performance Standard. The LADWP recognizes that the rulemaking
schedule imposed by SB 1368 provides a very limited opportunity to fully and
adequately explore and address critical issues and conflicts that have been raised by
various parties, and that such conflicts may ultimately be resolved only through cleanup
legisiation. The LADWP is available to discuss and provide any necessary clarification
of our comments, and work with the Energy Commission and staff to ensure that the
EPS meets the intent of SB 1368, while minimizing negative impacts to system reliability
and unnecessary cost to ratepayers. The LADWP supports the establishment of an
effective Greenhouse Gas Emissions Performance Standard and appreciates the efforts
of CEC staff to carefully address the issues raised above.

pectfully Submitted,

"L Honar
Randy-S. Howard

Executive Assistant to the
Chief Operating Officer - Power System
Los Angeles Department of Water and Power
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