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PROCEEDI NGS

10: 09 a. m

PRESI DI NG MEMBER DOUG.AS: So good norning
everyone. This is Conm ssioner Karen Douglas and | am here
with our Chair, Bob Weisenmller, and the Cormttee to
oversee this hearing on the conplaint proceeding for Bottle
Rock. Qur Hearing Oficer, Paul Kramer is to ny left, to
his left is Bob WisenmIler, Chair of the Energy
Comm ssion. On ny right ny advisors, Galen Lenei and
Jenni fer Nel son and on Chairman Weisennmller's left, his
advi sor Sekita Grant and then Eileen Allen is the technical
advisor to all of the siting commttees.

At this point let's start with sone introductions,
begi nning with the Conpl ai nant.

MR COLEMAN: David Col eman.

MR. MOONEY: Donal d Mooney representing David
Col eman.

PRESI DI NG MEMBER DOUGLAS: Thank you. And the
proj ect owner, Bottle Rock Power?

MR. McKINSEY: John McKinsey. Also here with ne
as co-counsel is Kristen Castafios who nay al so speak and
t hen Samant ha Huggi ns, the controller for Bottle Rock Power,
is here as the conpany representative.

PRESI DI NG MEMBER DOUGLAS: Thank you. And

Depart ment of Water Resources?

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N NN N NN R R R R R R R R R
O N W N B O © O N o 00 »h W N R O

MR. DUNNI GAN:  John Dunni gan, Senior staff counsel
wi th Departnent of Water Resources.

PRESI DI NG MEMBER DOUGLAS: Thank you.

What about Departnent of Conservation, D vision of
Gl, Gas & Ceot hermal Resources?

(No response.)

PRESI DI NG MEMBER DOUG.AS: Ckay, nhobody here from
Depart ment of Conservation.

Lake County, any representatives from Lake County?

(No response.)

PRESI DI NG MEMBER DOUGLAS: All right. And then
Ener gy Conmmi ssion staff.

MR BELL: Kevin W Bell, senior staff counsel, on
behal f of the Energy Comm ssion staff. Wth nme here today
are Cam |l e Reny-Cbad and Chris Marxen.

PRESI DI NG MEMBER DOUG.AS: Thank you. And then do
we have, let's see, Project Landowner V.V. and J. Col eman
represented here? Could you just introduce yourself for the
record.

HEARI NG OFFI CER KRAMER: Coul d you go to the
m cr ophone.

MR PETERSON: Mark Peterson. And with nme is
Ei | een Di epenbrock, counsel for V.V. & J. Coleman LLC and
Robert Francisco who i s the managi ng nenber.

PRESI DI NG MEMBER DOUGAS: Thank you.
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Publ i c Advi ser, Bl ake Roberts, so the Public
Advi ser is here.

Are there any ot her public agencies represented,
state, local or federal public agencies?

(No response.)

PRESI DI NG MEMBER DOUGLAS: Okay. Well with that
then 1'Il turn this over to the hearing officer.

HEARI NG OFFI CER KRAMER: Thank you. The purpose
of the hearing today is to take evidence and hear argunent
relevant to the conplaint filed by David Col eman on Cctober
11t h of 2012 alleging that the Bottle Rock Project violated
conditions of a 2001 Energy Comm ssion Order approving the
change of ownership of the project.

W will take public coment after we hear the
evi dence and the argunents. To help us organize that, if
you're in the roomwth us and wish to nake a public
comment, if you could fill out one of the blue comment cards
that M. Roberts is holding up and give it to him that wll
hel p us organize that. And if you're on the tel ephone we
will open up the lines for comrents when that tine cones,
you don't need to fill out a card or anything.

For phone listeners, please nute yourselves, you
do that by pressing the star and then 6 on your phone, so
t hat your background noi se doesn't make it harder for all of

us to hear each other. And if you did need to speak you
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coul d unnmute by again pressing star-6. | can nute you as
well fromthe control panel. But if |I do it you can't
unmut e yourself so it's probably better that you take care
of your own business, so to speak.

| also wanted to rem nd people that on WebEx, if
you are | ooking on your conputer as well, there is probably
a chat w ndow on your screen. | just want to make it clear
that if you were to type comments into that chat w ndow
t hose woul d not be captured in our record so you are goi ng
to need to speak themto us or send themin by sonme other
means. But we don't nonitor the chat wi ndow to pick up
comments or testinmony for that matter. It's really nore of
a-- it's afeature we don't use very often except maybe to

| et people know the status of the hearing or sonething |ike

t hat .

So without further adieu we'll start through the
agenda.

The first itemwas to consider any pendi ng notions
if there were any. | amunaware of any. |Is anyone el se

awar e of any notions we should be di scussing?

kay. As a sort of matter of housekeeping, |
wanted to note that when | was going through the exhibits
that were submtted, M. Money, M. Col enan gave us
Exhibits 6 and 7 but they are both the same. | think it was

Exhibit 7 was supposed to be anot her document but we have
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two copies of Exhibit 6 in the record. So | don't know how
you want to address that. It nmay or nmay not be relevant as
we go forward today but | wanted to note that we have a

description of Exhibit 7 but so far no copy of it.

MR. MOONEY: Ckay, I'll take a look at that. |
apol ogi ze for that, I'mnot quite sure what happened there.
And | don't think I have a -- I'mnot sure if | have a --

if that's the case | may not have a copy of the May 21, 2009
letter with ne.

HEARI NG OFFI CER KRAMER: Ckay. Well, again,
dependi ng on where this proceeding forks it may or nay not
be necessary, we'll see.

Al'so on the Exhibit List that | passed out to the
parties just ahead of the hearing, you will see sone notes
in there that are yellow highlighted. Those are ny notes of
basically duplications between the exhibits of various
parties submtted that we will want to resolve at sone point
so that we admt only one copy of a particular exhibit.
Again, | will just point that out at this point and we will
discuss it later in the hearing.

The next topic on the agenda was to confirmthe
topics and issues to be presented and the order of
testinmony. You al so have as a handout this norning a
spreadsheet in which | sunmarized the estimates for both

testimony and cross-exanm nation, the tine estimtes that is,
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and oral argunent that the parties gave in their prehearing
filings. Again, that's a guide for all of us to see where
we are. | note that it only adds up to less than three
hours so if we do need to use all that tinme we appear to
have it today.

But the next thing that will help determ ne the
order in what we need to tal k about today is the response
that Bottle Rock filed on Thursday. M. MKinsey or
Ms. Castafios -- is that a decent pronunciation.

MR. McKINSEY: Ms. Huggins.

HEARI NG OFFI CER KRAMER: Ckay. So tell nme if 1've
got it wong with this sunmary. Bottle Rock is requesting
that the anpunt of the bond and insurance, if any, to be
hel d by the project be addressed in an anendnment proceedi ng
separate fromthis today and that today we just focus on
whet her there was a violation of a condition and what the
penalty, if any, would be for that violation. |Is that a
fair summary of your request?

MR. McKINSEY: Yes that is. And | would only add
that it's alittle bit broader than that to say that the
whol e topic of conformty to the 2001 order, to the extent
that it says you have to conformto an agreenent, that that
woul d be the petition to anend. So it's a little broader
than just the question of the deconm ssioning bond, for

i nst ance.
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HEARI NG OFFI CER KRAMER: (Ckay. So then if that,
in your mnd, is up in the air, whether what the provisions
of that old order are, that would | eave us with nothing to
di scuss today, wouldn't it?

MR. McKINSEY: No, no, we're not -- and, you know,
to put it probably better, what we recognized is that there
are some core facts that just aren't in dispute between the
conpl ainant and the project owner, and | think the other
parties, which was that there was a 2001 order, that it has
particular |anguage in it. W certainly disagree on,
think, what it mght nean. And that second, the agreenent
was anmended.

And so to sonme extent, you know, we realize that
we are trying to do in a conplaint proceedi ng sonething that
the bell has been rung, so to speak, and so one way or
anot her we are going to have to address the question of what
to do about the fact that the agreenent has been anended.

And it struck us that in the contentious nature of
a hearing proceeding | don't think we are really going to
get the best analysis of what to do with the project as a
whol e. And so one way or another the issue is the 2001
order. And ultimately what is at issue is that a |ot of
t hi ngs have changed since then but it's never been brought
up, it was never addressed. Bottle Rock Power had never

brought this forward before and really that should be before
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you as a petition to anend.

However, the latter part of what you indicated is
conpletely correct, that we think that by agreeing to the
petition to amend portion of this it would allow the
Commttee to focus on the question of whether or not Bottle
Rock Power's conduct was violative of the order and if so
what the correct punishment or |ack thereof should be. O
finding, for instance.

HEARI NG OFFI CER KRAMER: (Ckay, does any ot her
party want to conment on the request?

MR, MOONEY: | would like to conment on that, yes.

HEARI NG OFFI CER KRAMER: Go ahead.

MR MOONEY: | think it's alittle bit outrageous
for Bottle Rock at this stage to cone in and say that these
matters should be addressed in a petition to amend. Wen we
had the workshop here staff indicated that the -- and ny
understanding is also or ny recollection is that Bottle Rock
al so essentially requests that the conplaint be treated as
if it was a petition to anend and that evidence be submtted
as if it was going to be a petition to amend and the staff's
notice of the hearing asks for what is the desired outcone.

And in terns of -- and Bottle Rock addressed that and had
pl enty of opportunity to address that.

| think that with -- getting a little bit into the

argunment here. But with the staff's subm ssion and
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M. Coleman's subm ssion it becanme quite evident that Bottle
Rock did not submt sufficient information -- and the
information that was requested and the infornmation that was
brought to Bottle Rock's attention that needed to be
submtted, that was brought to their attention during the
wor kshop, it's quite evident that they did not -- they did
not meet any kind of burden of proof or standard. And the
information they submtted was whol ly inadequate and so
their response to that was to ask for, essentially, |leave to
file a petition to anmend, and when that was part of the

pur pose and the basis of this hearing.

Again, staff indicated and the notice indicated
that this hearing was essentially to be treated as a
petition to amend. And for themat this point intinme to
say, oh, well we'd like to do that at a later date, it
essentially -- if the hearing -- if the Commttee was to do
that they have essentially wasted a | ot of energy and
resources and fol ks' tinme by their actions.

HEARI NG OFFI CER KRAMER M. Bel | ?

MR. BELL: | can say that the revised prehearing
conference statenent filed by Bottle Rock did change the way
staff was |looking at this, slightly. But | think that
M. Mooney is correct in that staff was viewing this
conpl aint proceeding as an opportunity to use this as a

vehicle to anend the conditions of certification at the
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cl ose of this proceeding.

Publ i ¢ Resources Code Section 25534 gives us three
sanctioning options where there is a violation of a
condition. Those options are: anend the conditions of
certification, to revoke certification or define. Now,
revocation of certification would be vastly disproportional
of the nature of the violations that we have here.

However, staff was | ooking at this as an
opportunity to anend the conditions of certification as a
result of Bottle Rock's failure to petition the Conm ssion
prior to nmaking the changes that it made. And of course
there is the issue of the fine as well. Staff notes that in
the revi sed prehearing conference statenent Bottle Rock is
now requesting that the Commttee direct Bottle Rock to file
a petition to anend.

Now, this proceeding isn't an end-all for Bottle
Rock. [If at the end of this proceeding the Conmttee opts
to accept staff's recommendati ons and i npose those two
conditions on Bottle Rock, that wouldn't preclude Bottle
Rock from com ng back at a later date, at its own
conveni ence, to change those two requirenents and to provide
sufficient information to justify those changes. Staff does
see this as a mi ssed opportunity, however.

HEARI NG OFFI CER KRAMER: I n what sense?

MR. BELL: W could have gotten it all done now.
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11

We woul dn't have to cone back for a separate petition to
anmend. We could have used this as a vehicle to change the
conditions of certification by either granting Bottle Rock
the relief that it wants, which is to do away with those two
requi renents that were inposed through the 2001 Order; or
following staff's recommendati ons, inpose those two
conditions that were maintained in the original purchase and
sal e agreenent that Bottle Rock was obligated to abide by.

HEARI NG OFFI CER KRAMER: Any conments from any
ot her party? M. MKinsey, did you want to reply?

MR. McKINSEY: | wanted to el aborate on one point.

Not wi t hst andi ng, M. Mooney is correct that we are getting
alittle bit into the argunent side but | don't need to say
that we disagree a little bit with the characterization,
anyway, that our evidence, for instance, was | acking. But
here is the issue.

Procedural ly, the procedure for nodifying a
decision is provided for as a submttal by the project owner
requesting a change. And in doing that one exanple of the
nature of that is that they submt a declaration that they
agree to abi de by those changes.

The dil enma that was preceding in this conplaint
proceeding is that the authority of the Conm ssion could be
to order anything, and | east, you know, subject to sone

interpretations of what provisions of 25534 were invoked and
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12

not. But the problemwas that you woul d then, perhaps, have
t he sane problemyou al ready have, which is now you have a
new condition of certification that says to do sonething
that the project owner is not currently doing and cannot see
t he neans of doing so.

And so in a petition to anmend proceedi ng you get a
much cl eaner presentation of what the project owner
i ndi cates are change conditions, what they seek as an order
and you get a nuch nore robust, cooperative proceedi ng where
t he Comm ssion understands that you are issuing sonething as
a proposed resolution that the project owner can abide by.
The Energy Comm ssion has never -- you know, they don't have
very many conpl aints but they have certainly never attenpted
to replace a petition to anend proceedi ng.

And candidly, | thought it was a good idea, but
the nore | | ooked at how this was unfolding the nore |
realized it would create nore uncertainty afterwards as to
financing, as to exactly what the obligations were and
weren't, than a clean petition to anend proceedi ng that
adhered to the, to the terns of the, of the amendnent
process regul ation that the Conm ssion adopted.

But M. Mooney is correct that this was a fairly
| at e devel opment in ny mnd set of the issues present and
so, | nmean, | do apologize that it's caught everybody by

surprise. But that doesn't, you know, underm ne what |
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think is the correct path for the Comm ssion to want to
foll ow to change a project.

HEARI NG OFFI CER KRAMER: Anything further on this
point? Ckay, we are going to adjourn for at |least ten
m nutes, for planning purposes, to a closed session, in
accordance with Government Code Section 11126 subdi vi sion
(c)(3), which allows a state body, including a del egated
conmttee, to hold a closed session to deliberate on a
decision to be reached in a proceeding the state body was
required by law to conduct. So folks on the tel ephone, you
can hang with us, you could call inin ten mnutes. W
m ght not be back by then but | wanted to at |east give you
a mnimumtinme for your break.

If there is anyone on the phone who wants to get a
nmessage about when exactly to conme back we can do that if
you speak up and either give the -- send the Public Adviser
an email. Do you have your Bl ackBerry, M. Roberts? Wuld
that work for the Public Adviser address?

(kay, so the address that is in the notice, just
publ i cadvi ser @ner gy. ca.gov. Then he can send you an enai
when we do cone back, precisely. So we will go off the
record and into that closed session and see you shortly.

(The Conmittee adjourned into closed session

at 10:29 a.m)

(The Conmittee Hearing reconvened at
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14

10: 56 a. m)

HEARI NG OFFI CER KRAMER: (Ckay, we are back on the
record. The Comm ttee has enmerged froma closed session to
di scuss the topics and issues to be presented today and it
has deci ded to separate the issues. So the question of any
changes to the bonding and insurance requirenents will be
addressed via the applicant's filing of an anmendnent request
with the Conm ssion.

M. MKinsey, do you have any tinetable that you
are predicting for when that woul d begi n?

MR. McKINSEY: Not an exact one but as soon as
possible. 1 was just starting to have that discussion this
nmorning to figure out what -- the intent is largely to use
the materials that have already been prepared and shape that
into the format requirenents for a petition to anmend, which
is fairly much a tenplate we have. | just can't conmt to a
specific date right now today.

HEARI NG OFFI CER KRAMER: (Ckay. So that then w |
| eave for today's hearing the question of whether as of
today there is a violation of a Conm ssion condition or
order. And if one is found, what the appropriate sanction
or penalty would be for that, basically |eaving the tool of
an anmendnent to that subsequent process.

So with that, the Commttee actually had a couple

of questions we mght as well just put out there to nmake
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sure that they get addressed by testinony if we need any.
Three questions actually.

I s the bond that was required by the purchase and
sal e agreenent that was referred to in 2001 in the
Conmi ssion Order, is that still in effect?

And al so, is the insurance that was referred to in
that same order and agreenent, is that still in effect as of
today, and if it is, when would it expire? Each of those.

And then, the staff proposed condition nmakes
reference to a closure plan and we were just wondering, has
one ever been prepared? Because we know that in nmany of our
cases closure plans are only prepared towards the end of a
power plant's life, so we are wondering if one was actually
prepared for this particular project. Perhaps it was during
the tinme when the project was not running. But that is of
interest to us although it may not be directly rel evant, but
then again it nmay.

So with that, with that we will -- first I'll ask,
do the parties need to -- do they need a mnute or two to
organi ze their thoughts and adjust their presentations?

Seei ng none. M. Money and M. Col eman, what
testinmony do you wish to offer on the topic of, was there a
violation and if so what the penalty should be?

MR. MOONEY: Well, we have submitted M. Col eman's

testinmony and I was just going to ask him In light of the
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wi t hdrawal of Bottle Rock's testinony and the direction this
has taken, just ask himthat he would affirmhis testinony.

In ternms of whether or not there has been a
violation. | think that the information that has been
provided to the Board in ternms of the exhibits, so what we
would like to do is offer our exhibits and then further
address those issues through oral argunent.

| would note that the questions that the Conmttee
had about is the bond still in effect and is their insurance
still in effect, those are really directed probably nore
towards Bottle Rock. But | would note that at the workshop
M. Harns, he was asked by nme if the bond was still in
ef fect and he acknow edged that the bond had been cancel ed.

It's nmy understanding frominformation probably in the

record sonewhere that the insurance policy is still in
effect but it is nmy understanding that M. Harns admtted at
t he workshop that the bond was no | onger -- that the bond
had been cancel ed after they had entered into the eighth
amendnent .

HEARI NG OFFI CER KRAMER: (Ckay, thank you. | don't
t hink the workshop was transcribed so it probably is not
witten dowmn anywhere. But you are correct that the
applicant - the project owner, | can't use the word
"applicant” in this case - would be the best source of that

i nformati on.
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MR MOONEY: But | would nove to -- | would offer
the exhibits, our Exhibits 1 through 11 that we have
submtted. And then with regards to Exhibit 1, we do have a
copy of the May 21st, 2009 letter now, | do have a copy of
that. That was Exhibit 7 that was duplicative of Exhibit 6.

It was correctly identified. That you referenced at the
begi nni ng of the hearing.

HEARI NG OFFI CER KRAMER:  Ckay.

MR. MOONEY: | have copies. |If | could hand that
out just to have that entered in as well.

HEARI NG OFFI CER KRAMER:  You just have one copy?

MR. MOONEY: No, | have nultiple, | have multiple
copi es.

HEARI NG OFFI CER KRAMER. G eat. Please provide
two for us. And then |I'd ask you to docket that today if
you can. Send it to Dockets via email and the parties.

MR, MOONEY: Ckay.

HEARI NG OFFI CER KRAMER: Do you have el ectronic
copies of that?

MR. MOONEY: | do have an electronic copy of it
and | do have a -- It is an itemthat was already in the
docket and it's Docket 79-AFC-4C. And | was al so inforned
that it does have a transaction nunber and the transaction
nunmber i s 51637.

HEARI NG OFFI CER KRAMER: (Ckay. And is that narked
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on the copy?

MR MOONEY: No, | don't believe it's marked on
t he copy.

HEARI NG OFFI CER KRAMER: (Ckay. Okay. Well then
with that information I'll let you know if you need to
resubmt it. Unless you hear fromnme you won't need to.

So this is Exhibit 7 that M. Money is passing out.

People who are famliar with ny style need to know
that 1'mbecoming a little nore, because |'mgetting snmarter
| think, becomng a little nore careful about what goes into
the record and what doesn't. M. Money, I'mfirst going to
ask you if you have any objection to substituting for
Exhibit 4, Exhibit 106, which is a better copy of the
docunent and it was also optically character recognized,
whi ch nmeans we can word search it.

MR. MOONEY: | have no objection to that.

HEARI NG OFFI CER KRAMER:  Ckay.

MR. MOONEY: As long as Exhibit 6 is later entered
into the record.

HEARI NG OFFI CER KRAMER:  No, 106.

MR MOONEY: | nean 106, yes.

HEARI NG OFFI CER KRAMER:  Yes, it will be. If not
we can cone back.

And in the case of the letter fromM. Cruthers,
Exhibit 5. It sure |ooked to nme Iike Exhibit 402 is a
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better copy of that docunment.

MR. MOONEY: Again, no objection to that.

HEARI NG OFFI CER KRAMER: (Okay. Let's go back to
Exhibit 2, the photos that were submtted. Are any of them
rel evant to the question of a violation of the requirenents
to have a bond and insurance?

MR. MOONEY: They are to -- well, they are not to
the extent -- let me kind of qualify this a little bit.

They are not to the extent in ternms of the, you know, the
strict requirenents in ternms of, is there a bond

requi renent, yes, is there a bond, no. But they were
provided to give the Committee and the parties a sense of
the concerns that are out there. Wy there is the need for
t he bond and such as opposed to, is there an existing bond
requi renent and has that been conplied with. Hopefully that
answer ed your questi on.

HEARI NG OFFI CER KRAMER: So then they woul d be
much nore relevant in the anendnent process.

MR. MOONEY: They woul d probably be nore rel evant
in the amendnent process, yes.

HEARI NG OFFI CER KRAMER: (Ckay. Would you like ne
to mark down that this was wi thdrawn by you or refused by
the Committee?

MR MOONEY: We'll wi thdraw t hem

HEARI NG OFFI CER KRAMER: Thank you. And if | ever
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have to put all the exhibits on a CD I've just saved about
250 negabyt es.

Does any other party object to the entry of
Exhibits 1, 3, 6, 7 through 11?

MR. BELL: No objection on behalf of staff?

HEARI NG OFFI CER KRAMER: Then those wi |l be
adm tted.

(Conpl ai nant's Exhibits 1, 3 and 6-11

were admitted into the record.)

HEARI NG OFFI CER KRAMER: Di d you have anyt hi ng
nore by way of testinony, M. Money?

MR, MOONEY: Not hing by way of testinony.

HEARI NG OFFI CER KRAMER: Thank you. We'll cone
back to you on cross-exam nation after we have heard from
the other direct testinony.

Proj ect Owner/ Respondent, you had listed
M. Harnms, M. MKinsey, but | guess he wasn't able to be
Wi th us today?

MR McKINSEY: That's correct.

HEARI NG OFFI CER KRAMER: So do you have anyt hi ng
el se you want to offer by way of testinony?

MR, McKI NSEY:  No.

HEARI NG OFFI CER KRAMER: You want to go through
your exhibits now?

MR. McKI NSEY: Sur e.
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HEARI NG OFFI CER KRAMVER:  Exhibit 103, | think
Exhibit 200 is a better copy of the decision.

MR McKINSEY: W wthdraw our Exhibit 103, we
certainly can see that.

(Respondent's Exhibit 103 was w t hdrawn.)

HEARI NG OFFI CER KRAMER: Did you get a chance to
conpare Exhibits 104 and 105 with Exhibit 601 from Lake
County?

MR. McKINSEY: You know, we did not conpare them

At | east on the cover page they portend to be the sane
docunent .

HEARI NG OFFI CER KRAMER: Ckay. We'll keep that
one in and then naybe | eave the Lake County ones out then.

And then on Exhibit 110. The Departnent of Water
Resources subnmitted all the pieces. Basically you have the
pur chase agreenent and then seven of the eight amendnents to
the agreenent all in one docunment and they broke them out
into their Exhibits 401 and then 403 t hrough 409. And
theirs | think were a little nore readabl e.

MR. McKINSEY: Yes, | agree, their copies were
cl eaner and probably present a better copy to use.

HEARI NG OFFI CER KRAMER: (Ckay, so we'll go with
theirs.

And then Exhibit 112, the settlenment agreenent and

rel ease of clains. That was included in DAR s Exhi bit 410,
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whi ch was a conbination of the settlenent agreenent and the
| arger, recent, |atest amendnent to the purchase and sale
agreenent. So we'll go with 410, is that okay?

MR. McKINSEY: Yes, that's fine.

HEARI NG OFFI CER KRAMER: Let's see. Exhibit 102,
that just relates to the anobunt of -- the estimate of costs
of decomm ssioning. So that is no |onger relevant given the
bi furcation, is it?

MR. McKINSEY: Correct.

HEARI NG OFFI CER KRAMER: Are you wi t hdrawi ng t hat
one?

MR. McKINSEY: Yes, Bottle Rock Power wi thdraws
102.

HEARI NG OFFI CER KRAMER: (Ckay. And would the sane
argunment go for the photographs?

MR. McKINSEY: | was waiting for that, yes.

HEARI NG OFFI CER KRAMER: 101, are you w t hdraw ng
t hat ?

MR. McKINSEY: Yes, we withdraw 101 as wel .

HEARI NG OFFI CER KRAMER: (Ckay. So then we have
remai ning to be offered Exhibit 100, 104 through 109.

MR. MOONEY: It is my understanding that they
Wi thdrew M. Harnms' testinony in their submttal.

HEARI NG OFFI CER KRAMER: Did you say you --

MR. McKINSEY: No, no. W withdrew bringing him
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here as a witness but it wasn't our intent to w thdraw any
of our testinony.

HEARI NG OFFI CER KRAMER: Ckay. So, M. Mboney,
are you objecting to Exhibit 1007

MR. MOONEY: Well we don't have the opportunity to
cross-examne himon it.

MR BELL: Nor does staff.

HEARI NG OFFI CER KRAMER. M. MKi nsey, do you want
to argue in favor?

MR. McKINSEY: Well, | guess to sonme extent if
there are certain portions of his testinony that a party
felt they had some particul ar cross-exam nation that we
m ght be able to sinply agree to withdraw t hose portions of
it. | think his testinony is relevant, in particular to the
conduct of the project owner during this tine period. In
ot her words, that the project owner did indeed negotiate
with the California Departnent of Water Resources to amend
t he agreenent.

MR MOONEY: If | may read fromtheir revised
suppl emental statenment, it says the witness was w thdrawn.
So | am not sure how you could subnmt testinony of a w tness
that's been withdrawn. It says: "To the extent that any
Wi tnesses were identified in Bottle Rock's direct testinony
subm tted January 4, 2013, such wi tnesses have been

w t hdrawn. "
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MR. McKINSEY: It may have been our nonencl ature
but what we intended was witnesses to present at the hearing
for live testinony.

HEARI NG OFFI CER KRAMER: So, M. Mooney, which
specific portions of that testinmony would you be wanting to
cross-exam ne regardi ng?

MR. MOONEY: |'d probably have to go back and
| ook. And quite frankly, it really affected how | prepared
for today's hearing. Wen | was told that M. Harns'
testimony had been withdrawn | didn't, | didn't spend the
weekend preparing to cross-exanm ne M. Harns.

MR BELL: And on behalf of staff | have to admt
| al so abandoned ny efforts to prepare for cross-exan nation
of M. Harns and enjoyed a three-day weekend in Di sneyl and
with ny famly instead.

MR. MOONEY: And quite frankly, I amnot sure how
you Wi thdraw a witness but then submt their testinony.

That seens like trying to do an end-around around the rules
and the procedures.

HEARI NG OFFI CER KRAMER: Wl | then --

MR. McKINSEY: And --

HEARI NG OFFI CER KRAMER. M. MKi nsey, go ahead.

MR. McKINSEY: And | think that -- | conpletely
understand the concerns of both the staff and the

conplainant and so | was trying to just verify -- | think
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procedurally what I'd really like is to have a few m nutes,
per haps, and then we can cone back to this, but |I'm hoping I
can agree to withdraw this as testinony. A substanti al
amount of the information about what occurred is in what is
essentially our argunment and it is really an interpretation
of what occurred, | don't think we are disputing what
happened. And so | just want to verify that, that | am not
| eaving a hole by conceding this but I may be able to do
t hat .

HEARI NG OFFI CER KRAMER: How | ong woul d that take
you?

MR McKINSEY: A few m nutes.

HEARI NG OFFI CER KRAMER: Ckay, we'll go off the
record for two m nutes.

(OFf the record at 11:16 a.m)

(On the record at 11:20 a.m)

HEARI NG OFFI CER KRAMER. M. MKi nsey?

MR. McKINSEY: Thank you, Hearing Oficer Kramer
The project owner w thdraws Exhibit 100, the testinony of
M. Harns.

HEARI NG OFFI CER KRAMER: Thank you. So then --
Let nme ask you about 104 and 105, are those relevant at this
point to the violation or not question?

MR. McKINSEY: No they're not.

HEARI NG OFFI CER KRAMER: You want to w t hdraw
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t hose as wel | ?

MR. McKINSEY: Yes, the project owner wthdraws
Exhi bits 104 and 105.

HEARI NG OFFI CER KRAMER:  And then woul d 108 and
109, the Lake County zoning designations and code be in the
sane situation?

MR McKINSEY: Yes, that's correct. W wthdraw,
the project owner w thdraws Exhibits 108 and 109.

HEARI NG OFFI CER KRAMER: (Ckay. So then what |
have left is 111 -- let me work forwards. 106, 107 and 111

Does anyone object to the admttance of those three

exhi bits?

MR BELL: Not on behalf of staff?

MR, MOONEY: No.

HEARI NG OFFI CER KRAMER: Thank you.

(Respondent's Exhibits 106, 107 and 111

were admitted into the record.)

HEARI NG OFFI CER KRAMER: Next up. Are you goi ng
to finish your testinony then, M. MKinsey?

MR. McKINSEY: Well technically | wasn't
testifying.

HEARI NG OFFI CER KRAMER: | nean the offering of
evi dence.

MR. McKINSEY: Yes. You know, the questions you

asked | thought could easily be addressed sinply as
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argunment. But |I'mnot sure how confortable -- | nean, the
Comm ttee is asking the questions so they could decide if
they wanted them answered as testinony per se.

HEARI NG OFFI CER KRAMER: But we do need to at
| east stipulate or sonmething to the existence or non-
exi stence of the bond and the insurance.

MR. McKINSEY: The project owner can stipulate to
that the bond was i ndeed w t hdrawn upon the conpletion of
t he amendnent so that there is not a bond in place at this
time.

And they can stipulate that the insurance policy
-- | don't know the exact expiration but it was a five year
i nsurance policy and it is still in effect for at | east two
nore years. The best guess is it's in '"14 or '15 i s when
the insurance policy would expire.

And on the closure plan question, the project
owner doesn't have any know edge of a closure plan being
prepared. It would have been prepared by Departnent of
Wat er Resources between '97 and 2000 if it was prepared but
it would presumably have been in the dockets. [|'ve never
seen it. But that was in anticipation of closure. And the
pur chase essentially stopped that process noving forward and
instead it became a purchase by a new project owner. So the
proj ect owner does not believe one was prepared. But DWR

may be al so able to address that one.
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PRESI DI NG MEMBER DOUGLAS: Let ne just ask one
foll owup question. Was the engineering estimate or
anal ysi s done?

MR. McKINSEY: During the purchase process one
engi neering attenpt was made to provide the estimte and
that's where the $5 nmillion bond nunber canme from But |
t hi nk everybody concedes it was a pretty rough edge of the
envel ope attenpt to put sonething out there and not to a
specific decommissioning criteria with bids and quotes or
anyt hing that you mght normally try to do to pin down costs
when you're trying to finance or plan for.

HEARI NG OFFI CER KRAMER: First, regarding the
stipulation. Do the other parties stipulate to
M. MKinsey's proposal that the bond has been cancel ed and
that the insurance is still in effect at |east until 2014.

MR BELL: Based on the information available to
staff we would be willing to stipulate to those two.

HEARI NG OFFI CER KRAMER: M. Mooney?

MR. MOONEY: We would be willing to stipulate with
regards to the bond. You know, quite frankly in the record
| haven't seen anything about, you know, the date of the
i nsurance policy. So that being the date or when it would
expire. That being said, I will, you know, take counsel at
his word that that is, in fact, the case and so stipul ate.

But if that turns out to be different then | think the
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parti es should be notified.

HEARI NG OFFI CER KRAMER: Ckay. M. MKinsey, do
you know when the bond was cancel ed?

MR McKINSEY: No, but let nme ask if our
representative does. Early Septenber is the estinmate.

HEARI NG OFFI CER KRAVER: O 2012?

MR. McKINSEY: Correct.

HEARI NG OFFI CER KRAMER: (Ckay. Thank you for
proposi ng that stipulation. M. Dunnigan, did you have any
di sagreenent with the stipulation?

MR. DUNNI GAN: No, no di sagreenent.

HEARI NG OFFI CER KRAMER: (Ckay. Then let's nove on
to our next party and that would be Comm ssion staff. You
only had cross exam nation |isted in your statenent but
you' ve heard a couple of the questions. So let ne ask if
staff is aware of any closure plan tat was prepared during
the life of this project?

MR BELL: No, that wasn't a matter that we
addressed by itself, staff was | ooking at the closure plan
inrelation to the bond requirenent. W felt that the
rel evance of a closure plan has to do with the anmount of
bond that's required by the 2001 order.

W do note that there was a closure estimate
prepared based on what was submitted in Cctober of 2011 by

an organi zati on known as Pl ant Recl amation, which Bottle
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Rock was relying on to try to in sone way justify the
elimnation of the bond. That closure plan staff felt was
insufficient to justify that change or any change.

So the closure plan by itself in a vacuum | don't
think was a relevant factor here. It's only as it relates
to the anount of the bond requirenent. Now eventually staff
is going to have to deal with the closure plan towards the
end of life, the life of the project, but I don't think
that's before us now.

HEARI NG OFFI CER KRAMER: So the only reason it
woul d be rel evant today was to try to come up with a nunber
for the bond?

MR BELL: That's correct. There had been sone
nunbers passed around. | know M. MKinsey noted that back

in 2001, at that tinme there was a back of the envel ope

estimate. | do note that M. Najarian, who sat in the seat
of M. Marxen, had a figure closer to $10 mllion that the
Conmi ssion rejected and accepted the $5 mllion

representation of the project owner then. Since that tine
di fferent anmounts have been put forth. At one point DWR had
suggested, | believe in a letter and correct ne if |I'mwong
on the date but around 2009, that the nunber could be cl oser
to $20 million. [|I'mnot sure what that was based on at the
time.

There was tal k about how nuch the total
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decomm ssioning for this facility would be. So when we're
tal ki ng about a decomm ssioning plan, really the staff sees
that as relevant to the question of the anobunt of the bond
and not whether or not a decomm ssioning plan should be put
forth prior to the project eventually bei ng decomm ssi oned.

HEARI NG OFFI CER KRAMER: Was that, by chance, one
of your exhibits, M. Money?

MR. MOONEY: Yes it was ny exhibit, | believe it
was exhibit -- | want to say it -- | want to say it was
Exhibit 8. | know it was one of our exhibits. And we also
put in there, just to kind of follow up on that, a couple of
our exhibits also had estimates that were submtted by
Bottle Rock to DWR back in 2007/2008. And that's where we
cane up with the figure, | think it was $9 mllion-plus
dol | ars for deconm ssioning and recl amati on.

HEARI NG OFFI CER KRAMER: (Ckay, it's not exhibit 8
because that was fromBottle Rock to DWR

MR. McKINSEY: Well that could be it, actually.
VWhat M. Mooney is referring to is there was a dial ogue
goi ng on and an exchange of various positions on the
decommi ssi oni ng costs, and so it could have been in that
letter.

HEARI NG OFFI CER KRAMER: No, actually | found
it --

MR. MOONEY: Actually it's probably either 9 or --
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it's either --

HEARI NG OFFI CER KRAMER:  |t's 10.

MR. MOONEY: -- either probably 9 or 10.

HEARI NG OFFI CER KRAMER:  No, it is 10, |I'm ooking
at it on my screen.

MR. MOONEY: It was the second page of that
Exhibit 10 where they cane up with the -- after having
reviewed the various submttals of Bottle Rock to DWR t hey
were critical of it and cane up with their $20 mllion
figure.

HEARI NG OFFI CER KRAMER: (Ckay, thank you. Your
exhibits, M. Bell?

MR. BELL: Yes. In reviewing the other exhibits
that had been offered by the other parties staff had two
exhibits that it wished the Committee to take judicial
notice of. There are other exhibits as well but staff did
not want to offer duplicative docunents into evidence.

HEARI NG OFFI CER KRAMER: (Ckay. | note that the
description on Exhibit 200 has changed fromyour filing. |
think for some reason it was -- it had an error. It was, in
fact, the original Conm ssion decision. W can just take
official notice of that since it's a Conm ssion docunent.

MR BELL: Yes.

HEARI NG OFFI CER KRAMER:  And Exhibit 201 was the

best copy of the transcript of the May 2001 busi ness
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nmeeting. Are you offering that?

MR BELL: Yes.

HEARI NG OFFI CER KRAMER: |s there any objection to
adm tting Exhibit 201, which is the transcript of the My
busi ness neeting?

Seeing none that is admtted.

(Staff's Exhibit 201 was adm tted

into the record.)

HEARI NG OFFI CER KRAMER: The Col eman Trust.

M. Peterson, you did not have any testinony. And | don't
know i f you want to offer anything in lieu of what's

transpi red today but you did have one exhibit, which was the
geot hermal | ease agreenent from 1975.

MR. PETERSON: We would withdraw that as not
rel evant.

HEARI NG OFFI CER KRAMER: Thank you. And then we
have the Departnent of Water Resources. And we have agreed
with M. MKinsey, | believe, that Exhibits 401 and 403-409
are going to substitute for his exhibit 110.

And then we agreed with M. Col eman that Exhibit
402 is the better copy -- I'll change the description so
it's nore informative, of the letter from Catherine Cruthers
to our Chairman inform ng the Conm ssion that the agreenent
bet ween DWR and Bottl e Rock was bei ng anended.

| don't really think we need to have Exhi bit 400,
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it's just a certification of the record. And if the parties
agree that the docunents cone in that's not inportant at
this point.

MR DUNNIGAN:  I'Il withdraw that.

HEARI NG OFFI CER KRAMER: Thank you. So then we
have Exhibits -- and then let's see. Also with M. MKinsey
we agreed that 410 was a better copy of his 112. So is
there any objection to admtting Exhibits 401 through 4107

(No response.)

HEARI NG OFFI CER KRAMER: Seei ng none they are
adm tted.

(Departnent of Water Resources' Exhibits 401

t hrough 410 were admtted into the record.)

HEARI NG OFFI CER KRAMER: Lake County had two
exhibits. Exhibit 602 is a copy of the bonds for their
site. They're described as for the Bottle Rock Power site.

Do we have anyone from Lake County on the phone?

(No response.)

HEARI NG OFFI CER KRAMER: M. MKi nsey, perhaps you
can answer. These bonds, are they still in effect?

MR. McKINSEY: They are. But we would al so
suggest that -- we have already, | think, the project
owner's version of the use permt, at |east the |arger
dynamic. But both of those | think at this point would al so

be irrelevant to the proceeding.
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HEARI NG OFFI CER KRAMER: (Ckay, so havi ng nobody to
refuse themwe will refuse themon the Conmttee's stead.

That does raise a question though, which is, are
t hese bonds in favor of Lake County nmeant to satisfy any
obligation to provide bonds for the Energy Comm ssion or are
they for a separate purpose?

MR. McKINSEY: They are for a separate purpose and
separate permts.

HEARI NG OFFI CER KRAMER: And that's the use
permts on the steamfields?

MR MKINSEY: That's correct.

HEARI NG OFFI CER KRAMER: Wi ch are a different
property than the property upon which the power plant is
construct ed.

MR. McKINSEY: They're a different portion of the
property, that's correct.

HEARI NG OFFI CER KRAMER: Ckay. Ckay, | think we
have dealt with all the exhibits. | apologize for the
intensity of my focus, but we have di scovered at tines when
we have boxes of materials that are irrelevant it can
produce various nmanagenent and | egal headaches that we are
trying to avoid.

So now let's turn around to cross-exam nation.

Ch, M. Dunnigan, are you aware of any closure

pl an that was produced for this project?
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MR DUNNIGAN: No, I"'mnot, | amnot aware of a
closure plan. As | recall it was done with the -- there was
di scussion with the original manager, M. Suess, for which a
cl osure plan was not devel oped. And so nothi ng bear
fruition fromthat.

HEARI NG OFFI CER KRAMER: (Ckay, thank you.

M . Mooney, any cross-exam nation?

MR, MOONEY: | don't think there's any w tnesses
t o cross-exan ne.

HEARI NG OFFI CER KRAMER: It's a formality, just
goi ng down my |ist.

MR. MOONEY: (Laughs) So no.

HEARI NG OFFI CER KRAMER: Thank you. M. MKi nsey.

MR. McKINSEY: The project owner has no cross-
exam nation either.

HEARI NG OFFI CER KRAVER:  Staff?

MR, BELL: No.

HEARI NG OFFI CER KRAMER: (Ckay. So now we have
reached the tine for argunent. Wy don't we go down in the
sanme order as the testinony. M. Mboney.

MR. MOONEY: Thank you. Wth kind of the change
of the scope of the hearing I'll attenpt to address those
i ssues that are before the Conmttee this norning and try
not to get into the areas that we tal ked about in terns of

how t he docunent should be or the order should be amended.
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We believe that it's quite clear that there was an
obl i gation under the existing order in 2001 to conply with
the agreenent or to conply with the provisions of the
purchase of sale agreenent, specifically Sections 2.4 and
2.5. In 2.5 they still have their environmental conpliance
but they -- well, they still have their insurance policy.
But then amendnent that they have entered into takes away
that obligation or at |least the obligation with DWR

Wth sonme of the information that was also in the
staff exhibit in ternms of the transcript it was quite clear
back in 2001 when the Comm ssion was approving the order
that they wanted to ensure that there woul d be sufficient
i nsurance and sufficient bonding to address the cl osure down
t he road.

And Bottle Rock knew that. W think in the
exhibits that we have provided, the correspondence between
Bottle Rock and its representatives and the Departnent of
Wat er Resources, they were aware that any changes to the
bondi ng requirenment would need to go to the Conmm ssi on.
There was correspondence that they said, well, we'll
certainly need to go to the Commi ssion with regards to this.

But instead they just went ahead and cancel ed --
they entered into the agreenent, cancel ed their bond,
wi t hout any real official notice or perm ssion, | should

say. They did send a letter saying, we' re thinking about
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entering into this agreenent, but they didn't conme and ask
t he Comm ssion's approval to do away with the bond
requirenent. They just did it on their owmn. We think it is
quite clear that that is a violation of the 2001 order.

What we would like to see done is that the
Comm ssion enforce the order, a requirenent to clarify --
that the provisions in the 2001 order that remain, there
shoul d be strict conpliance with this purchase agreenent.
That that included Sections 2.4 and 2.5. That they needed
to, prior to maki ng any changes to those provisions that
t hey needed to cone to the Comm ssion and ask for perm ssion
to be relieved of those obligation under Sections 2.4 and
2.5, which they did not.

We agree with staff's reconmendati on that there
shoul d be a penalty inposed, a civil penalty of $10,000. W
think that's appropriate. W think it is particularly
appropriate in light of the fact that, as | said earlier,
t here was correspondence between DWR and Bottl e Rock about
the need to go before the Comm ssion prior to doing this,
prior to taking this action and they just sidestepped the
Conmmi ssi on.

So in addition we think that an order fromthe
Comm ssi on, since the bond has been cancel ed, that any order
fromthe Comm ssion not only direct the reinstatenment of the

bond but put a time frame on when that bond shoul d be

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o B~ w N P

N NN N NN R R R R R R R R R
O N W N kB O © O N o 00 »h W N R O

39

reinstated. We did not say that in our prehearing statenent
in ternms of asking for a tine line but ny experience is an
order such as this should come -- should have a date certain
on when there should be conpliance.

The other thing, since -- this is all kind of
mur ky now because DWR has, through this eighth amendnent,
has attenpted to absolve itself of its obligations under the
purchase agreenent. And part of the bonding requirenents
was that there be a estinmate provided in terns of what the
bondi ng requirenments should be and then DWR was to sign off
on that. And as indicated by sone of the correspondence and
| think it was as M. Kramer pointed out, Exhibit 10, DWR
had sonme various concerns about what the bondi ng
requi renents shoul d be.

So we believe that the Conm ssion's order should
not only direct the reinstatenent of the bond but that a
decommi ssioning estimate that was required to be submtted
under 2.4 to DWR be submitted to the comm ssion or to
Comm ssion staff for review and that upon that review there
may need to be an adjustnment of the bonding requirenent.

Now again, this has gotten a little nmurky because
DWR no | onger has any -- well, | would say they still do but
they may argue that they no | onger have any contract ual
obligation to do that review. So the Conm ssion's order

should either direct DAR to do that review, or in the
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absence of DWR doing that review of what the bond
requi renent should be, | would think that the best entity to
do that review would be Comm ssion staff.

And then -- and since there has -- under Section
2.4 and under the prior purchase agreenent, the purchase
agreenent, there was an obligation of Bottle Rock to be
submitting this, | believe it was on annual basis and
apparently it has not be submtted other than this October
2011 one that is no longer in evidence here. It hasn't been
subm tted.

So we woul d al so ask that the Comm ssion's order
directing conpliance with the 2001 order also set a date
certain as to when the deconm ssioning estimte costs would
be submtted. W would think that two to three nonths woul d
be an appropriate tine frame for that. And then the order
shoul d reflect that the bond nmay be adjusted accordingly
based upon that deconm ssioning estimte. Thank you.

HEARI NG OFFI CER KRAMER: Thank you. M. MKi nsey,
woul d you prefer to go | ast or now?

MR McKINSEY: | can go now.

HEARI NG OFFI CER KRAMER:  Ckay.

MR. McKINSEY: | think that probably the nost
i nportant difference of opinion between the project owner
and M. Mooney's comrents woul d be the concept that it was

quite clear that there was a particular obligation. And in
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fact I think the biggest problemthat allowed this to happen
was that back in 2001, which was a very busy tinme for the
Ener gy Conmmi ssion, what happened and what got adopted wasn't
very clear and it didn't nmake its way into the Energy

Comm ssion's normal regul atory conpliance franmework.

And | amnot trying to fault any of the parties
back then, and in fact I was working for Bottle Rock at the
time on this transaction, it sinply is what happened. And
it's an exanple that you have to be incredibly careful when
choosi ng | anguage and wording to ensure that sonebody can
| ook at sonmething a week, a nonth, a year or in this case 11
years | ater, and know what they were supposed to do or not
supposed to do.

The order was internally inconsistent and that was
because it used a term"the parties.” And just by starting
with that direction that the parties shall conform it was
i nconsi stent. Because by definition, by releasing the order
and by issuing it they were renoving one of those two
entities, the California Departnment of Water Resources, that
woul d have been a party. And so a very precise order back
t hen woul d have been to direct the project owner to not only
adhere to this docunent but to treat it as an Energy
Conmm ssion order in and of itself.

It also could have done what | think M. Money

was suggesting it did but it didn't, which is to say, and

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o B~ w N P

N NN N NN R R R R R R R R R
O N W N kB O © O N o 00 »h W N R O

42

specifically shall maintain a bond in accordance with 2.4 or
i nsurance in accordance with 2.5. Al it said was to adhere
to an agreenent.

And | explain this not to suggest that this
woul dn't have been a | ot better had a petition to anmend been
submtted in Septenber but if we actually | ook at the rest
of the language in that order it says, strictly adhere to
the terms of the agreenment. And yet the California
Depart ment of Resources docunents that they have submtted
indicate that in that case there should have been nine or
ten, or at least eight, petitions to amend submitted al ready
because it has been anended eight tines. It was anmended
several tines after that day in Muy.

And that reflects part of why this wasn't a great
order. It didn't nmake its way as a condition of
certification with very expressed | anguage, w th annual
reporting and verification requirenments |ike the Energy
Conmi ssion uses for conditions of certification. And as a
result it frankly was lost in a fog of time. And back in
that fog of time it had sonme anbi guous | anguage.

And | explain this only to one point and that is
that the project owner today had no intent of violating an
order, and quite the opposite, was very deternm ned to, and
still is, to operate the project in conformty with al

environnmental |aws, permts and approvals. And undert ook
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this negotiation with the state of California, the

Depart ment of WAter Resources, with a conplete good-faith
intent to resolve and change an agreenment w thout any intent
to violate a condition or an order by the Energy Conm ssi on.

And that goes particularly inportant to the nature
of the finding by the Coommission. |If, for instance, there
was evi dence of parties conspiring to deceive the
Comm ssion. |If that was the case then perhaps you could see
the intent of trying to censure or penalize the project
owner. But in this case what you really have, it was open
and it wasn't hidden, it was even disclosed in advance to
t he Conmi ssi on.

And even, | think, the Comm ssion didn't react to
it for the very sane reason, that it wasn't codified into
the conpliance matrix with all the other conditions of
certification for this project at all. There was no
condition of certification that required a bond requirenent.

There are conditions of certification that address
decommi ssi oni ng and cl osure |ike nost projects have.

And so as this has unfol ded the project owner has
agreed, in particular, to submt a petition to anmend so that
this can be addressed carefully as to what needs to be done
in the future. But as to what occurred in the past, the
proj ect owner did not engage in the type of conduct that

shoul d be penalized or punished and indeed it literally was
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an i nnocent m stake.

| can also tell you that I was involved in the
comuni cations through portions of the decade that has
passed with DAR in negoti ations around the bond requirenent.

And the actual position of DWR had been expressed at sone
points that, isn't this something that m ght require
approval, but it was never actually agreed by both parties,
| et al one one of them Instead it was one of those
t houghts, well, we need to make sure that the Energy
Comm ssi on doesn't have any issues with what we do.

But again, the fog of tine can get in the way
here. It took many, many years to get to the point that DWR
was able to get to today to satisfy thenselves that in this
present day they were able to get a conplete rel ease and
that the state of California no | onger had any concerns over
liability and the other things that drove the need for the
bond in the first place.

And | think you'll hear fromthe Departnent of
Wat er Resources a very simlar story and expl anation, that
this was indeed an intent to do what was in the interest of
the state of California, w thout any know edge that that
order could have been interpreted to suggest that what they
were doing was a violation. And that ten year history of
repeat ed anmendnents set that up for that occurrence today.

And | only say this because | have seen the
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evolution of this client for 11 to 12 years. | have seen it
go fromwhat was, indeed, a newly fornmed corporation with
one person behind it, Ron Suess and his vision to bring the
Bottl e Rock Power Plant back to fruition. | have seen it go
fromthat to a mature, experienced and professionally
managed entity that | ooks the sanme as all of ny other
clients before the Energy Commi ssion in terns of naintaining
a conpliance matrix for all of their permts and approval s
and a determ nation to adhere to them Trenendously

i mproved professional standards; all the things that needed
to be in place were done.

And as |'ve watched that unfold | know that this
is a huge inportance to them that they do not want the
Energy Conmi ssion to | abel them as having engaged i n conduct
that would nmerit a fine or censure because their conduct was
wel | -i ntended and was in the open and was engaged in the
very same state that the Energy Commission is a departnent
of, that also the Departnent of Water Resources.

And so the $10,000 nunber is not the issue as nuch
as the fact that it would be a fine and that it would be
announci ng that the project owner had done sonething that
was violative of their permit in a situation where they were
not given and not handed the type of clear, concise
i nstructions and order and notice that they should have been

provided in 2001. And again, the project owner is not
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concedi ng the need, because it is the right resolution to go
forward, but does not feel that their conduct nerits
puni shrent .

HEARI NG OFFI CER KRAMER: Thank you.

MR, MOONEY: If | may just comrent?

HEARI NG OFFI CER KRAMER: Let's go around first.

MR MOONEY: Well, it was nore of, it was nore in
the form of an objection.

HEARI NG OFFI CER KRAMER: (Ckay, go ahead.

MR. MOONEY: This in terns of M. MKinsey's
comments bordered on testinony about the conpany, the
qgqualification and the conpliance, as opposed to argunent.
That's all.

HEARI NG OFFI CER KRAMER: Overruled, | think it was
appropriate rhetorical contents for that kind of argunent.

Staff. M. Bell.

MR. BELL: First I do want to respond to one
i ssue, which is that of notice and then I'Il go on to the
heart of staff argunent.

M. MKinsey stated that this had been done out in
the open and that staff had been placed on -- the Comm ssion
had been placed on sufficient notice of the changes that
wer e being proposed and that sinply is not correct. There
was a letter addressed to Chairman Wisenmller from

Depart ment of WAter Resources advising that Departnent of
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Wat er Resources and the project owner were proposing changes
to the original purchase and sal e agreenent by deleting
Sections 2.4 and 2.5 and attached a copy of that agreenent
for the Chairman's consideration.

However, the letter didn't say what the changes
were. The letter didn't say the changes involved the
del etion of the obligation to maintain a closure bond or
envi ronnment al inpairnment insurance policy and the attached
docunent didn't include those two provisions that had been
deleted. Additionally, 11 days after that docunent was sent
to Chai rman Wi senm || er, Departnent of Water Resources
signed off on the agreenent; 28 days |ater the agreenent
becane final. The information that we have before us is
t hat negoti ati ons had been happeni ng between DWR, the
project owner, and V.V. and J. Coleman LLC for at |east six
nmonths. So to say that the Conmmi ssion or that Comm ssion
staff were placed on notice and that this was being done in
the open, is sinply incorrect. Ckay.

The Energy Comm ssion's May 30, 2001 order placed
a condition on the project owner, a specific condition to
strictly adhere to the ternms of the purchase agreenent.
That condition required the mai ntenance of a deconm ssi oni ng
bond as well as the maintenance of an environnental
i mpai rment insurance policy of not less than $10 nmillion.

When Bottle Rock Power LLC entered into that August 29, 2012
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agreenent that elimnated those two requirenents, it
violated the conditions set forth in the Energy Conm ssion's
May 30, 2001 order.

Under Public Resources Code Section 25534 we have
three sanctioning options for a violation of the
Conmi ssion's orders or conditions. And that is, as | stated
earlier, to anend the conditions of certification, to revoke
certification, or to issue a fine.

Revocation is not warranted by the facts here.

As to anmending the conditions. R ght now we still
have a valid order in effect from 2001 stating that the
proj ect owner shall abide by the terns of that original
purchase and sal e agreenent. That agreenent has been
anended wi t hout Conm ssion approval to delete two
provi sions. Those provisions are the maintenance of a
decommi ssi oni ng bond in an anmount to be determ ned and the
mai nt enance of an environnental inpairnment insurance policy.
Those provisions, because of the actions taken by the
proj ect owner, do not exist.

The circunstances here warrant inposing condition
on the project owner to abide by those two original
provi sions. Staff has recomended | anguage for the
Comm ttee and the Conm ssion to consider that woul d i npose
two new conditions on the project owner that are, in effect,

those conditions that the project owner was required to
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abi de by. Staff has proposed condition COM 1-2013,

Fi nanci al Assurance for C osure and Deconm ssi oni ng, and
condition COW 2-2013, Environnmental |npairnment |nsurance
Policy. If the Committee accepts staff's reconmendati ons
the project owner would be in the same position that they
are or should be now in maintaining those two itens that the
Conmi ssi on ordered back in 2001.

| f the Comm ssion chooses not to accept that we
will be inlinbo, in effect, up until the tine that the
proj ect owner cones forward with enough information to
justify the deletion of those two provisions that were
requi red under the 2001 order.

Turning to a fine. Again, 25534 provides that a
fine can be inposed. The largest fine that the Comm ssion
coul d consider would be $75,000 plus $1,500 per day for each
violation with an upper limt of $50,000. Thus the total
t he Comm ssion could order, aggregate anount, would be
$125, 000.

In determ ning the amount of the fine 25534
subdi vision (e) instructs that we can consider the nature,
ci rcunst ances, extent and gravity of the violation or
vi ol ations, whether the violation is susceptible to renoval
or resolution, the cost to the state in pursuing the
enforcenment action, and with respect to the violator, the

ability to pay, the effect to the ability to continue in
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busi ness, any voluntary renoval or resolution efforts
undertaken, any prior history of violations, the degree of
cul pability, econom c savings, if any, resulting fromthe
violation, and other such natters as justice may require.

As to the nature of circunstances, extent and
gravity of the violation or violations, staff notes that in
mtigation there -- there has been no environnmental effects
as of yet because of the project owner's actions. There has
been no harmto the environnment, no harmto health or human
safety because of their actions. And also the project owner
does appear anenable to at |east presenting information that
woul d justify the deletion of these sections.

However, the project owner was on notice based on
sonme docunentation that has been provided and entered into
the record based on letters between the project owner and
DWR t hat Conmi ssi on approval shoul d be sought, the anmount of
decomm ssi oni ng woul d be nuch nore than what was presented
by the project owner. And also the information relied on by
the project owner, while not intentionally m sleading, did
exclude much of the itens that woul d be considered
appropriate for decomm ssioni ng.

Addi tionally, the anmobunt that the project owner
came up with to justify the elimnation of the closure bond
of over $2 million still doesn't get themto zero. Wich if

you | ook at the terns of the original purchase and sal e
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agreenent, any elimnation of the bond or reduction or
i ncrease in the anmount of the bond had to be justified by a
closure plan and that sinply didn't happen.

Whet her the violation is susceptible to renoval or
resolution staff does believe that ultimately it wll be,
either by the inposition of conditions of certification that
woul d from here on out nenorialize the project owner's
obligations; or by possibly at sonme future date, the renoval
of those obligations by the project owner. But for that we
are going to need nore information to justify the
elimnation of both the closure bond and the environnental
i mpai rment i nsurance policy.

Also a factor in mtigation that the Conm ssion
staff has taken into consideration. Even though the project
owner has elimnated the witten requirenent for a
envi ronnment al i npairnent insurance policy of |less than $10
mllion they do, in fact, based on information provided,
still have that environnental inpairnent insurance policy in
pl ace, at least for a couple nore years. The information
provided by M. Harnms is that at that tine Bottle Rock was
pl anning on unilaterally reducing that amount to $2 mllion.

Again, that's information that Bottle Rock at sone future
date will be able to cone forward with to justify the
elimnation of that. O as circunstances may present

t hensel ves, not cone forward with that information
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The cost to the state in staff tinme that it's
taken to pursue the violations brought forth are not
i nconsi derable. That's a part of our job and that's what we
are here to do. But that's sonething that the Conmttee can
take into consideration in assessing a fine.

And with respect to the violator, the ability to
pay, anongst other things. One of the reasons that the
proj ect owner feels that they shouldn't have to have the
envi ronnmental inpairments insurance policy and the closure
bond in place is that the project owner, based on the
representations that have been nade throughout these
proceedi ngs, are in a nmuch better financial place now than
the original purchaser of the property fromDAR in 2001.
Not to use that against thembut, well, they are nowin a
better position to pay than they were back in 2001.

The effect on the ability to continue business.
vol untary renoval or resolution efforts undertaken, prior
history of violations. | think the record on those facts
speak for thenselves. The project owner is willing, | think
at sone point, based on representations nade, to cone
forward with information justifying what they believe wll
justify the deletion of these requirenments. But we wll
have to take a | ook at that when the information cones in.

Taki ng everything as a whole, staff feels that a

| ower anount of a $10,000 fine based on the violation of the
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Comm ssion's 2001 is sufficient. It will send a nessage to
the project owner that they can't operate contrary to the
orders of the Conm ssion without prior Comm ssion approval
and wi thout prior justification.

HEARI NG OFFI CER KRAMER: A question for you.

MR BELL: Yes.

HEARI NG OFFI CER KRAMER:  Your proposed conditions
were witten, | assume, with the intention that these would
be, in effect, the amendnent that staff reconmended.

MR. BELL: Yes. Just because the project owner
has not avail ed thensel ves of the opportunity to use this as
a vehicle to change the original 2001 order, staff hasn't
given up on that idea. |In fact, those two provisions that
the project owner elimnated no | onger exist out of that
pur chase and sal e agreenent, that purchase and sal e
agreenent has been amended wit hout Comm ssion approval. So
i nstead of staying in Iinbo w thout those two provisions,
staff is recormmending that the Commttee inpose those on the
project owner. You can consider that to be punitive or you
can consider that to be corrective at this point, but that
is staff's recommendati on.

| do want to add one nore thing and that is,
understand that the project owner is or has planned to cone
forward with a petition to anend to try to justify the

del etion of these provisions or a nodification of these
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provi sions. The | anguage that staff proposed in COW 1-2013
regardi ng the closure bond would require that within 120
days followi ng adoption of the condition of certification --
now t he | anguage that was proposed here was prior to the
proj ect undertaking the position that they want to cone
forward with a separate petition to anend in anot her

pr oceedi ng.

If the Commttee wanted to in sone way nodify that
| anguage that would stay in position of COM 1-2013 for a
certain amount of time to allow the project owner to cone
forward with their petition to anend or wanted to accept the
| anguage in there, giving the project owner the 120 days to
either provide the information required to file a petition
to anend | think that's a path forward that m ght work for
ever ybody.

HEARI NG OFFI CER KRAMER: Now | ' m just wonderi ng,
in away we're tal king about freezing the status quo until
an anmendnent is processed which m ght change the
requirenents. So if the Conmttee found that the
requirenents remained in place would it be nore appropriate
that we sinply repeat what was in the original purchase and
sal e agreenent --

MR BELL: We can.

HEARI NG OFFI CER KRAMER: -- for the tinme being?

MR BELL: We can, if the Commttee finds that
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mere status quo is sufficient. However, M. MKinsey
hi msel f a nmonment ago, and staff agrees with this but to a
| esser extent. The original 2001 order could have been nore
artfully done. Rather than saying that you shall strictly
adhere to the provisions of this purchase and sal e agreenent
as the condition upon which that change of ownership was
approved the Comm ssion could have adopted additional,
separate conditions of certification outside of that order.
In fact, if that was before us today that's what
staff would recommend and that's where our recommendati on
comes now. In effect the |anguage that we have here is
changed slightly fromwhat was required in Sections 2.4 and
2.5 that were deleted but | think it adequately and
accurately reflects what the Comm ssion's intent was in
2001. Not just based on the | anguage in the order and in
t he | anguage of the original purchase and sal e agreenent,
but ont he assurances that the Conmi ssion acted on, based on
what was contained in the business neeting transcript when
it approved that order.
HEARI NG OFFI CER KRAMER: Wuld | be wong to read
t he purchase and sal e agreenent, specifically Section 2.4,
to say that they are going to provide a $5 million bond.
And if DAR is satisfied about its liability concerns then
its the option of the project owner to increase or decrease

it after they prove that a new nunber is supported by an
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anal ysi s.

MR BELL: Correct. Staff does note, and | think
we said that in our prehearing conference, that the plain
| anguage of Section 2.4 does contenplate that Section 2.4
could sone tinme in the future be nodified or possibly even
del eted. But other circunstances had to take place based on
the | anguage in Section 2.4 that sinply did not take pl ace.

HEARI NG OFFI CER KRAMER: Ckay. Any ot her
guestions? Thank you.

MR. BELL: And actually the suggestion that |
think that you' ve intimted out here that the Conmmttee
could sinply require future and ongoi ng conpliance with
Section 2.4 and 2.5 is a possibility. Staff's intent was to
make things as clear as possible as to exactly what the
obligations are of the project owner going forward.

HEARI NG OFFI CER KRAMER: (Ckay, thank you. The
Col eman Trust, do you have anything by way of oral argunent?

You didn't say you did in your statenment. |I'msorry, the
LLC.

MR. PETERSON:  No.

HEARI NG OFFI CER KRAMER: (Ckay, they are saying no,
for the tape.

You didn't indicate any need for argunent,

M . Dunni gan.
MR. DUNNIGAN:  Yes | did, | requested 20 m nutes.
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HEARI NG OFFI CER KRAMER: |'m sorry, you're right.

| did not capture it for sonme reason. Go ahead.

MR. DUNNI GAN:  First | would like to address
M. Mooney's oral argunent as well as nmention in his
prehearing statenent that DWR was aware that we needed
perm ssion fromthe Conm ssion to amend t he agreenent and he
cites Exhibit 6 as factual evidence for that. And if you
| ook at Exhibit 6 that's clearly not the case. Nowhere does
it say that we acknow edge that we needed perm ssion to
anend the agreenent, sinply that if there were to be a
rel ease fromthe Energy Comm ssion that DWR woul d wi sh to be
rel eased as well, so | would like to clarify that.

Secondly, I'd |like to address M. Bell's comrent
that they were not given sufficient notice. There is no
requi renent for the Departnment of Water Resources to receive
perm ssion fromthe Energy Conm ssion. However, recogni zing
that this eighth amendnent, we've anended it seven tines
previously. Recognizing that this ei ghth amendnent did have
sone effect we sent to the Energy Conmi ssion, to Chairnman
Weisenm |Iler, as well as M. Marxen and the County of Lake
in advi senent of what we wished to do. 1In fact, we
menti oned that we've enclosed a copy of the contract so that
you nmay eval uate any potential effects on your agency by
this proposed anendnent. That was sent on August 3rd, 2012.

Qur first response that we received fromthe Energy
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Comm ssion was 60 days later on the 2nd of COctober so | just
wi sh to address the coment that M. Bell made that they had
not received notice.

The Departnent of Water Resources acconpli shed
this anmendnent within the law and was consistent with the
Comm ssion's 2001 order. 1In fact, the eighth anendnent is
the eighth tinme that this purchase agreenent has been
anended; and each of those tines the Departnent of Water
Resources along with Bottle Rock LLC entered into an
agreenent and it was ratified by the Departnent of General
Services. And there was specific |anguage in the purchase
agreenent which allows us to do just that, it's Section
10.14 and it addresses anendnents specifically. And it's
very short and I'Il just very briefly:

"Buyer and seller can only enter into an

instrument in witing, executed by buyer and

sell er and approved by the California Departnent

of Ceneral Services."
We have done this eight tines and it is consistent with | aw
and is consistent with the very | anguage in the purchase
order which this Comm ssion approved.

It is also consistent with the public contract
code. Public Contract Code 10335 allows for the parties to
anmend contracts, which is also certified by Departnent of

CGeneral Services. And when these contracts are subnmtted to
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Ceneral Services the original agreenment as well as al

previ ous anmendnents are submtted as well. So they have as
their requirenment the conpl ete package before them before
they ratify a given anendnent.

As | nmentioned this is the eighth such tinme. 1In
no previous instance has anyone conpl ai ned or suggested in
any way that the Departnent of Water Resources was unable to
process an anendnent.

In fact, this particular anendnment was
contenplated, if you will, when the Conm ssion granted the
pur chase agreenent, in Section 2.4 it was explicit, if
seller receives a conplete release of liability on the
Franci sco Steam Fiel d Lease then buyer may adjust the anount
of an independent engineering estinmate that we could anend
the amendnent. It took 11 years for the parties to reach
t hat point between Bottle Rock, the | andowners and DWR where
there was a nutual agreenent in place that allowed for that
release of liability. It took 11 years for what was
contenplated in the original purchase agreenent to cone to
fore.

There is nothing in 2.4 that requires that as a
precondition of that release and anmendnent that there be
anot her bond in place. |If there is a continuing requirenent
for a bond, DWR has no position on it, that's not within our

authority to exact bonding requirenents upon it. But within
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2.4 it granted DAR the ability to and it was foreseen that
this eventuality could conme to pass. Wen the opportunity
cane we did the amendnent just as it was foreseen. There
was nothing within that section that precluded our ability
from proceedi ng, nor was there any precondition that was
necessary in order for DAR to proceed.

The amendnent was done properly, it has the
support of all the parties. | should also say that the
liability release is not specific to DAR, the liability
rel ease fromthe | andowners, V.V. and J. Coleman, it also
rel eases the state of California. It's very inclusive and
rel eases the state of California and its agenci es and
Department of WAter Resources fromliability fromany action
that they nay have against the Departnment or the State of
Cal i forni a.

So DW\R was within its authority to anend the
pur chase agreenent as it has done seven previous tines. The
specific instance was foreseen at the tine that the purchase
agreenent was approved and was properly done within its
authority. Thank you.

HEARI NG OFFI CER KRAMER: Thank you. As far as |
know Lake County is not with us nor is the Division of QI
and Gas at the Departnent of Conservati on.

So that concludes the argunment. Does anyone on

t he panel have any questions for any of the parties?
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kay. Okay. The next itemon the agenda was a
briefing schedule. The Committee does not see any need for
briefing but we'll let the parties speak to the issue if
they feel that sone issue needs to be briefed.

Seeing none we'll nove on to -- did you have
sonet hi ng? No.

Are there any other matters related to the
conplaint that the parties wish to bring to our attention at
this point?

Ckay. That brings us then to the tine for public
comment, where nenbers of the public and other interested
persons and entities may speak up to three mnutes regarding
a matter that appeared on this agenda. Do we have anyone --
we have no blue cards. Do we have anyone in the room who
wi shes to nmake a public conment?

Do we have anyone on the tel ephone? And I'Il give
you just a second to unmute yourselves. Again, that's star-
6 if you want to do so.

Last call for public comment.

MR. FUNG Yes, hello?

HEARI NG OFFI CER KRAMER: (kay, please state your
name and spell it for us, please, so the court reporter wll
properly record it in the transcript.

MR FUNG Yes. M nane is Randall Fung, F-U NG
and | live at 8195 High Valley Road, close proximty to
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Bottl e Rock Power. [|'m a neighbor down the road fromBottle
Rock.

HEARI NG OFFI CER KRAMER. (Go ahead with your
conment .

MR. FUNG Yes. W are very concerned as
nei ghbors that the closure be conpleted in a proper manner.

And we are very worried that if DAR is absolved of its
commtment to the closure that nobody will be there to cl ean
up. V.V. and J. is an LLC and if they can't afford to do
the cleanup then who will? The County of Lake is assum ng
no responsibility on this by virtue of their absence. W're
dealing with the County on their level as well about the
closure. And we see that -- |I'ma neighbor that |ives there
and we see that the power plant is basically living on
funes.

And at sonme point within -- they were -- about the
permt for the expansion. It's been two years. W see
them not going forward into an expansion. So we see that
closure is close by and we would really Iike sonebody to
take care of this. W don't think that absol ving anybody of
their liability of closure helps the environnent. That's ny
comment s.

HEARI NG OFFI CER KRAMER: How do you spell your
first nane?

MR- FUNG Randall, R-A-N-D-A-L-L.
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HEARI NG OFFI CER KRAMER: Ckay, thank you for your
conment .

MR. FUNG  Thank you.

HEARI NG OFFI CER KRAMER: |s there anyone el se on
t he phone who w shes to make a public comment?

kay, we'll close the public comment then.

Ckay, we are going to go into a cl osed session.
And we'll give you a time certain about when we'll return
and that time is 1:30. So on the tel ephone, we will |eave
the WebEx up so you can stay on the line or call back right
before 1:30. Those in the room you have a chance for
lunch. We'll be going into a closed session, again, under
Gover nment Code Section 11126 subdivision (c)(3), which
allows a state body, including a delegated conmittee such as
this, to hold a closed session to deliberate on a decision
to be reached in a proceeding the state body was required by
law to conduct. So we will see you at 1:30 and we are off
t he record.

(The Conmittee adjourned into closed session

at 10:29 a.m)

(The Conmittee Hearing reconvened at 1:34 p.m,

reported no action was taken in closed session

and i nmedi ately adjourned. The next Conmmittee

action will be in the formof a witten decision.)

--000- -
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