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PROCEEDI NGS

11: 06 a. m

PRESI DI NG MEMBER DOUG.AS: Good norni ng and
wel conme everybody to the evidentiary hearing for the Santa
Clara Data Center Phase 2 project.

This is an evidentiary hearing conducted by a
commttee of the California Energy Conmmi ssion on the
application fromthe Santa Clara SC-1 Data Center Phase 2
for a Small Power Plant Exenption fromthe Energy
Comm ssion's regular certification process.

The Energy Comm ssion has assigned a commttee of
two conmm ssioners who are to conduct these proceedi ngs and
before we begin | would Iike to introduce the commttee
menbers to you.

| am Comm ssi oner Karen Douglas. Next to the
hearing officer, on his left, is Conm ssioner Carla
Peterman; Hearing O ficer Ken Celli is on ny left. On ny
right, Galen Lenei, ny advisor. To the left of Comm ssioner
Peterman is JimBartridge, Comm ssioner Peterman's advi sor.

And to the far left is Eileen Allen, an advisor to
conmmi ssioners on siting matters.

Can | ask the applicant if you could introduce
your representatives at this tine.

M5. SCHWEBS: |'m Monica Schwebs with Bi ngham

McCut chen, representing the applicant. And | have on the
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phone Nora Monette, who is the project manager, and Rick
Waddl e, who is the director of construction for DuPont
Fabr os.

PRESI DI NG MEMBER DOUG.AS: Thank you. And staff,
pl ease.

MR WORL: M nane is Robert Worl, project manager
for the project and to ny left is Richard Ratliff, staff
counsel. And we have sone ot her nenbers of the teamthat
put together the analysis with us as well, Rick York, Wenjun
Q an and Gerry Bem s.

PRESI DI NG MEMBER DOUG.AS: Thank you. And | know
that we have Payal Bhagat fromthe Gty of Santa Clara on
the line. |Is there anyone else fromthe City of Santa
Cl ara?

MS. BHAGAT: | believe not.

PRESI DI NG MEMBER DOUG.AS: Thank you. Are there
any other federal, state or |ocal agency officials on the
phone or in the roonf

(No response.)

PRESI DI NG MEMBER DOUGLAS: Al right. Qur Public
Advi ser, Jennifer Jennings is here with us today. And with
that I will turn this over to the hearing officer.

HEARI NG OFFI CER CELLI: Thank you, Conm ssioner
Dougl as. Good norni ng everyone.

This evidentiary hearing is a formal adjudicatory
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proceeding to receive evidence into the formal evidentiary
record fromthe parties. Only the parties, who in this case
are the applicant and Energy Comm ssion staff only, only the
parties may present evidence for introduction into the
formal evidentiary record, which is the only evidence upon
whi ch the Comm ssion may base its decision under |aw.

Techni cal rules of evidence are generally
foll owed. However, any rel evant, non-cumul ative evi dence
may be admitted if it is the sort of evidence upon which
responsi bl e persons are accustoned to rely in the conduct of
serious affairs.

Testinmony offered by the parties shall be under
oath. Each party has the right to present and cross-exam ne
Wi t nesses, introduce exhibits and to rebut evidence of

anot her party.

Questions of relevance will be decided by the
Conmittee.

Hear say evi dence may be used to supplant or
explain -- I'msorry -- may be used to suppl enent or explain

ot her evidence but shall not be sufficient initself to
support a finding.
The Conmmittee will rule on notions and obj ecti ons.
The Conmmittee may take official notice on matters
wi thin the Energy Comm ssion's field of conpetence and of

any fact that nmay be judicially noticed by the California
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courts.

The official record of this proceeding includes
sworn testinony of the parties' wtnesses, the reporter's
transcripts of the evidentiary hearing, the exhibits
received into evidence, briefs, pleadings, orders, notices
and comrents submtted by nmenbers of the public.

The Committee's decision will be based solely on
the evidence in the record to determ ne whet her the project
is entitled to a Small Power Plant Exenption in accordance
wi th applicable | aw

Menbers of the public who are not parties are
wel conme and invited to observe the proceedings. There wll
be an opportunity for the public to provide comment before
we cl ose the hearing.

The public comrent period is intended to provide
an opportunity for persons who attend the hearing to address
the Commttee. It is not an opportunity to present witten,
recorded or docunentary materials. However, such materials
may be docketed and submitted to the Energy Comm ssion for
inclusion in the adm nistrative record.

Menbers of the public who wish to speak shoul d
fill out a blue card provided by the Public Adviser,

Jenni fer Jennings, who is here. And if you would prefer not
to speak publicly but would like to submt a witten coment

the blue card has a space to do so.

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o b~ w N P

N NN N NN R R R R R R R R R
O N W N B O © O N o 00 »h W N R O

| f you are a nenber of the public participating
t hrough the WebEx tel econferencing systemyou will need to
speak up when the Comm ttee calls upon you during the
comment period that would inmrediately follow the evidentiary
heari ng.

| have passed out to the parties an Exhibit List
today. There is also copies of the Exhibit List on the
table in the foyer as you cone in to the hearing room The
Exhi bit List has been distributed to the parties
el ectronically and the parties were asked to bring copies
for their use today. W wll use this |ist to organize the
recei pt of evidence into the record.

According to the prehearing statenents of the
parties, all subject areas are uncontested. None of the
parties has filed any objection to submttal of al

testi nony by decl arati on.

Today we will proceed as follows: First, the
applicant will nove its testinony and exhibits into
evidence. Next, staff will nove its testinony and exhibits

i nto evidence.

And with that | would ask that we swear in the
proj ect managers. W have one on the phone and we have one
present .

So if you would, please swear in M. Wrl and then

Nora Mbnette.
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Wher eupon,
ROBERT WORL
NORA MONETTE

Was called as a witness herein, and after being duly sworn,
was exam ned and testified as foll ows:

HEARI NG OFFI CER CELLI: Thank you. Wth that the
proj ect managers are sworn.

Applicant, at this time do you wish to nove
evi dence into the record.

M5. SCHWEBS: Yes. And the applicant noves the
entire application with all its appendices into the record.
The declaration for Ms. Monette is part of the Prehearing
Conf erence Statenent.

HEARI NG OFFI CER CELLI: W have, for clarification
sake, applicant's exhibits are Exhibits 1 through 18.

M5. SCHWEBS: Yes, according to your list, that's
fine.

HEARI NG OFFI CER CELLI: And is that the sumtotal
of the exhibits you wish to nove in at this tinme?

M5. SCHWEBS: Yes.

HEARI NG OFFI CER CELLI: Any objection by staff of
the adm ssion of Exhibits 1 through 18?

MR. RATLI FF:  No.

HEARI NG OFFI CER CELLI: Ckay, 1 through 18 are

adm tted and received i nto evi dence.
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(Applicant's Exhibits 1 through 18

were received into evidence.)

HEARI NG OFFI CER CELLI: At this tinme do you have
any other wi tnesses or testinony, M. Schwebs?

M5. SCHWEBS: That's all of our testinony.

HEARI NG OFFI CER CELLI: Thank you. Staff, at this
time do you have a notion?

MR. RATLIFF: Yes, we nove that the Initial Study,
Negative Declaration, Notice of Intent to prepare a Negative
Decl arati on and the appendi ces to those docunents, which are
Exhi bits 200 t hrough 210, be admtted into the record.

HEARI NG OFFI CER CELLI: Okay. |Is there any
obj ection by the applicant?

M5. SCHWEBS: No obj ection.

HEARI NG OFFI CER CELLI: No objection. Then 200
t hrough 210 are received into evidence.

(Staff's Exhibits 200 through 210

were received into evidence.)

HEARI NG OFFI CER CELLI: | did receive an enai
this morning with a --

M5. SCHWEBS: An additional declaration.

HEARI NG OFFI CER CELLI: A declaration from Ri ck
York this norning. |Is that already in that list of 200
t hrough 2107

MR WORL: No, it's not.
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HEARI NG OFFI CER CELLI: Wuld you want to nove
that in as 2117

MR WORL: Yes, we would like to nmove Rick's
decl aration into evidence.

HEARI NG OFFI CER CELLI: Any objection?

M5. SCHWEBS: No obj ection.

HEARI NG OFFI CER CELLI: GCkay, Rick York's
decl arati on.

Any ot her evidence that needs to be received into
evi dence for staff?

MR. RATLIFF: W did file a nmenorandum yest erday,
which is a proposed finding, or proposed findings, and we
woul d request that that be nmade an additional exhibit for
staff.

HEARI NG OFFI CER CELLI: The next in order would be
212.

MR. RATLIFF:. Yes. And Ms. Schwebs pointed out
that there may be incorrect references in that filing in
terms of the listing of exhibit nunbers that you are using.

So if she wants to correct it at this nonent that woul d be,
this would seemto be the tine.

M5. SCHWEBS: Yes. Applicant does request that
greater specificity be given to that third bullet in the
list, if you have it before you, Ken. Currently it

indicates that there are Exhibits 1-A through 1-Q which was
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t he nunbering schene that the applicant used. |It's
perfectly fine to change that to 2 through 18, which is what
it should be.

But we further request that if you choose to use
these findings that you be a little bit nore specific about
the exhibit nunmbers. In particular sonme clarity should be
given to the term "addendum which appears in this bullet
itemw thout any definition of what it is an addendumto.

So we woul d request that you add "addendumto
mtigated negative declaration issued by the Gty of Santa
Clara” which were issued on those dates that are given in
the third bullet. So I can just hand this to you when we
are done if that would be of any assistance to you. |
realize you may not use these findings anyway but | do
request that we be a little bit nore specific.

HEARI NG OFFI CER CELLI: GCkay. But you don't
object to their adm ssion?

M5. SCHWEBS: No. And there is no substantive
objection, this is purely as to form

HEARI NG OFFI CER CELLI: GCkay. Well then thank
you, |I'Il take that into consideration. And with that, if
there is no objection then, what | have in the record is
staff's Exhibits 200 through 212, where 212 is a --
"Suggested Findings" is what we'll call it.

Anything further fromstaff?
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MR. RATLI FF:  No.

HEARI NG OFFI CER CELLI: GCkay, then 200 through 212
are received into evidence.

(Staff's Exhibits 211 and 212

were received into evidence.)

HEARI NG OFFI CER CELLI: Anything further from
staff?

MR. RATLI FF:  No.

HEARI NG OFFI CER CELLI: Anything further from
applicant with regard to evi dence?

MS. SCHWEBS: No.

HEARI NG OFFI CER CELLI: Are there any questions
fromthe Commttee? Conmm ssioner Dougl as?

PRESI DI NG MEMBER DOUGLAS: No.

HEARI NG OFFI CER CELLI: Conmi ssi oner Peterman?

ASSOCI ATE MEMBER PETERMAN:  No.

HEARI NG OFFI CER CELLI: Eileen Allen has a
guestion; go ahead.

ADVI SOR ALLEN: | have a biol ogical resources
guestion for staff related to the discussion on potenti al
for nitrogen deposition in the Initial Study Negative
Decl aration. Has staff had any communication fromthe U S
Fish and Wldlife Service on this potential issue?

MR. RATLIFF:. No, not to ny know edge.

ADVI SOR ALLEN. Okay. | understand that critical
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11

habitat for the |isted Bay checkerspot butterfly is |ocated
approximately eight mles southeast of the project site and
that a serpentine grassland area which is not considered
critical habitat is |ocated approximately five mles

sout heast of the project site on Communications Hill in San
Jose.

Staff's AERMOD em ssi on nodel i ng work indi cated
that potential nitrogen deposition would fall far short nany
mles away of even the non-critical butterfly habitat, which
is approximately five mles fromthe site. 1Is ny
under st andi ng correct?

MR, RATLI FF:  Yes.

ADVI SOR ALLEN. Thank you.

HEARI NG OFFI CER CELLI: Thank you. Any further
guestions fromany of the nmenbers of the Conmttee? Thank
you.

At this time | wonder if the parties feel it is
necessary to file a brief and whether you think we need a
briefing schedule? 1t's your call. Applicant?

M5. SCHWEBS: The applicant doesn't think a brief
i S necessary.

HEARI NG OFFI CER CELLI: Staff?

MR RATLIFF: No, there are no issues in
contention to be briefed and we think the analysis that has

been provided is sufficient and should be sufficient for the
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12

Commttee to make its decision and its findings.

HEARI NG OFFI CER CELLI: Thank you. Then at this
time are there any further matters before we go to public
comment from applicant or staff? Applicant?

MS. SCHWEBS: No.

HEARI NG OFFI CER CELLI: Staff?

MR. RATLI FF:  No.

HEARI NG OFFI CER CELLI: Thank you. At this tine
am going to open up the record to public coment. W have
on the phone R ck Waddl e, who is associated with DuPont
Fabros, Nora Mnette who is al so associated with the
applicant, is the project manager in fact.

We have Payal Bhagat fromthe Cty of Santa O ara
and no one el se on the telephone. So | amgoing to take
care of the tel ephone first and then | will inquire from
Ms. Jenni ngs, our public advisor, whether there is any
public who wish to make a comment here in person
Ms. Bhagat, did you wish to nake a conment ?

M5. BHAGAT: No, thank you, sir.

HEARI NG OFFI CER CELLI: Thank you. And then | am
going to see if we have any nenbers of the public. The
record should reflect we have a pretty sparse group here
today. M. Jennings, are there any nmenbers of the public
who wi sh to make a public conment?

MS. JENNI NGS: No, there are not.
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HEARI NG OFFI CER CELLI: Ckay, there are none
present here today to make a conment even though we gave an
opportunity.

| do want to ask the parties whether they have
recei ved any public comment that was not addressed in
staff's Initial Study? |In other words, if the conments cane
intoo late to be included in the staff's Initial Study I
woul d ask the parties to respond to those coments now. Did
anyt hing, any conments cone in after the filing of the
Initial Study, M. Wrl?

MR WORL: No, we have received no comments.

HEARI NG OFFI CER CELLI: Thank you. Then with that
| am going to hand the hearing back to the Presidi ng Menber,
Comm ssi oner Dougl as, to concl ude.

PRESI DI NG MEMBER DOUGAS: | would |ike to thank
all of the parties for working together on this and for
bringing us an evidentiary hearing w thout contested issues.

It is rare but it is also probably not surprising in this
case because of the thorough work and anal ysis that has gone
intoit. So we will nove forward with a proposed deci sion
as expeditiously as possible. W would just |ike to thank
you for being here. So with that the hearing is adjourned.

HEARI NG OFFI CER CELLI: Thank you.

(The Evidentiary Hearing adjourned at 11:21 a.m)

--000- -
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