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PROCEEDI NGS

2:09 p.m

PRESI DI NG MEMBER DOUG.AS: So good afternoon,
everybody, welcone to the status conference for the Calico
Sol ar Project.

| think that we have got around to see who was on
t he phone but maybe we could go around again. | am
Comm ssi oner Karen Douglas and the Presiding Menber for this
anendnent process. to ny left is ny advisor, Galen Lene
and to nmy imediate right is our Hearing officer, Kourtney
Vaccaro. And then to her right is our Chairnman, Bob
Weisenm |l ler, and to his right is his advisor, Eileen Allen.

Let me ask who is here fromthe applicant.

MS. FOLEY GANNON: Good afternoon. This is Ella
Fol ey Gannon, counsel to the applicant. To ny left is Sean
Gal | agher from kRoad Solar and to his left is Bob
Ther kel sen, consultant to the applicant.

PRESI DI NG MEMBER DOUGLAS: Staff.

M5. WLLIS: Good afternoon. M nane is Kerry
WIllis; I'"'msenior staff counsel. And with ne is Craig
Hof f man, project manager.

PRESI DI NG MEMBER DOUG.AS: Thank you. Are there
any intervenors in the roonf

(No response.)

PRESI DI NG MEMBER DOUGAS: No? GCkay. So on the
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phone, let's see. Sierra C ub?

MR RITCH E: Yes, Commissioner. This is Travis
Ritchie with the Sierra C ub.

PRESI DI NG MEMBER DOUGLAS: Thank you.

| s anyone here from CURE?

MR. HOLDER:  Yes, Conmi ssioner Douglas. This is
Jason Hol der on behal f of CURE.

PRESI DI NG MEMBER DOUG.AS: Thank you. Anyone from
Basi n and Range Watch?

(No response.)

HEARI NG OFFI CER VACCARO. Patrick Jackson?

MR. JACKSON. Thank you. Yes, |'m here.

PRESI DI NG MEMBER DOUGLAS: G eat. Newberry
Community Services District?

(No response.)

PRESI DI NG MEMBER DOUGLAS: Okay. Society for the
Conservation of Bi ghorn Sheep?

(No response.)

PRESI DI NG MEMBER DOUGAS: Defenders of WIldlife?

MR AARDAHL: Yes, this is Jeff Aardahl wth
Def ender s.

PRESI DI NG MEMBER DOUGAS: G eat. San Bernardino
County?

MR. BRI ZZEE: Bart Brizzee fromthe County

Counsel's Ofice for the County of San Ber nardi no.
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PRESI DI NG MEMBER DOUGLAS: Thank you. BNSF
Rai | road Conpany?

M5. KIM Helen Kimfrom Katten Michin

SPEAKER  ?7?? here as well.

PRESI DI NG MEMBER DOUGLAS: Thank you.

Are there any representatives of |ocal, state or
federal agencies on the phone, except for Bart Brizzee who
has i ntroduced hinsel f al ready?

MR. GAVI GAN: Tom Gavi gan, Lahontan Water Board.

PRESI DI NG MEMBER DOUG.AS: Thank you. Anyone
el se?

(No response.)

PRESI DI NG MEMBER DOUGLAS: All right.

DR GREENBERG  Conmi ssi oner ?

PRESI DI NG MEMBER DOUGLAS:  Yes.

DR. GREENBERG  Alvin G eenberg, Energy Comm ssion
staff, on the phone.

PRESI DI NG MEMBER DOUG.AS: Thank you. Qur Public
Adviser's Ofice is represented by Lynn Sadler in the room
today. Wth that | will turn this over to the Hearing
Oficer.

MR BURKE: Commi ssi oner?

PRESI DI NG MEMBER DOUGLAS:  Yes.

MR. BURKE: Bob Burke with the Society for the

Conservation of Bighorn Sheep is on the phone.
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PRESI DI NG MEMBER DOUGLAS: That's great, thank
you. Thanks for checking in.

HEARI NG OFFI CER VACCARC: Ckay. W w, again it
seens as though we neet at regular intervals and between
each interval there's quite a bit of activity. | think this
has probably been quite a busy period fromthe last tinme we
sat here.

| think one of the things we all knew we were
waiting for was to hear back fromthe California Departnent
of Fish and Gane. And everyone is aware that we have
received a letter fromthe California Departnent of Fish and
Gane indicating that they believe that the Energy Comm ssion
shoul d serve as | ead agency over the entirety of the
proj ect .

That is very consistent with the July 1st Order of
this Commttee as well and I think it's one of the threshold
issues that is presented in staff's issues report as well as
in the applicant's issues report for today. The question
is, wll the Comm ssion be the | ead agency. The answer to
that is, unequivocally yes. And it will serve as the |ead
agency over the entirety of the project.

There are a nunber of issues to discuss.

Typically I think we would start with the issue statenents
and go fromthere. But because the issue statenents raise a

nunber of issues | think we'll start with what the Commttee
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wants to tal k about first and then we'll make our way
ar ound.

| think now that everybody is clear on who is
going to be | ead agency | think the next inportant question
is, what is the formof the docunent or docunents and under
what process will it be prepared? The Conm ttee has made
the determ nation that this docunent will be prepared under
the Comm ssion's Certified Regulatory Program it will be
one docunent.

That said, there are a lot of details. W are
going over it orally now but certainly to ensure that there
is clarity there will also be a witten docunent that puts
this in witing. Everybody will know, w thout having to ask
agai n, what the expectations are.

| think what is very inportant to understand is
that the Commttee is envisioning that this is going to | ook
very nmuch like a traditional AFC process. Staff wll be
expected to issue a single docunent, which would be a
Prelimnary Staff Assessnent. The expectation is that there
wi |l be workshops, comments received on that docunent, and
that staff would ultinmately prepare a Final Staff
Assessnent .

Again, | think the Commttees in the past on
di fferent cases have indicated the process is always a

better process when that Prelimnary Staff Assessnent is as
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conpl ete and thorough as possible. | think this Conmttee
continues with that expectation.

The inmportant thing to remenber is that this
docunment has to address essentially three conponents. It
needs to address the solar thermal conponent, the common
facilities well as the PV conponent.

| think there has been sonme question about whet her
that can all be acconmodated in one docunment. The Conmittee
believes it can. | think one way that you achieve that is
t hrough the structuring of the docunent. Here is what the
Conmittee would |ike to see.

It would like to see the initial part of each
technical section will start with an anal ysis of the solar
t hermal conponent and the conmmon facilities. It wll be
under its own heading. After that the discussion will go to
the PV conmponent. | think there is no question that the
entire discussion has to include cunul ative inpacts
anal yses.

There was sone confusion that if all of this
information is in one docunment what does that nean for
conditions of certification. | think the July 1st order
made it very clear that the Comm ssion is not exercising
certification jurisdiction over the PV portion; therefore
the Commi ssion will not be issuing conditions of

certification for the PV portion. But the expectation is
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that the analysis identifies inpacts, makes recomrended
mtigation neasures to avoid or reduce those inpacts to |ess
than significant |evels.

Wth respect to the other portions of the docunent
we woul d expect staff to recomend and propose conditions of
certification as it typically would in a Prelimnary Staff
Assessment and Final Staff Assessnent.

Ww, | think |I covered all of that w thout even
| ooki ng at ny script.

(Laughter.)

(Commi ssi oner Dougl as and

Hearing O ficer Vaccaro confer.)

HEARI NG OFFI CER VACCARC: Ckay, here is the
guestion. Because she's asking which neans | m ght not have
said it clearly. 1 think with respect to the solar thernal
portion and the conmon facilities, the staff will be putting
forward conditions of certification for the Conmmi ssion to
adopt and inpose on the project. Wth respect to the PV
portion, there will be recomendations of mitigation
nmeasures to avoid or reduce to | ess than significant any
identified inpacts. OCkay, | think I got that.

So that goes to | ead agency, formand scope of the
envi ronnment al docunent. But that is sort of the big | ead-up
now to the alternatives discussion.

Agai n, as has been the case throughout this
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process, there have been a nunber of thoughts, suggestions,
opi ni ons, argunents on which direction the analysis should
go. The Commttee made very clear in its July 1st order,
over | think the objection of sone of you, that it expects
to see a nore robust alternatives analysis in this
Prelimnary Staff Assessnent and through this anmendnment
proceeding. So here are sone guidelines for what that
means. Again, all of this will be reduced to witing so
that there won't be any question. But just to give you |
think a sense of where the Conmttee i s headed.

| think one of the primary things that the
Commttee would |i ke the analysis to include would be an
exam nation of a project that's |ocated exclusively south of
the BNSF rail line. That would be a project that m ght | ook
at purely PV, a conbination of PV and SunCatchers or
SunCat cher s al one.

| think the Commttee would also |ike sone
exam nation of the water well being | ocated south of the
BNSF t r acks.

A project configuration that avoids washes and
m nim zes drainage inpacts, | think with a particular focus
on potential inpacts to the BNSF tracks as well as adjacent
properties is sonething else that the Conmttee would |ike
to see.

Specifically regarding conpensatory mtigation for
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Desert Tortoi se, Mjave Fringe-Toed Lizard and ot her

bi ol ogi cal resources' inpacts. The Commttee would |ike
sonme exam nation of a project configuration that would all ow
for the one-to-one and three-to-one mtigation ratios and
avoid to the extent feasible the need for five-to-one
mtigation ratios.

And this last thing. It seens like a nit in way
but it really isn'"t. Wether or not it belongs in
alternatives or elsewhere | think remains to be seen. But
inthe initial Calico proceeding during the alternatives
analysis there was quite a bit of testinony and di scussion
wi thin the decision about why PV is perhaps not a viable
alternative, but here we are being presented with a project
that has a very significant PV conponent. | think sonme re-
articulation of either changed circunstances or what now
makes utility scale PV viable is sonething that needs to
show up in the evidentiary record for this anmendnment
pr oceedi ng.

O course everybody is going to get their
opportunity to ask questions about all of the things that
were just said. This isn't a place for arguing these points
because there are things that the Committee has carefully
considered and this is the position of the Committee. But
that said, we recognize there's roomfor discussion and for

fine-tuning some of these things. Perhaps not all but sone
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of these things.

So | think with all of that, and that' was quite a
bit, we probably m ght want to hear fromthe parties,
guestions or coments, before we nove to the various issue
statenents. And for those parties submt conference or
i ssue statenments you al ready know you still get the

opportunity to speak and to make your comments today but we

will take it, first of all, in the order of documents

presented. First we'll hear comments on all that |I've said
then we'll start with the applicant's issue statenment, we'll
hear fromstaff and we'll hear from Sierra Club. Those are

the three parties who submtted witings. M. Foley Gannon.
M5. FOLEY GANNON: Thank you. | think we
under stand t he deci si on about the |ead agency and the
fram ng of the docunent. One question related to how the
docunent would be franed. And | think it was discussed
somewhere in the July 1st order and earlier discussions at
status conferences about the clarity about the baseline.
Again, in the July 1st order it's discussed, the increnental
changes of the project. So | would just |like to get
clarification if that's correct, that that's the way the
Commttee is looking at it. So that when you' re talking
about you're analyzing, you know, the inpacts associ ated
with the SunCatchers and related facilities and then the PV

again we're conparing that to the project that's already
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been approved. |Is that correct?

HEARI NG OFFI CER VACCARO | generally don't I|ike
to answer a question with a question but sonetines | need ny
own clarity, | think, to give the correct answer.

If we're starting with the July 1st order as the
starting point, right, for what it is that the Conmttee
said it wanted. And it specifically identified about a
handful of technical areas where we believe that the
baseline is not just taking the project fromwhat was
previously analyzed. | don't think that the |anguage there
was particularly unclear so | think intrying to figure out,
are you asking for clarity of what was witten? Do you want
anot her recitation of what those technical areas are?
don't think I'm understandi ng.

M5. FOLEY GANNON: Okay, then I'mgoing to have to
answer your question with a question too, unfortunately.

The way that | read the July 1st order was that
you had set forth areas where you thought there was a
trigger for needing supplenental analysis under the, sort of
the three different triggers under CEQA

HEARI NG OFFI CER VACCARO. Correct.

M5. FOLEY GANNON: Meaning that there's either new
information or there was a change in the project or a change
in circunstances in these areas and if we had di sagreenent

about those areas. | think those were very simlar to the
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12

areas that we had identified.

But there's still the question then at what you're
| ooking at. So just because under a typical suppl enental
docunent, just because there's new information -- let's say
there's new information related to the translocation plan
for Desert Tortoise. That would nean that you would be --
if that was the new information that triggered the need to
analyze it that would nmean you were certainly | ooking at the
i npacts associated with the translocation plan, for exanple,
but not necessarily nmaybe the inpacts associated with
putting a fence up around 4,600 acres.

So that's increnmental as in the changes in these
-- those, whatever, five, six, whatever technical areas you
identified which trigger the need for supplenental review.
Those are the things that would really be the focus of the
staff. |Is that correct? |Is that clear what |'m saying?

HEARI NG OFFI CER VACCARO  Yes, what you're saying

is clear.

M5. FOLEY GANNON:  Ckay.

HEARI NG OFFI CER VACCARO So I'mnot going to
answer that with another question, I'mgoing to give you a
real answer. It mght not be satisfactory at this nonent.

| think you -- now that | understand what you're
asking, you raise a very fair question. And it's one that |

think the Conmttee needs to clearly articulate in witing |
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think what its expectations are there. So we've got to Step

1, interns of the July 1st order, | think what we need to
do nowis give a bit nore direction. And we'll do that in
witing. | think all of this is going to be reduced to
witing and that will be incl uded.

M5. FOLEY GANNON: Okay. Then with regard to
alternatives a somewhat simlar question. You were talking
about a nore robust analysis of alternatives. Do you nean
nore robust than was done in the original proceeding? O is
it nore robust than was done -- would usually be associ at ed
with an amendnent? That's sort of a prelimnary question.

PRESI DI NG MEMBER DOUG.AS: For those of you on the
phone, this is Comm ssioner Douglas. You' re asking good
guestions that are forcing us to refine our thinking as we,
as we talk to you. But | think it's actually nore the
|atter. That the Conmittee is interested in an especially
robust alternatives analysis that hel ps us address sone of
t he concerns that we have about potential inpacts to focus
on with sone specificity in some of these areas of
alternatives analysis. And we'll refine areas for you

But ny observation about how this project went the
first time around in the Conmission is that the alternatives
anal ysi s happened rather late in terns of the Cormttee
choosing an alternative and sonething else adding with it.

But | just want to be sure that as we go through this
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process we do |l ook rigorously at alternatives all the way
t hr ough.

M5. FOLEY GANNON:  And obviously I know we are not
here to argue those points. | would say in thinking about
this, if you go back and | ook at the record there were extra
alternatives that were put in at the end.

PRESI DI NG MEMBER DOUGLAS:  Yes.

M5. FOLEY GANNON:  You know, that end up becom ng
t he project.

PRESI DI NG MEMBER DOUGLAS:  Yes.

M5. FOLEY GANNON: And that's how the process
ended up working. But there were, you know, a nunber of
alternatives, including -- and that's another questi on.
There was sort of a Phase | only alternative that was | ooked
at. And just squaring it with the fact that we're | ooking
at an anmendnment and just trying to understand. The staff
wi |l probably have their own questions about this, about how
we' re approaching that or conparing that. And are we
conparing it to the approved project when we're conparing
alternatives or how are you envi sioning that?

HEARI NG OFFI CER VACCARO Well, | guess it's
conparative to the extent that there's -- that what you're
| ooki ng at now has been previously evaluated in sone
fashion. But you're using a different technol ogy.

And for instance, when we say let's |ook at the
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south of the BNSF rail line only with either a PV only, a
SunCat cher-PV m x or SunCatcher. That wouldn't be
conparative necessarily because | don't believe that that's
real ly been previously addressed or exam ned.

M5. FOLEY GANNON: Right. | guess when |'m saying
conparative | was asking the question -- because |'m
assumng you're weighing alternatives. You're saying, is
there a way to lessen inpacts. So if we're conparing it

to, again -- like you said, at this point like a "no
project” alternative would be neaning we don't amend the
project so the project is what was approved. So | would
assunme that when we're | aying out the conparison of the

i npacts that woul d be the baseline, what the no project
alternative would be. 1s that correct?

PRESI DI NG MEMBER DOUGLAS: it's an unusual
situation because you' ve got an approved project that you
have told us you are not going to be able to -- can't build.

So it's going back to the originally approved project that
won't be built.

| think that we can give sone nore clarity of what
the Commttee wants to see in the analysis and what we see
as significant new information that would make us want to
see a nore robust alternatives analysis in sone areas. But

if you're asking a hard question -- because it's very hard

to conpare sonething to the inpacts of sonething that won't
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happen. So, you know, maybe you can --

M5. FOLEY GANNON:  Well, | think -- except for we
do have an analysis that's been conpleted that says what
those inpacts are. And we have al so been in discussions
wi th the BLM about how they're approaching this under NEPA

You know, the requirenents under NEPA are, you know, nore
rigorous than CEQA about the way they have to go through it.
And this is the way that they are approaching it, after we
sat down and tal ked to them about it.

That their approach is saying, you know, you have
an approved project and we have the anal ysis of that
approved project. And they are considering it in a couple
-- a couple of things that are not the sanme as what you're
tal ki ng about here but not different. | nean, they're sort
of saying, is there something about this anmendnment that
could be done differently that woul d change the inpacts of
what you're approving as an anmendnent.

And so | think that that's, that's an approach
that I can understand. But | think grappling a little bit
nore with these ideas and gi ving sonme gui dance about exactly

how to do this I think would be helpful. And again ny

suggestion would be to say if you |look at things that -- if
it was -- if the anendnent project was changed in this way
woul d that reduce the inpacts. And would -- you know, and

how would it relate to neeting the project purpose and the
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applicant's goals? You know, so it's really focused on the
amendnent .

MR RITCH E: Conmssioner, this is Travis
Ritchie. If I mght add a point on this.

HEARI NG OFFI CER VACCARO M. Ritchie, I'msorry,
at this tinme because Ms. Fol ey Gannon just took a breath and
she is about to speak again. W are here and willing to
hear everything that the parties have to say. But if we
could go ahead and let the applicant finish with their
guestions and conmments first | think that's the best way to
doit. W'Il doit in the process that we have been
foll owing, allow ng everybody a full and fair opportunity to
speak. But | amgoing to have Ms. Foley Gannon continue
wi th her thoughts and conments right now.

M5. FOLEY GANNON: Thank you. And the final point
about considering or providing supplenmental information
about why PV would be feasible for this project when it was
deened not feasible before. The one thing -- and | think we
can certainly provide information about, you know, again,
sort of what's been sone of the changi ng econom es and
what's been happening in regard to -- been nade aware of
t oday.

But one of the things is in our record, the way it
was done under the staff's assessnent and under the decision

was that PV was really ruled out here because it didn't
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reduce i npacts, not because it wasn't econom cally feasible.
The NEPA docunent said it got rid of it because it may
actually have nore inpact. So the joint docunent that was
first prepared discussed it that way. So again, | think
understand | think what the intent is for having that
information, but | also think that, you know, we need to
make sure that we're also reflecting what's already in the
project's record.

HEARI NG OFFI CER VACCARO. And | think in that sane
vein, | understand conpletely what you're saying. | nmean,
too have reviewed the record for this, the prior proceeding,
as have a nunber of the parties and nany other interested
persons. And | think that reasonable mnds differ truly on
what the concl usions were about the PV and its viability as
an alternative and whether it's limted solely to the fact
that it wasn't going to reduce inpacts or it wasn't shown to
be available utility scale. | think, let's just address it.

And | think even in the record for this amendnent
proceedi ng you have seen sone different opinions on what the
record said. So if there can be clarity | think it's
inmportant that there is clarity.

M5. FOLEY GANNON: Okay. | think we can provide
that information. | think that's our only questions, thank
you.

HEARI NG OFFI CER VACCARC Ckay, | think we'll turn
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to staff next.

M5. WLLIS: Thank you. | think, I think we
believe that in our issue statement we had -- the first
t hree questions have been answered sufficiently for us and
we'll be looking forward to seeing the witten docunent that
the Comm ttee produces.

We agree with sonme of the question -- we have the
sanme, simlar questions that applicant has presented on
alternatives of what exactly we would be | ooking for,
especially for an anmendnent. Because at this point the
anendnent actually was reduci ng the nunber of SunCatchers so
it was, it's alittle bit of a different process. And we
were al so concerned about the no project would be, is it the
|icensed project as is.

| think one of the questions | guess that we have
is nore of a procedural question is that at this point in
time would the applicant then be submtting nore
docunentation on alternatives to staff or would it be staff
going in, doing that and | ooking at our own, comng up with
our own alternatives?

HEARI NG OFFI CER VACCARO | think it seens |ike
the nost efficient and perhaps prudent course to ensure that
it is thorough is that staff takes the |ead, of course
working with the applicant and getting informati on fromthe

applicant. | think to the extent that the applicant
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di sagrees or has a different position than staff then of
course, as is always the case, the applicant can do its own
submi ssion. But to the extent that there is the ability to
work together on this I think that woul d be perhaps

advi sabl e.

M5. WLLIS: And then we also had simlar
guestions on the baseline discussion and we will be | ooking
forward to reading the Commttee's further direction on
t hat .

HEARI NG OFFI CER VACCARO. M. Ritchie, on behalf
of Sierra Cub, we're ready to hear fromyou now.

MR, RITCH E: Thank you, Hearing O ficer Vaccaro.

This is Travis Ritchie with the Sierra Cub

| think first 1'lIl address the thought that was ny
m nd when | spoke up just a little bit before about whether
it's baseline or such

| think, you know, specifically speaking about the
Desert Tortoise, which is something that was specifically
identified in the July 1st order and has obvi ously been one
of the big issues here. M understanding of the questions
that Ms. Foley Gannon was aski ng was whet her the anal ysis
i mpact is conparing the baseline of a project, you know,
assum ng that the SunCatcher project had been built. But
t hen how does that differ if we build the PV project and

what's the difference between those two end results.
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| don't think that's the appropriate way to | ook
at it and I don't -- | didn't read the July 1st as | ooking
at it that way. It specifically identified new information
and referenced |Ivanpah. And the lvanpah facility is one
that we all know where the predicted | andscape, the
predi cted anount of Desert Tortoise and the inpact to that
habitat was vastly different than what everybody thought at
the tinme of project approval.

And | think that's the new information that Sierra
Club is certainly concerned about. | think it raises
simlar questions in this instance. And, you know, the
di fference between whether it's PV technol ogy or SunCatcher
technology is mssing the point. The SunCatcher eval uation
of the original project considered a conplete loss to Desert
Tortoise within the footprint of the project. And we
imgine that's going to be a simlar case here with PV.
It's going to be a conplete |oss to Desert Tortoise within
the project. They just can't survive on sites like this. |
don't think anybody debates that.

But what we need to |look at is based on this new
i nformati on, based on our experience with Ivanpah, what is
that inpact? 1 don't think it's appropriate for the
applicant to bank on that previous decision and say, well we
al ready know that, you know, there is no significant inpact

because the previous decision told us that.
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| think we know a | ot nore now about this species
and its habitat and I think we all know that there is a
significant danger that the predictions for Desert Tortoise
habitat and a nunber of Desert Tortoise on this project site
are potentially very wong. And | think that's where the
July 1st order identified the need for Calico to do a
renewed assessnent of the extent of the project inpacts to
Desert Tortoise based on that information

So going forward and crafting that clear guidance,
you know, that's something that | think is inportant to
recogni ze. It's not just, you know, is the PV panel going
to do nore or less harmto Desert Tortoise on site than a
SunCat cher woul d have. It's, what do we know now that we
didn't know before about these sites and how can we prevent
that type of, that type of damage and that type of inpact?
We shouldn't just ignore that. So that's a specific issue
wi t h baseli ne.

| guess I'll nove on then to ny other questions
with respect to the procedure that Hearing O ficer Vaccaro
outlined going forward.

Qoviously, Sierra Club submtted our issue
statenent and we suggested that in this case two docunents
woul d be nore appropriate and woul d have nore -- easier to
conply with the bearing authorities, both CEQA and then the
Warren- Al qui st Act.
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| think one docunent there is a possibility that a
single Draft EIR and Final EIR process could have sonmehow
come forward. But | think that the approach that you
suggested of just along the certified regulatory program and
t hen having the final docunent be essentially the PMPD
process and then a final decision process, | just don't
think that conplies with the | aw of CEQA

| think given the recognition fromthe Conm ssion
and the correct recognition that this is not a certification
jurisdiction issue, | think the process of CEQA has to
apply. And at least for the PV portion of the project if
not the entire project.

That's not to say that the certified regulatory
program woul dn't be applicable for | ooking at the SunCatcher
project and doing a PMPD and a final decision for those
areas that are within certification jurisdiction. But I
don't think the process of the certified regulatory program
conplies with a typical CEQA requirenent and | don't think
that this type of process would be legally defensible for
t he PV conponent.

| tried to identify one exanple in our issue
statenent of where that conflict, where |I can see that
conflict being directly relevant with respect to public
comment. Under the certified regulatory programthe public

comment cones after the first PVPD draft. But the Committee
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is prohibited formlooking at new informati on that those
public conments m ght raise because the Conmittee has to

| ook at he evidentiary record. The certified regulatory
programis an indicative process. For better or for worse
it's different.

The typi cal CEQA process holds like a notice and
comment type rul emaki ng process. There are certain rights a
party has in adjudication. And, you know, the right to
cross-examne, the right to devel op evidence. The
Comm ssion is very famliar with all of those issues and
that's how the Conm ssion does their proceedings. And
that's fine for certified regulatory prograns and it mnakes
sense that all parties would then have the right to have the
evi dence that goes forward and | ook at these things. But
that type of process is inconpatible with public notice and
comment the way that CEQA describes it.

My thought here is, you know, we nentioned before
that it's quite an effort for sone parties to participate as
full party participants in this type of proceeding. Again,
for better or for worse, I'mnot judging that process, it is
what it is.

But if we have, if a party conmes forward during
t he public comrent process after the evidentiary hearing,
after the PMPD draft has been conpleted and circul ated for

public conmment and that menber of the public has significant
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new i nformation and provides that significant new
information to the Commttee, the Conmittee is restricted
under the certified regulatory programfromfully
considering that and adopting that information into this
process. | think that's a major problem | think that
that's sonmething that's not allowed under CEQA and | think
it creates significant problens for a docunent going
forward

| also identified judicial review of the docunent
because | think it was kind of an el ephant in the roomthat
f ol ks have been thinking about but perhaps not addressing
directly. And, you know, this is sonething that Sierra C ub
i s obviously very concerned about, | think other nenbers of
the public are very concerned about.

And | think doing a conbined docunent like this
just creates a huge anbiguity for the |legal status of that
docunent, whether it's protected by Public Resources Code
25531 and can go into the California Suprenme Court or
whether it's sonething that conplies with the normal process
of CEQA and goes through normal CEQA review in the Superior
Court. | think a single docunent is going to be incredibly
difficult to parse.

And while that's ultimately a question for the
courts to decide | just think it creates a procedural hurdle

that is just going to create a ness for everyone. | think
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it wuld be far better for everyone involved if the process
clearly identified which docunment applied to the

Comm ssion's jurisdiction under a certified regulatory
program and whi ch docunent applied as a CEQA docunent.

And if you'll allow ne to check ny notes briefly
to make sure that | hit all of the topics | wanted to.

| guess one final thing I'll talk about with
respect to the Desert Tortoise issue and | spoke about this
alittle bit before with baseline. | believe the applicant
submtted an agreenment with respect to CURE about doing
additional Desert Tortoise studies, at |east in Phase |
You know, | think going along with our concern and goi ng
al ong with what we've | earned about Desert Tortoise in areas
like this and habitat like this.

You know, | want -- Sierra Club wants to go on the
record as saying | think we should go out and do new Desert
Tortoi se surveys and we should figure out -- do a separate
i ndependent study. Figure out how many Desert Tortoise are
out there. |If it conplies with the |ast study we'll all be
able to sleep better. |If it's nore |ike what we saw at
| vanpah then we can react accordingly. But | think we need
new on the ground information of what the Desert Tortoise
popul ations look like for this site and I think we need that
before a decision is made on this process. And that

concl udes ny comments.
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HEARI NG OFFI CER VACCARC Ckay, M. Ritchie, you
have rai sed a nunber of points. | think some of which, or
alnost all of which, the Sierra Cub has nmade known to the
Commttee and the parties in various witings and even
oral ly.

What | would like to do is ask you a few questions
to see if naybe we get froma position of you believe that
the CRP process and one docunent is wholly unacceptable to
maybe hearing sone maybe thoughtful suggestions for where in
that process there m ght be roomfor what you think is
mssing in terns of the participation of nmenbers of the
public or interested agencies who don't conme in as
i ntervenors.

Where you think there m ght be concern or room for
i nprovenent for a conment period. |If you believe a 45 day
comment period is nore appropriate for a PSA, what the
comment period you think would be anenable to your concerns
perhaps on the FSA. \What you might like to see when the
PMPD i s produced and circul ated that shows that it has
consi dered the various conments that have been on the PSA as
wel | as the PMPD

| say all of this, of course, with the, with the
view that | believe that the certified regulatory process
does have a nechani sm and vari ous nechanisns in place to

ensure that everyone has a full and fair opportunity to
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participate. But | do understand that not everyone sees it
t hat way.

But the Commttee is very interested in hearing
where you believe in this process on this amendnent there
are some ways to build in some of the safeguards that you
think are otherw se m ssing.

MR RITCHE Sure. And | appreciate that and |
appreciate the difficulty that the Commttee faces in trying
to mesh these two processes. | guess I'lIl preface this with
saying, |I'll give ny response.

| don't think that ny personal feeling or Sierra
Club's description of where the process could be inproved
woul d fix the | egal inadequacy of doing the certified
regul atory programfor this process. | don't think it can
be fixed. So, you know, anything | say here are suggestions
but at the end of the day I still think |legally CEQA
requires sonething that conplies with the typical CEQA
process of a Draft Eir, public comment and EIR  Things that
|, that we have said before in witing.

HEARI NG OFFI CER VACCARO  Ckay, SO --

MR RITCH E: But putting that aside for now. You
know, one of the major problens with this process, with the
certified regulatory process, is the public comment issue.
Now t he PMPD al |l ows public comrent. The evidentiary

heari ngs conclude, they take the assessnments of the staff,
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the staff assessment, all the information developed in the
evidentiary hearing, and that's all drafted into a PMPD. And
then that goes out for public comment, there are public
comments on that, and then there is -- if necessary there's
a revised PWD and a final decision after that.

| think the major problemand the mjor difference
here is that the level of flexibility that the Comm ssion
has after the PMPD goes out, after the evidentiary hearings
are closed, to consider new information, to devel op new
ideas and to fully analyze this project. | think a |ot of
the work that goes into a typical CEQA docunent happens in
that tinme between the draft and a final and then the
recirculation of the final. And, you know, sonetines it
gets recircul ated again and again and again and each tine
t he docunent gets better and better and better.

That doesn't happen in the Energy Conm ssion's
process. The Energy Comm ssion's process front |oads the
evi dence gathering and front | oads the record, the
devel opnment of the record, during the evidentiary hearings,
during the staff assessnent, during the cross-exam And
essentially by the tine you get to the PMPD the train has
left the station.

You know, that process has a tinme and a place and
there are reasons for it but it doesn't allow for the type

of public involvenent and the type of public coment and
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input into this process that CEQA envisioned. [It's -- in
lieu of CEQA or an equival ent of CEQA but that specific part
of the process does not conply with CEQA.

And | think that given that nost of this project,
nost of the footprint of this project is sonmething that the
Comm ssion has recognized is not within its certification
jurisdiction, | think treating it under the certified
regul atory programis just ignoring that distinction. |It's
making it into a semantic argunent of whether a headline --
you know a chapter is headlined as a condition of
certification or a recomendation for mitigation.

HEARI NG OFFI CER VACCARO M. Ritchie?

MR RITCH E: The wording doesn't matter, it's the
practical effect.

HEARI NG OFFI CER VACCARO kay. |I'mgoing to
i nterrupt because | think the point you're making is a point
that you have been nmaking and it really is understood |
think by all of us. And I amnot in any way demeani ng or
m nim zing the point.

| think ny only question for you at this point,
understanding all of what you ve said and the fact that you
conpletely disagree with the appropriateness of the CRP and
the CRP process is how exactly once the PWPD i ssues do you
see the process potentially changing in this case that woul d

at least allow for the public participation or this
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reconsi deration or fuller consideration that you think is
currently m ssing?

And in a way | know this is putting you on the
spot and maybe you don't have a ready answer. But | can
assure you that the Commttee is very interested in hearing
any response that you m ght have, you on behalf of Sierra
Club, to that very specific question.

MR RITCH E | guess the best answer | could give
there is at that point where it becomes a PWD, if you
i nsi st on doing one docunment and one process, shift gears
and then start to treat the PMPD |like the Draft EIR  And
there's a specific point in the CEQA doc -- in the CEQA
guidelines and I don't have it in front of nme at that point.

But, you know, at that point send it out for
public conment. Receive that public comment. Answer every
single public comment. That's what a normal CEQA docunent
does, you know. Sonetines they group themtogether and say,
you know, all these docunents are addressed here or this
docunent, you know, is besides the point. But answer each
of those public comments.

And then if new information is raised, if
significant information is raised, analyze it. Respond to
it. Incorporate that into a revised PWD. And if it's
significant new information recirculate the PMPD agai n as

required by CEQA. And then keep doing that as nuch as is
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required until you get to a final docunent that neets all of
t hose points of identifying the significant environnental
i npacts.

Now t hat being said, | don't know if you can do
that. | don't know if doing that under your certified
regul atory process woul d violate any due process rights of
the applicant to cross-exam ne that type of information, to
test that information. So |I don't think that would be
| egal | y adequate but that substantively, that's the type of
thing that | think is mssing fromthe certified regulatory
program

HEARI NG OFFI CER VACCARO  kay, thank you. If you
don't have any other coments then | think | want to turn to
CURE at this tine.

MR. HOLDER:  Yes, good afternoon; Jason Hol der on
behalf of CURE. | think | was going to |leave it to the
staff and maybe the applicant to respond to Sierra Club as
to the need for two docunents.

But we believe that one docunment prepared pursuant
to certified regulatory program woul d be appropriate here.
And in particular it would be appropriate to avoid a
segnentati on or piece-nealing analysis of the whole of the
project. And of course it would be a lot nore efficient for
the staff to analyze it under one docunent.

And that would be the only comment | have.
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HEARI NG OFFI CER VACCARO  Thank you.

Have we been joi ned by Basin and Range Watch?

(No response.)

HEARI NG OFFI CER VACCARO  kay, hearing no answer.

So, M. Jackson, if there are any conments you'd like to
make on these various topics we have di scussed so far.

MR. JACKSON:. Thank you. | have no coments on
what you have di scussed so far.

HEARI NG OFFI CER VACCARO  kay, thank you.

Newberry Conmunity Services District, are you on
the line?

(No response.)

HEARI NG OFFI CER VACCARO  kay, |'m hearing
silence so I'lIl nove forward to M. Burke with the Society
for the Conservation of Bighorn Sheep.

MR BURKE: | have no comments at this tine.

HEARI NG OFFI CER VACCARO  Thank you.

M. Aardahl on behal f of Defenders of Wldlife?

MR. AARDAHL: Yes, thank you. | just have just
one general conmment. And that is, Defenders appreciate
hearing that the Cormttee intends to pursue a new and nore
robust analysis of alternatives. And we think that's
entirely appropriate and one of the reasons for that is
because of the switch in technology. And we believe that PV

t echnol ogy offers perhaps significant opportunities for
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addressing inpacts of the project, not only as it was
originally approved but al so opens up new opportunities with
regard to the proposed nodifications.

HEARI NG OFFI CER VACCARO  kay, thank you.

Bart Brizzee on behalf of the County of San
Ber nar di no.

MR. BRI ZZEE: Thank you. No conmments at this

HEARI NG OFFI CER VACCARO  kay, thank you.

Ms. Kim Helen Kim representing BNSF

M5. KIM Yes, thank you. W certainly -- on
behal f of BNSF we certainly appreciate the Comrittee's
statenent that it's | ooking for a nore robust exam nation of
our alternatives, specifically locating the project entirely
south of the BNSF railroad tracks. Al so exam nation of the
possibility of locating the water line entirely south of the
railroad tracks. As well as -- and basically looking to
m nimze the inpact on BNSF of railroad operations and
t racks.

Wth respect to the Sierra Cub's comments as
articulated by M. Ritchie. W wanted to nmake clear that
BNSF shares the Sierra Cub's concerns regardi ng the process
that the Commttee is proposing at this tinme. W do not
believe that the certified regulatory process is legally

defensible with regard to the PV portion for all of the
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reasons that M. Ritchie stated. And | would say that |
woul d agree with M. Ritchie that the only way to conply
with the requirenents of CEQAis to, is to revise the
certified regulatory process to conply with CEQA rather than
t he ot her way around.

| mean, | don't think -- | nean, fromwhat | heard
fromthe questions, the question was, well how do we make
this CEQA fit into, you know, the CEC s certified regul atory
process. | don't think that that is the proper way to | ook
at the question. | think the question has to be | ooked at
in ternms of the PV portion, which is after all 85 percent of
this project. You know, in order to be legally defensible
it has to conply with CEQA. So | don't think that m nor
nonet ati on (phonetic) or tweaks to the certified regulatory
process will get us there. And | think everybody in the
room and on the phone wants a process that will be legally
def ensi bl e.

So | would hope that the Conmttee would give
serious consideration to the Sierra Club's letter, which
t hought -- which we thought was very well witten and
articulated all of the reasons why there should really be,
we think, two docunents.

There's sonething to be said for efficiency and
ease for staff. But at the end of the day we have to have a

process that conplies with CEQA for the PV portion and
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think that's what we need to keep our eyes upon.

HEARI NG OFFI CER VACCARO. | think, Ms. Kim your
very |last sentence about a process that conplies with CEQA |
think is something that certainly resonates with the
Commttee and the Conmittee has given careful consideration
to each and every argunent that has been nade with respect
to the formand scope of the appropriate docunent.

And the Conmittee has determ ned that the
certified regulatory program and one docunent under that
programis the appropriate |egally defensible docunent for
this project. So | think at this point the Commttee has
heard quite a bit on that subject fromthe parties. The
deci si on has been nade. And what we'll do -- nenbers of the
public, certainly when it's tinme for public comment, are
certainly wel come to conment on that aspect again. | think
the matter is closed at this point as far as the parties are
concer ned.

And what we would like to do is to the extent we
haven't already covered the inportant issues that are raised
inthe witten subm ssions to the Conmmttee let's do that
now starting with the applicant. | think you' ve given us
quite a bit of status. Please assune that the Comm ttee has
read and understands all of what was witten by M. O Shea
so that you can hit the high points w thout going through

all of the details.
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M5. FOLEY GANNON: Brevity is not always our
strength in all of these filings and we apol ogi ze for that.

Before getting into sone of these issues there is
one thing we would like to respond to, using the exanple for
the Desert Tortoise and the translocation plan as the new
information for the baseline. And M. Ritchie raised the
i ssues of lvanpah. | know that the Conmittee has expressed
an interest in knowi ng how those do or do not affect what
has been done and studied on this site and we will be
submtting official information on this.

But we would |ike to make the point first off that
there are nmany reasons why that information, | believe, is
not going to, is not going to really result in new
information about -- it all falls into question the studies
t hat have been done on the sites because there's many, many
di ff erences about when they were done. | know we are not
giving testinony on these things today but there's just --
because there was a nunmber of comments said | would like to
just clarify the record a bit.

But in ternms of conparing it to the baseline.
Again, we appreciate the fact that if there was new
information that called into question the inpacts of the
project as it was approved and as the project that we are
suggesting to be anended, then we agree that that would be

sonmet hing that woul d be appropriate to study here, so we are
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not di sagreeing about that. That we don't think that
affects the baseline. Any new information that's rel evant
to the analysis we absolutely agree has to be | ooked at and
studied and we will be presenting information upon that.

But to, again, to continue saying because
somet hi ng happened on this other project which had very
di fferent studies and anal yses done that says -- that calls
into question anything that's been studied on this site we
think is just not an accurate statenent to nake.

MR. GALLAGHER: Well, and just to sort of
el aborate on that a little bit. | don't want you to be |eft
with the m s-inpression that what happened at |vanpah is
directly applicable to what happened here. And the reason
for that is that a few people were surprised when |vanpah
had nore tortoise than its prior studi es showed.

W were | east surprised probably that |vanpah had
nore tortoi se because -- and the reason for that is that
both Calico and Ivanpah had done their initial rounds of
tortoise studies in 2007 and 2008 under the earlier Fish and
Wl dlife protocols and those were dry years, we had much
| ower nunbers.

The difference, the one big difference in the two
projects was that because of the timng, | guess, we were
required to go out and do new surveys in 2010 under the new

Fish and Wl dlife Service protocols and the nunbers of
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tortoise that were observed went up by a factor of three.
And |vanpah sinply didn't do that. So, you know, we've
al ready discovered a |lot nore tortoise than the conparabl e

st udi es had shown.

And | don't want -- and | know this is not a tine
for testinony; we obviously will respond to the Conmittee's
order. But | just didn't want you to be left with the m s-

i npression that there's sonehow an equi val ence before what
happened to this project and what happened to that project
before the spring.

M5. FOLEY GANNON: Okay, now we will be brief.

So in nost of our issue statenments in the
begi nning we were just giving updates on where we are on our
different deliverables. You know, the sites are ongoi ng.
We did just docket yesterday and the hard copi es delivered
and made FTP sites avail able of the Geotech report. So that
has been conpleted. The hydrol ogy studi es are being
conpleted. W are working on the glint and glare study. W
are working with BNSF to get the necessary informtion we
need about the actual, their actual physical features on the
site to be able to conplete our nodel. So those things are
ongoi ng.

There is the issue about the testing for valley
fever, which we have subm tted information about. The

i nvestigations we have done to be able to conduct those
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studies, the possibility of doing those studi es and whet her
t hose studies would actually -- whether the experts are
telling us whether they think that information actually
result in sonething that woul d be neaningfully contributing
to what's been anal yzed here.

And we have -- | know Dr. Greenberg is on the
phone. W have worked with him Qur technical people have
wor ked wi th himon making sure that we were bei ng exhaustive
in our approach. So we weren't just saying, no, we won't
| ook at this. But we were doing what we could. And we have
-- the results of what we have done are leading us to the
poi nt where we have to say we don't -- that this is
sonething that is reasonably available to us to be able to
do. Nor do we think it's going to nmeaningfully contribute
to the issue before the Commi ssion. So we are being -- we

are asking to be relieved fromhaving to conduct these

studi es.

HEARI NG OFFI CER VACCARO. | did notice that in the
docunent prepared by M. O Shea. | think what | would ask
specifically ask to that point. | think that needs to be

addressed to the Commttee in the formof either a notion or
sonme ot her request. Wile you have nade all of the points
here I think you have done, it's quite a bit of recitation
of fact. | think fromthe Commttee's point of viewit's

probably inportant that those facts are tied to a
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decl aration. Perhaps even one under penalty of perjury
under the laws of the state of California.

M5. FOLEY GANNON:  Um hnm

HEARI NG OFFI CER VACCARO And that is acconpanied
by a notion. But even before you get there, | think one of
t he desired ways of approaching this is to see if you can't
am cably resolve the issue with M. Jackson. | don't know
if you have already attenpted a stipulation with him |If
not, maybe consi der approaching that. |If you can't agree
then submt it, I think properly, to the Conmttee for the
Comm ttee to address in the formof an order.

M5. FOLEY GANNON: Okay. We appreciate that
gui dance.

The rest of it. Again, nost of what we were
stating in our issue statenment was responses to your -- the
staff's questions fromtheir, fromtheir status report,
whi ch have been addressed by the decisions articul ated here
t oday.

W will be submitting a nodified project
description. W have a draft of that conpleted. W wll
not try and make sure that it's consistent -- or maybe we'll
wait until after we get your witten order about how you
want to see the docunent presented, so we can nake sure that
that would work with whatever structure is outlined there.

And we will docket that because | know staff is al so anxi ous
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to get that.

Any other information that we provi ded here was
just the informati on we had presented to the BLM which was
a side-by-side conparison of inpacts that were anal yzed
under NEPA and what we though the changes and nost inpacts
woul d be on a resource by resource basis.

And then we have provided at the request of staff
an update on the CPUC proceedi ngs.

And | think that's all that | have to address here
unl ess there's questions that you have for us.

HEARI NG OFFI CER VACCARG  Just one quick one so
that | get a brief answer. The schedule. Can you indicate
for everybody who m ght be interested what's different or
what's not different about the schedule that's attached to
the staff report -- to your issues report.

M5. FOLEY GANNON: Mostly the things that were
related to the hydrol ogy report got pushed out about two
weeks. Part of this was due to, again, our Geotech report
took a little bit longer. First off we had to get the extra
soil borings that we described last tine. It took alittle
bit longer to put it together.

And then we were naking sure that when we started
t he hydrol ogy analysis the new road that's being -- access
road that's being put in between Hector Road and Section 8,

which is south of the railroad, that was not included in
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t hose studi es because that was, it's a separate anmendnent
that we were -- that canme up after we had submtted the
original petition to amend. And we wanted to make sure it
was one analysis so we wove that in, which added a week to
our schedul es, and then we decided to stay out another week
so that we wouldn't have to push it back again.

And then the glint and glare, as | described
earlier, thisis -- 1 think we built in enough tinme that we
certainly should have it done by Novenber 1st but we need
about six or seven weeks after we get the final information
from BNSF about their facilities. And again, | know the
site visit is being schedul ed now between our technical
experts and BNSF' s personnel. So we are hopeful we're going
to have that information all in the very near future. But
until we have it they can't create the final nodel. So this
is -- we think we built in enough tinme here that Novenber
1st should be the final piece of information.

HEARI NG OFFI CER VACCARO  kay, thank you.

Ms. WIlis.

M5. WLLIS: Thank you. First of all, we
appreci ate the applicant responding to our questions in such
a thorough way. This was very hel pful.

The only coment that we have on the schedul e.
Wen we originally calculated that it would take about 45

days for a staff assessnent followi ng the |ast submttal of
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data, that was back in May | believe, |ike May 9th or sone
date like that. At that point in tine there weren't --
there wasn't a lot of activity in the siting office.

At this point | think we have four AFCs comng in
plus it could get, this could get pushed closer to holiday
time. So we just wanted to nake sure that, you know, if we
stick with this date it's probably doable but we want to
make sure that we've calculated in the Christms and
Thanksgi vi ng holidays and all of that time into that
schedul e.

HEARI NG OFFI CER VACCARGC: So hypothetically if
this Novenmber 1st isn't a firmdate and it noves to md-
Novenber, end of Novenber or Decenber, how does the 45 days
change and what's it changing by? A matter of nonths,
weeks, days?

MR HOFFMAN: | couldn't see nore than weeks. But
as you' re aware, Novenber and Decenber get interesting with
all the amounts of holidays that conme in and staff tinme and
holidays. So being able to -- and vacations. Being able to
hit it closer to that Novenber 1st date hel ps us put out a
docunent cl oser towards the begi nning of Decenber. Trying
to put out a docunent towards the end of Decenber gets
difficult at tines but we've done it.

PRESI DI NG MEMBER DOUGLAS: The Conmittee

under stands the need for sone personal tinme in Decenber and
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potentially January so --
MR. HOFFMAN. We're getting those this year?
(Laughter.)

PRESI DI NG MEMBER DOUGLAS: | think it's up to
Terry.

M5. FOLEY GANNON:  And we obviously woul d
appreciate that as well. And we would recognize that if it

slipped from Novenber 1st we woul d have that effect so we
really -- you know, we tried to build in enough tinme here to
not have to have anything slip. W hope to get vacations

t 0o.

MR RITCH E: For the record, Sierra Club also
approves of vacations.

(Laughter.)

HEARI NG OFFI CER VACCARO M. Ritchie, once again
you knew that it was your turn. | think staff has conpl eted
the coments they had on their witten subm ssion. | think
you' ve told us everything that was in your letter relating
to the CRP process and the environnental docunent. But |
sai d everybody gets to conment on their witten subm ssion
so is there any final word that you'd Iike to give us?

MR RITCHE | can hear the hesitation --

(Laughter.)

MR RITCHE: You know, no, | think | said it all.

| think based on the schedule, we'll be interested to see
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kind of how that all boils down. And we'd be interested to
see kind of a witten statenent fromthe Conm ssion on how
it perceives the schedule going forward just so that we can
all plan accordingly.

And al so whether or not evidentiary hearings are
going to be part of that and when those m ght occur?

And then | guess I'll just end with, you know,
based ion a lot of the issues that | brought up before. You
know, we are obviously very concerned about this process and
we'll | ook at whether or not the initial remedies now -- and
| think, you know, this issue has come up before and | think
it's a major concern for us and that's sonmething that we're
going to be | ooking very carefully at going forward. And so
"Il end at that.

HEARI NG OFFI CER VACCARO  kay, thank you.

So, M. Hol der on behalf of CURE, any final
comments on what's been discussed, this nost recent segnent
of di scussion being the schedul e that was addressed and a
few other itenms of status raised by Calico?

MR. HOLDER: No, | don't have any other conments
or questions, thank you.

HEARI NG OFFI CER VACCARO  kay, sanme question for
you, M. Jackson. Any final comrents on the npbst recent
di scussi on?

MR. JACKSON. M question goes to the schedul e.
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And maybe I'ma little bit premature here. The staff
requested the applicant to provide an updated CPUC access
issue. Wuld that access issue, would that affect the
schedule? And if so, how?

HEARI NG OFFI CER VACCARO | think 1'Il let the
applicant and staff in turn address that question.

Ms. Fol ey Gannon.

M5. FOLEY GANNON: That is a separate process.
That is a process, a proceedi ng before another agency. As
we conpl ete our status update we anticipate resol ution of
t hat proceedings in october. Wich would be well in advance
of the --

HEARI NG OFFI CER VACCARO  Thank you. Ms. WIIis.

M5. WLLIS: Yes. W would agree. | believe if
t he deci sion comes out before the Novenber date then
certainly we would include that information in our
Prelimnary Staff Assessnent.

The one thing | didn't address. M. Ritchie had
tal ked about the public coment tine. W certainly wll be,
we wll be adding in time after the PSA for public
wor kshops. And that will be another issue of the scheduling
during the Decenber time, holidays. W nay have to push
that up to the first of the year if that schedule, you know,
turns out the way we're anticipating at this point. But we

certain are planning on, you know, having public workshops
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on this, on this docunent.

HEARI NG OFFI CER VACCARO  Thank you.

MR RTCHE If | could -- | want to nake a
clarifying point because | think --

HEARI NG OFFI CER VACCARO. You know, M. Ritchie,
because I'mon M. Jackson's tinme right now.

MR RITCH E: | apol ogi ze.

HEARI NG OFFI CER VACCARGC: | will give you --

MR RITCHE |If you could cone back to ne |I'd
appreci ate that.

HEARI NG OFFI CER VACCARO  kay. M. Jackson, did
you have any ot her questions?

MR JACKSON: No, let M. Ritchie talk.

HEARI NG OFFI CER VACCARO  Actually no, |I'm going
to go to M. Burke next. I'mgoing to follow the order that
| indicated because | need to be fair to absolutely
everyone. So M. Burke, are there any comments or questions
t hat you have?

MR. BURKE: Not on the topic at hand.

HEARI NG OFFI CER VACCARO  kay. Do you have
anot her question relating to this matter that you would |ike
to ask the Comm ttee or have addressed at this tine?

MR. BURKE: No.

HEARI NG OFFI CER VACCARO  Ckay.

M. Aardahl, on behalf of Defenders?
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MR. AARDAHL: Thank you. The only other coment |
would Iike to make is just to note that in the year that's
passed | think since our |ast hearings in Barstow we do have
new i nformation regardi ng the Desert Tortoise translocation
effort underway at Fort Irwin and | think that woul d be
anong the itens that would be | guess classified as new
information that would be relevant to the revised anal ysis.

Thank you.

HEARI NG OFFI CER VACCARO  Thank you.

M. Brizzee, County of San Bernardi no.

MR. BRI ZZEE: Nothing on this issue, thank you.

HEARI NG OFFI CER VACCARO  Ckay. Helen Kin®

M5. KIM Yes, thank you. Wth respect to the
applicant's status report on the glint/glare study BNSF
wanted to raise an issue. It is certainly true that BNSF
of fered the applicant's expert, Powers Engi neers, an
opportunity to conduct a site visit to verify the height and
| ocation of the signals. That is stated in the applicant's
status report.

But | wanted to also raise the fact that BNSF al so
offered to arrange for Powers to nmeet with BNSF at first on
mai nt enance so that they could understand the activity in
the area and the safety issues and needs of our naintenance
personnel. W also offered the opportunity for themto

speak with our mapping experts to provide details on mappi ng
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and other information that m ght be of use to Powers
Engi neers.

But Powers Engi neers has not been receptive to
BNSF' s offers and therefore BNSF is concerned that Powers is
not interested in performng a study that will adequately
account for all the concerns and the potential inpacts of
t he proposed project on BNSF' S track mai nt enance personnel .
Qobviously we want to nake sure that the applicant's experts
fully understand BNSF has property in that area so that the
proper analysis can be done.

HEARI NG OFFI CER VACCARO  kay, thank you,
Ms. Kim And | think what we can do, us sitting here on the
dais, is just continue to commend BNSF and Calico for
wor ki ng together and to encourage the two entities to
resol ve what ever differences they m ght have and conti nue

wor ki ng together on the glint and glare study to the extent

f easi bl e.

| think with that | have a question and then
M. Ritchie, we'll hear back fromyou one |last tine and very
briefly.

| wanted to know fromstaff, have there been
contacts with BLM? Is there a sense of how the
coordination, or if there is any coordination at all wth
BLMin ternms of its review of the process? That's sonething

that we haven't heard nuch about fromstaff at all. But if
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we |l ook to the | ast process there was early BLM i nvol venent
in the prior Calico proceeding.

MR. HOFFMAN. Sure. this is Craig Hoffman. W
have al nost had weekly conversations with Jim Stovall and
staff in regard to what's going to be taking place with the
NEPA docunent. It | ooks |ike towards the begi nning of
Sept enber they're going to be issuing their NO or sone type
of kickoff, they're starting their NEPA process. But we
have been working with them and we understand their process.

And coordinating the types of project descriptions that are
taki ng place and that is happening.

| was just also going to offer up that for part of
our next status conference we'll put together a proposed
schedul e of what it mght look like in the preparation of
t he FSA and wor kshops so peopl e have that on their
cal endars.

HEARI NG OFFI CER VACCARO. Great, thank you.

M. Ritchie, very briefly and then we're going to
nove to public comment.

MR RITCHE | will be, Hearing Oficer Vaccaro.

And this is the line of the question that you posed before
about potentially constructive effort with the process. |
wanted to know, with respect to public conment on the staff
assessnment. | think one of the potential concerns with that

and why it's different than public coment on a PWPD is that
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public conment on the staff assessnment doesn't have kind of
the final product or the proposed project.

It keeps nmoving so nuch during the hearing and the
addi tional evidence that's comng in that it's very
difficult for the public to know whether or not it's
commenting on the project that is actually proposed or not.

And | just wanted to make that distinction that public
comment on the staff assessnent is good but it's not a
substitute for that type of public coment on sonething
that's equivalent to a Draft EIR  And thank you for
allowing me to have that -- that's all [I'll say.

HEARI NG OFFI CER VACCARO. You're wel cone. And
t hank you for adding sonething to a question previously
asked.

Now we're turning to public comment. It doesn't
| ook |i ke there's anyone here in the roomthat's a nenber of
the public so I'Il ask if there are any nmenbers of the
public on the tel ephone who wi sh to coment on today's
proceedi ngs or anything relating to this Calico Anendnent
Project?

MR STERN. 1'Il make a comment, if | may. [|'m
Fred Stern from Newberry Springs and |'ve been follow ng
this for a couple of years and input into the initial public
cooment. | didn't think I'd -- pardon ne for saying so --

sol'dlike to say it again, | don't think the access issue
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has been properly addressed, | don't think the drainage
i ssue has been properly addressed, and | don't think the
public health issues have been properly addressed. So we go
to the next stage of this process so maybe treat those
issues a little nore seriously. 1'mtalking about the
private |land owners, not the railroad tracks. Thank you.

HEARI NG OFFI CER VACCARO  kay, thank you.

Any ot her menbers of the public who wish to nake a
comment ?

(No response.)

HEARI NG OFFI CER VACCARG: Hearing none | am now
turning the m crophone over to Comm ssioner Dougl as.

PRESI DI NG MEMBER DOUG.AS: Thank you. It has been
a productive status conference and we | ook forward to nany
nore of them

| would Iike to thank all the parties for your
hard work in preparing for the status conference and | ook
forward to working through this process and through these

i ssues. Conmm ssioner Weisenm | ler?

ASSCCI ATE MEMBER VEI SENM LLER: | want to thank
everyone. | would also note that certainly the intent -- |
was here when the CFR process went through the -- the

activity was the Resources Agency. At the tine Huey Johnson
was the Secretary. And certainly Huey has, | think everyone

woul d say, inpeccable environnmental credentials. And so the
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intent was, if anything, that the CFRB was sort of a notch
up fromthe regul ar CEQA process.

And so again certainly we have structured this
order to try to encourage public participation and comment,
particularly with the time to comrent on the PSA. So agai n,
| think our intent is certainly to nake this a node
partici pation.

PRESI DI NG MEMBER DOUG.AS: Thank you. | agree
wi th your comments.

Al right, we're adjourned.

(Whereupon, at 3:25 p.m the Status

Conf erence was adj ourned.)

--000- -
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