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PROCEEDI NGS

2:16 p. m

PRESI DI NG MEMBER DOUG.AS: Thank you. | am
Comm ssi oner Douglas; | amthe Presiding Menber of the
Siting Commttee. | would |ike to welcone all of you to the
Calico Sol ar Project anendment proceeding.

This proceeding will be conducted to hear oral
argunment on the Sierra Club's notion to dism ss the petition
to anend and the Conmittee's invitation to the parties to
brief the pertinent issues relating to the Comm ssion's
jurisdiction over the petition to amend and the Conmmi ssion
servicing as | ead agency and the appropriate environmental
basel i ne.

To nmy far right is Chairman Robert Wisenmller,
he is the Associate Menber of this commttee. To ny
i mredi ate right is Kourtney Vaccaro, our Hearing Advisor.
And | don't see advisors at the noment but Eileen Allen,
Comm ssi oner Wi senmller's advisor, and Gal en Lenei, ny
advi sor, are walking into the roomas we speak.

Is the Public Adviser in the roon? Geat. So
Jenni fer Jennings and Lynn Sadl er are here fromthe Public
Adviser's Ofice.

And with that | would Iike to introduce the
parties if we could the applicant introduce yourselves.

M5. FOLEY GANNON: Good afternoon, Ella Fol ey
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Gannon, counsel to the applicant. And to nmy left is Sean
Gal | agher from Calico Sol ar.

PRESI DI NG MEMBER DOUGLAS: Thank you. Staff.

M5. WLLIS: Good afternoon. M nane is Kerry
WIllis, senior staff counsel. Wth ne is Steve Adans,
senior staff counsel, Terry O Brien and Crai g Hof f man.

PRESI DI NG MEMBER DOUG.AS: Thank you. 1Is Sierra
Cl ub here?

M5. SMTH Goria Smith from Sierra O ub.

MR R TCHE And Travis Ritchie with Sierra Cub

PRESI DI NG MEMBER DOUG.AS: Thank you, thank you
for being on the phone. 1Is anybody here from California
Uni ons for Reliable Energy?

M5. GULESSERI AN:  Yes, Tanya Gul esserian with CURE
is on the phone.

PRESI DI NG MEMBER DOUGLAS: G eat, thank you. 1Is
anybody here from Basi n and Range Watch?

MR EMMERICH Yes, hello, this is Kevin Enmerich
from Basi n and Range \Wat ch.

THE REPORTER: Coul d he speak up, | can't hear him
at all.

PRESI DI NG MEMBER DOUG.AS: Kevin Emmerich from
Basi n and Range Watch. |If you could when you speak if you
coul d speak up it would be hel pful

Is Patrick Jackson here or on the phone?
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MR JACKSON. This is Patrick Jackson.

PRESI DI NG MEMBER DOUG.AS: Thank you. Anybody
fromthe Newberry Community Services District?

MR. VEEI ERBACH. This is Wayne Wi erbach fromthe
Newberry Conmmunity Services District.

PRESI DI NG MEMBER DOUG.AS: Thank you. Anybody
fromthe Society for the Conservation of Bi ghorn Sheep?

(No response).

PRESI DI NG MEMBER DOUGLAS: All right, we'll ask
again. Anybody from Defenders of WIldlife?

MR AARDAHL: Yes, Jeff Aardahl

PRESI DI NG MEMBER DOUGLAS: G eat. | see BNSF in
the room if you could introduce yourself.

MR. LAMB: Good afternoon. Steve Lanb and Cynthia
Bur ch from BNSF.

PRESI DI NG MEMBER DOUG.AS: Thank you. Anybody
from San Bernardi no County?

MR. BRI ZZEE: This is Bart Brizzee fromthe County
of San Ber nar di no.

PRESI DI NG MEMBER DOUG.AS: Thank you, glad to have
you W th us.

| s there anybody here representing |local, state or
federal agencies in person today?

(No response).

PRESI DI NG MEMBER DOUG.AS: |s there anybody here
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on the phone representing local, state or federal agencies?

M5. JONES: Becky Jones, Departnent of Fish and

HEARI NG OFFI CER VACCARG |I'msorry, would you
pl ease repeat your nanme again.

M5. JONES: Becky Jones.

HEARI NG OFFI CER VACCARO  Thank you.

PRESI DI NG MEMBER DOUG.AS: Thank you. Anybody

el se?

(No response).

PRESI DI NG MEMBER DOUGLAS: All right. Wth that |
will turn this over to our Hearing Advisor.

HEARI NG OFFI CER VACCARG: | think nost of you know
the reason that we are here today. W are really, you know,
here to cover two points of business, the first of which
will be Sierra Club's notion to dismss; the next will be to
address the itens that were specified just at the opening of
this proceedi ng by Conm ssioner Dougl as.

| think what we would like to do is ensure that
all of the parties have an opportunity to speak today if
they wish to do so. However, briefs were only received from
about six parties. In all fairness what we will do is
initially hear fromthe argunments fromthose who filed
briefs. But before we get to the public coment portion the

ot her parties, and nost of you are on the phone, wll
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certainly be given an opportunity to comrent as well on the
topics that are raised today.

| think the first order of business though will be
Sierra Club's motion. Ms. Smith, what | wanted to find out
fromyou is whether or not Sierra Club will have an
objection at this time to CURE and BNSF of fering argunent as
we di scuss the notion.

| mght stand corrected in just a nonment by any
nunber of you but ny reading of the briefs indicated that
nei ther CURE nor BNSF directly invoked Sierra Cub's notion
either in opening papers or in the reply. Again, | mght be
incorrect in that but that was ny recollection and | al so
did a search in the docunents.

But since a |lot of the positions raised by those
two parties seened to sound sonewhat enjoinder to your
notion do you have an objection to those parties arguing at
this time on your notion? |If so then when we get to the
next issue of discussing the Conmttee's invitation for
briefing we can certainly hear fromthemat that tine.

M5. SMTH. Sierra Cub has no objection to how
the order goes with respect to our notion or if you have any
guestions pertaining to jurisdiction. W just wanted to
speak on jurisdiction first so we are not -- we request no
certain formality or procedure on this.

HEARI NG OFFI CER VACCARO  kay, okay, fair enough.
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So | think with that we will go ahead and hear first from
the Sierra Club and then in turn each of the parties can
speak. They wi Il have an opportunity, each party is arguing
to respond. And at the end of the day Sierra Cub will get
the final word with respect to their nmotion. So with that,
Ms. Smith, if you would go ahead and pl ease speak to your
not i on.

M5. SMTH. Thank you. Thank you, Conmi ssioner
Dougl as and Commi ssi oner Weisenm | ler and staff.

The i medi ate project before the Comm ssion today
is a 275 negawatt photovoltai c generation system which
constitutes Phase | of the project. And then a |ater phase
as we understand it would include an additional 288
megawatts of photovoltaic generation and then potentially
100 negawatts of solar thernal.

And as you have seen fromthe back and forth in
the briefs, there is plenty of evidence in the papers that
the solar thermal aspect of this project is not necessarily
commercially viable and sonmewhat specul ati ve.

But setting aside the idea of whether or not the
solar thermal is speculative is a |ater and insignificant
conponent of this overall project. Again, the actual
proj ect before the Comm ssion is photovoltaic.

So fromthere our reading of the statue and al

the | aws, the Comm ssion nust base its jurisdictional
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deci sion on whether or not it can pass on this PV project on
provi sions of the Warren-Al quist Act. And so taking a -- |
amgoing to do a step-w se anal ysis of the pertinent

provi sions of the Warren-Al quist Act to show this Commi ssion
does not have jurisdiction to process a PV application.

Starting with Warren- Al qui st Section 25500. That
provi sion sinply provides for the Comm ssion's siting
authority for facilities.

And t hen when you turn to 25110, "facility" is
defined as thermal power plants over 50 negawatts.

Next is 25120. Thernmal power plants are expressly
not photovoltaic generating units.

And then 25120 allows the Conmission to site
appurtenant facilities, but the statute nor your regul ations
define what an appurtenant facility is.

We turned to the Black's Law Dictionary. W
encourage you to look that termup in any dictionary of your
choice. But essentially the termis annexed , any facility
that is annexed to a nore inportant thing. And, you know,
we contend here that the PV aspect of this certainly swanps
any solar -- sorry, any thermal at this tine.

Finally, Section 25542 covers any facility --
okay, let ne step back. 25542, for any facility that is not
defined as a facility under the Warren-Al qui st Act the

Comm ssi on does not have exclusive jurisdiction to site that
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facility.

So we have two provisions that expressly prohibit
the Comm ssion fromsiting photovoltaic facilities. And it
is fromour reading of the statute there are no ot her
provi sions that contradict the above nor is there any case
law that is directly in contravention of these provisions.

A |l ot has been nade of the 1984 PUC vs. CEC
decision. And there the court nethodically worked through
the Warren- Al qui st Act's Section 25107 and the statute's
| egislative history to interpret the extent of the Energy
Comm ssion's jurisdiction over transm ssion |ines and that
did not turn out well for the Conm ssion.

Al'l the cases that we have found, and | think the
Attorney Ceneral's opinion also expressly limted, strictly
[imted the Comm ssion's exclusive jurisdiction to cite
energy facilities in the state of California. But again,
the jurisdictional question here can only be answered by
| ooki ng at the Warren- Al qui st Act.

And if you read the other parties' briefs closely
t hey acknowl edge that this project is a PV project, that the
Commi ssion is not allowed to site PV projects, but then they
qui ckly pivot and turn to CEQA and construct these very
el aborat e argunents why the Conmm ssion shoul d assert
jurisdiction over this project based on CEQA.

But CEQA nerely provides guidance on how t he
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Comm ssi on or any other agency m ght proceed once the
Comm ssion resolves this jurisdictional threshold question
under the Warren-Al qui st Act.

And finally I will just conclude by saying CEQA is
a process and not an enabling statute in this instance.

That is all | have.

HEARI NG OFFI CER VACCARO  kay, thank you. |
think the Conmttee is going to have sone questions. |
think the idea is to wait for everyone to go ahead and nmake
their argunents. But right now if there was sonething that

was stated by Ms. Smth that either of you want to ask right

now?

PRESI DI NG MEMBER DOUGLAS: No.

HEARI NG OFFI CER VACCARO  Ckay. | think then
let's next hear fromthe applicant. | think it wll

probably be both in reply to nuch of what Ms. Smth said but
after reading the briefs it sounds as though there m ght be
sonme other matters that you would |like to cover on
jurisdiction.

So if we could just stick right nowto the
jurisdictional issue. Lead agency is sonething that was
invoked in the Sierra Club's reply brief and is woven
t hroughout the jurisdiction issue as well. | think this is
an appropriate tinme to discuss that.

MR. FOLEY GANNON: Thank you. [I'msorry, do you
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think it is an appropriate time to discuss the | ead agency
guestion?

HEARI NG OFFI CER VACCARG The | ead agency question
as wel | .

MR. FOLEY GANNON:  Ckay.

M5. SMTH  Wiit, excuse ne, thisis Joria
Smith. You know, | may have to object to that. We, |
believe, laid out a very cogent argunent why the
jurisdiction question is front and center. Qur notion and
our protest and our reply and everything that we have filed
go directly to the threshold question of jurisdiction and
t he Warren- Al qui st Act.

Lead agency is doing exactly what | counsel ed
agai nst a nonent ago. Getting bogged down in this unrel ated
statute, which is CEQA. W need to stay with the Warren-
Al qui st Act which does not speak to | ead agency at this
tinme.

| respectfully request that we resolve this
jurisdictional question. Hear the oral argunent, not
resolve it. Hear oral argunent on that and then, you know,
potentially nmove on to, you know, what is essentially a Step
2 on howthis process -- howthis project will be processed
once the jurisdictional issue is resolved. Thank you.

HEARI NG OFFI CER VACCARO | think, Ms. Smth, it's

your notion. It's fine if we start with the jurisdictional
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issue. | did understand your |ast comments in your opening
remarks to address sone of the CEQA issue as well but at
this time it is certainly fine to have the parties solely
address jurisdiction. And after that is done we will nove
forward with | ead agency and basel i ne questions that the
Comm ttee want ed addressed by the parties.

M5. SMTH.  Thank you.

MR. FOLEY GANNON: Thank you. | would like to
first start by saying that Calico Solar is here before you
for consideration of this anendnent. Not because we want to
be, as nuch as we have enjoyed spending tine with the
Comm ssion over the |ast couple of years, we are really here
because we have to be. And the reason we have to be is
because the amended project includes over 50 negawatts of
sol ar thermal power.

Under the Warren- Al quist Act, and we will just
stick with the Warren- Al qui st Act for now, you, the
Comm ssion, is the only agency with jurisdiction over that
part of the project. And because of that we need to be here
in front of you.

We are also comng to you because we are asking
for an anendnent of a |license which was issued by this
Comm ssion. Again, there is no one el se who can anmend a
license that was issued by this Comm ssion. So even if your

jurisdiction is exclusively over the solar thermal portion
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of this project we need to cone to you to have you consi der
t hat .

And | would object first of all to Sierra Cub's
assertion that everyone agrees that the project in front of
you is a 275 negawatt PV facility. W have not submitted an
application to anyone to construct a 275 negawatt PV
facility. W are seeking authorization to do a 663.5
megawatt sol ar project, 100.5 negawatts of which will be
solar thermal. Again, that is the basis of the jurisdiction
of this Comm ssion and that is why we are here before you
t oday.

| would also like to take sone unbrage with the
characterization of the case | aw which was relied on by
Sierra Club of saying that these cases that are cited, the
PUC case and the Attorney General's case, which they read as
saying that it is limting sonmehow the Comm ssion's
jurisdiction over energy generating facilities.

I f you |l ook at those issues that were resol ved or
addressed in those cases, one she said was about
transm ssion lines and the other was -- the Attorney
Ceneral's was about the geothermal wells. Those are not
about your jurisdiction over a hybrid electro-generation
facility as is before you today.

| would submit that there is no case |aw that

addresses this question. And | would also submt that this
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is a question that is not directly addressed by the Warren-
Al qui st Act.

VWhat Sierra Club and the other parties who object
to your jurisdiction are doing is first off I think making a
si npl e question conplicated and then nmaki ng a conplicated
guestion sinmple. And we'll start with the first one, what |
see as a sinple question.

Agai n, does the Comm ssion have jurisdiction to
consi der a project which includes 100.5 nmegawatts of sol ar
thermal generation? | think the Warren-Al quist Act is
absolutely clear on that. You are the only entity that
consider that. | think all the parties have agreed to it.
That if that is what is before you then clearly you are the
agency who has to consider that. [It's a sinple question.

The question that is nore conplicated is what is
your jurisdiction over a hybrid facility? The Sierra Cub
and the other parties are submtting that that question is
directly answered by the Warren-Al quist Act. | would submt
that it is not.

When Sierra Club was just citing 25500 it says
that it was tal king about your jurisdictionis limted to
facilities. |If you look at that section it says that your
jurisdictionis limted to considering sites and facilities.

So you can't just go to the definition of facilities to see

what is the limt and the scope of your jurisdiction.
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Again there is that word "site" and "site"
requires that there be a thernmal power facility on the site
for it to be within your jurisdiction. But it does not say
anywhere that that is the only thing that can be on that
site to be within your jurisdiction.

Again, | don't think this is a question that was
contenpl ated by the Legislature when they enacted the
Warren- Al qui st Act, that sonmeone would be comng to you with
a hybrid facility like this. But |I think it is sonething
that is consistent with the intent of the Warren-Al qui st Act
and it is not precluded by any | anguage of the statute.

And there is |language in the statute which directs
you to interpret the anbit of your authority liberally and
to fulfill the policies of the Warren- Al qui st Act, which is
to have an entity who is overseeing in a consistent nmanner
el ectrical generation facilities in the state. And we think
a broad interpretation of this, which allows you authority
over a hybrid facility such as you have before you today, is
consistent with that and again, it is not inconsistent with
any portion of the statute. Thank you.

HEARI NG OFFI CER VACCARO  Thank you. M. Lanb or
Ms. Burch, we would like to hear from BNSF now.

MR. LAMB:. Thank you, Hearing Oficer Vaccaro.
First to be clear. W support and join in the Sierra Club's

notion. We think they made a very discrete and articul ate
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notion and we did not provide any further briefing on that.
Again, we join and support that notion and we believe that
it is a discrete notion.

The Comm ttee asked for briefing regarding a
vari ety of subjects to which we responded. And if you want
me to address the jurisdiction issues now!l will. I'ma
little confused about how we are doing the notion versus
what the Conmittee asked to be briefed.

HEARI NG OFFI CER VACCARO | think that's in part
why | asked the threshold question of Ms. Smth. W
under st andi ng, and of course Ms. Smith will correct nme if |
have it incorrect, is that we will hear the jurisdiction
i ssue now from everyone.

MR. LAMB:. That's fine, that's fine, | just want
to be clear on that.

A couple of things that | wanted to start with.

First of all I find it interesting that counsel for Calico
Sol ar says, | think to quote, we have to be here, we need to
be here. | want to call your attention to 20 CCR 1936,

which is an inplenenting regulation from California Public
Resource Code Section 25541. That's a section which | am
sure the Commttee is well aware that if a thermal power
plant is between 50 and 100 nmegawatts you have the

di scretion to exenpt it.

Now what would that nean in this case? |[|f you
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exenpt it, as they are well aware, then it woul d be subject
to CEQA anal ysis, not Warren-Al qui st analysis. Magically,
nmystically, we have a project here that is 100.5 negawatts.
To suggest that that is a coincidence is just beyond
reason. It is calculated and it is purposeful.

And this goes to one of the najor points that we
made in our brief. And that is quite sinply that they knew
all along, fromat |east Septenber/Cctober of |ast year,
that they had no intention of, or capability of devel oping a
sol ar thermal power plant project utilizing SunCatchers.
They knew then. W cited the direct sworn testinony of Dan
O Shea. He acknow edged t hat by Septenber/ Cctober he knew
t hat .

Now I will tell you that when we addressed that we
believed that the staff would respond to that. Because we
woul d think that not only the Commttee but the Conm ssion
and the staff would be very, very concerned about what we
feel is a material msrepresentation that goes to the core
of what we are doing. There was no response fromthe staff,
which | find absolutely amazing.

So what we did, because we were conpelled to do
that is we filed a conplaint. It has been filed and
docketed today, to decertify this project. And that will be
set forth and that will be dealt with. But we have raised

this here and | think it should be addressed here.
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Now one of the things that Calico Solar ha said in
response to this issue is, you know what, the viability of
the underlying project is not only not at issue, it is not
sonmet hing that the Conm ssion should consider. Really? |
mean, that's amazing to me. |If you look at -- it's inplicit
in the inplenmenting statute and regul ati ons that the project
has to be viable and it has to be feasible. | nean, what
they are suggesting is that they could ask for certification
of a project, fusion technology, lithiumcrystals that
generate nore than 50 megawatts of thermal power plant
energy. Totally ridicul ous.

And then when we | ook at reasonable alternatives
and mitigation nmeasures, soneone said how about SunCatchers.

They' d say no, that's not comrercially viable, it's not
commercially available, we don't have to consider that.
But we don't have to worry about it in relation to the
under | yi ng project.

So what are we tal king about here? W are talking
about a project that could be certified by this Comm ssion,
that could be inplenented, could go into effect, and at the
end of the day, nothing. Nothing is ever built that has the
jurisdiction of this Comm ssion. Nothing.

| nean, they are tal king about putting in PV and
at best two years later doing solar thermal PV. Excuse ne,

solar thermal SunCatchers for which this Conm ssi on woul d
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have juri sdiction.

They tal k about hybrids. Under their theory what
they could do is say, you know what, we've got a project,
here's a project. W are going to do 100.5 negawatts of
SunCat chers. Here is what we are going to do, Conm ssion.
First of all initially we are going to put in 1,000 acres
worth of PV panels. Year 5 we are going to put in another
1,000 acres, Year 10 another 1,000 acres, Year 15 anot her
1,000 acres. Year 20 we are going to put in SunCatchers.
Do you have jurisdiction? You don't have jurisdiction.

You know, Ms. Smth pointed out 25542. That is
very clear in the California Public Resources Code. You
don't have jurisdiction. The entire project has to be
thermal powered. There is no such thing as authority for a
hybrid, to do a hybrid, it's nonsensical. It would totally
evi scerate the point of the inplenenting statute and
regul ati ons.

And we will agree that this Conm ssion has a
tremendous anount of authority and power. But it's
exclusive and it's limted. And | don't think anybody
di sagrees that you don't have power and you don't have
jurisdiction over PV and that's what we are tal ki ng about
here.

Let's talk about this feasibility for a second.

They are saying that they are able to do it. And they don't
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respond to the questions we asked. The questions we asked
is, what comm tnments do you have from Tessera Sol ar to show
this Comm ssion that you can do this? Wat they say to you
is, oh, we have conmtted to Tessera Solar that we are going
to do it. That begs the question, that doesn't answer the
guesti on.

They haven't responded to whether Tessera Sol ar or
Sterling Energy System or whatever it is can actually
produce and supply them Wat we do have is we have a
letter that they submtted that says, it will be at |east 24
nmont hs after we get funded. After we get funded. Wen are
we going to get funded? W don't know. It's totally
specul ative. There is no reasonable belief that that
technology is viable or feasible today and it wasn't when
the project was certified.

Now everyone agrees that there is no jurisdiction
for PV technology. One of the things that counsel stated
was, we are dealing with not only a site but a facility. |
woul d i ke to read Section 25500. It says, quote: "the
excl usive power to certify all sites and related facilities
in the state, whether a new site and related facility or a
change or addition to an existing facility."

kay, this is not a newsite or a related
facility, they are not saying that. This is not a change or

an addition to an existing facility. Nothing has been
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built. This is a change or addition to a site that has been
certified.

And yes, you have jurisdiction as long as it
fulfills the requirenents of being a thernmal power plant.
It's not; it's sonething nore than that. | nean, think
about it. Wat if they said to you, hey | ook, here's the
project. W're going to have 100.5 negawatts of a therna
power plant, we're going to have a hotel, we're going to
have a golf course, we're going to have an airport. And you
have exclusive jurisdiction over all that. That's
preposterous. The inplenmenting statutes give this
Comm ssi on exclusive authority and jurisdiction but it's
l[imted and it doesn't include that.

Under the theory put forth by the staff and by
Calico, their theory is once you approve we got you, we
could do anything. 1In fact under their theory it doesn't
even need to be a thermal power plant now, they could just
put up a hotel.

What she said is, you are the only ones that have
the authority to amend the license. What she is not talking
about is what is the license for. A thermal power plant,
not a thermal power plant plus. So we think it is very
clear that there is no jurisdiction for this. Thank you.

HEARI NG OFFI CER VACCARO  Ckay, Ms. WIllis, we'll

hear fromstaff.
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M5. WLLIS: Thank you. Thank you. As stated in
our brief, staff disagrees with Sierra Club's notion to
dismss. First of all it is very clear that the Energy
Comm ssion has jurisdiction to preside over this entire
proceedi ng. The Calico anendnent is just that, it is an
anendnent, it is not a new PV project. It is also not a
golf course, an airport, a hotel or a residential
development. It is an electrical generation facility.

And we see that as part of, as part of the Energy
Comm ssion's process of post-certification anendnments and
changes under 1769 of the California Code of Regul ations.
After the final decision is effective under Section 1720.4
the Applicant shall file with the Comm ssion a petition for
any nodification proposed as to the project design,
operation or performance requirenents.

It also lays out the process for which if the
proposed anmendnent m ght have, in the staff's opinion,
potential for significant adverse inpacts to the environnment
that it goes before the full Comm ssion. And that is
exactly what staff has asked, for a Conmttee to be assigned
for this proceeding because it is not a -- we don't believe
it is a mnor amendnent. W do believe it is a major
anmendnent and should rightfully be before the Comm ssion.

Second of all, obviously I think all the parties

basically agree that the Energy Comm ssion has the authority
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to approve solar thernmal and therefore it does have the
authority to approve and preside over the reduction of
capacity of the SunCatchers from 663.5 nmegawatts to 100. 5.

Staff reviews the project as proposed in any case,
whether it's a gas, a natural gas project, or this
particular project. W |ook at what is proposed. W don't
specul ate, we don't -- in the past there have been quite a
few projects that never received financing. W don't
specul ate as to what is going to happen in the future, we
| ook at what is before us and we review that as is.

Staff does believe that this is not a new PV
project but it is a hybrid project. It is part -- it is
proposed to be part PV and part solar thernmal. As stated in
our brief, there is really no clear statutory gui dance on
how to resolve a jurisdictional issue when part of the
project is thermal and part of the project is non-thernmal.

At this time | would like to invite M. O Brien up
as soneone who has been here quite a long time and has sone
comments to nake on the siting process.

MR. O BRIEN. Comm ssioners, Hearing Oficer
Vaccaro. | probably have been involved in over 90 percent
of the jurisdictional issues that have cone before the
Comm ssion since its foundi ng and goes back, in terns of ny
work, all the way back to 1985. Literally dozens of

proj ects have cone before the Comm ssion during that tine an
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t here have been jurisdictional disputes.

We had a nunber of issues that cane up in the
1980s when devel opers were trying to parse their project.
Specifically if you go back to the SWEPI project there were
three 20 nmegawatt turbines. And at that tine the project
devel oper argued that that project was not jurisdictional
because basically each 20 nmegawatt turbine constituted a
separate project.

| f you look at a solar project, the Luz Project at
Kramer Junction, a simlar argunent was made. There were
five 30 negawatt projects and the argunment was that those
were all stand-al one projects and therefore the Conm ssion
di d not have jurisdiction because no project was over 50
negawatt s

In those instances the Comm ssion took the
position that it was |ooking at one project, one power
plant. And | would argue that what we have today is a
situation while not directly anal ogous is sonmewhat simlar
in ternms of we have one project in front of us. And for the
Commi ssion to find that it does not have jurisdiction it
seens to me the Comm ssion has to say there are two
projects. Well we have one site. W have a hybrid project.

And the project, there is no argunent that there is a
conponent, a thermal conponent that is over 50 negawatts.

So fromny perspective given past Conm ssion
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deci sions, and given really froma good governnent and an
engi neering standpoint, what we have is one project. It

happens to use a thermal conponent and a PV conponent to

generate electricity.

Bot h those thernmal conmponents and the PV conponent
need ot her aspects of the electricity infrastructure of the
project in order to be able to deliver electricity to the
grid. There is a commobn transm ssion gen-tie line, there is
a comopn water system there is a conmmon control system It
is in effect one power plant. And because this one power
plant is 50 negawatts or greater of thernmal the Conmm ssion
has jurisdiction.

| believe it would be a m stake on the part of the
Comm ssion to parse this project into two power plants.
think that is inconsistent with the positions the Comm ssion
has taken in the past when it has had jurisdictional issues
in front of it. And | believe that the circunstances of
this project are not so different, just because it is a
hybrid, that it would not |l ead at |least ne to the concl usion
that what we have is one power plant under the jurisdiction
of the Comm ssion because there are over 50 negawatts of
that facility that are going to be thermally based.

HEARI NG OFFI CER VACCARC  Thank you. Does that
concl ude your presentation, Ms. WIIlis?

M5. WLLIS: Yes, thank you.
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HEARI NG OFFI CER VACCARO  Thank you bot h.

| think our other parties are on the tel ephone.
Ms. Qul esserian, are you still there?

MS. GULESSERI AN: | am

HEARI NG OFFI CER VACCARO  kay. So why don't we
now hear from CURE on the jurisdictional issue.

M5. GULESSERI AN:  Well, our position in our
reading of the statute is set forth in our brief; | have
nothing really newto add. W think it is clear that the
Comm ssion has authority to approve reducing the capacity of
t he SunCatcher solar thermal technology from663.5 nmegawatts
to 100.5 negawatts.

W al so think that the Conm ssion does not have
authority to approve installing PV facilities. They are
ordinarily outside of the Comm ssion's certification
jurisdiction. And you heard fromall the parties regarding
the plain | anguage establishing the exclusive jurisdiction
of the Comm ssion. W think in general PV facilities are
general ly outside of the Conm ssion's jurisdiction.

There is little or no legislative history for
t hese provisions so we really don't have anything nuch nore
to add regarding interpretation of the Warren-Al qui st Act
and the regulations. So | have nothing further to add.

HEARI NG OFFI CER VACCARO  kay, thank you.

M. Aardahl, are you still on the line? Defenders of
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Wldlife? M. Aardahl, are you still there?

MR. AARDAHL: |'msorry, |'m here.

HEARI NG OFFI CER VACCARG Ckay. It's your turn
now.

MR. AARDAHL: Ckay.

HEARI NG OFFI CER VACCARG So if you would like to
speak on the jurisdictional issue on behalf of Defenders we
are happy to listen.

MR. AARDAHL: (kay, very good. Thank you for the
opportunity to speak today. Just briefly.

On June 3rd Defenders filed a brief on the Sierra
Club's notion to dismss the petition for anmendnent of the
project. And basically in our filed response we argued that
t he proposed nodifications would potentially render the
project by definition primarily a non-thermal project based
on solar energy. And therefore we concluded that the
Comm ssi on woul d have no jurisdiction under the provisions
of the Warren-Al quist Act for that PV conponent of the
proj ect, which would anobunt to about 85 percent of the
proposed generation or 563 negawatts.

As far as howto allocate jurisdiction over the PV
versus the solar thermal, that's another matter. But at
this time we argued in our brief that the 563 negawatt
nodi fication would no | onger fall under the jurisdiction of

t he Comm ssion. Thank you.
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HEARI NG OFFI CER VACCARO  kay, thank you. |
think a nunber of things were said and | believe people
m ght want to nmake sonme responsive comments before we go to
the other parties. M. Smth, I'lIl start with you. You
will still get the final word but we are sort of m dstream
right now And if there is a response that you would |ike
to make, particularly coments in opposition to what you
have stated this is a good tine to do that.

MR RITCHE This is Travis Ritchie for Sierra
Club. | will be responding to sone of the points that were
raised in the oral argunents.

Il will start first with the applicant's statenent
that they have to be here because there is a 50-plus
megawatt conponent which is solar thermal and for sonething
i ke that you have to go to the CEC.

The Sierra Club is not disputing that. The Sierra
Club doesn't dispute that to the extent that there is a
proposal for 100.5 nmegawatts of SunCatchers that the CEC is
the proper jurisdiction for that.

The problemis that is not what is before the
Commi ssion at this time. The staff made it very clear that
they | ook at the project as proposed. And the petition to
anmend has a proposed project that isn't just 100.5 nmegawatts
of solar thermal, it's predom nately, 85 percent of it is

PV. And there is a point in the future where there may be
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15 percent where it is solar thermal.

I f the applicant wants to process this correctly
what they need to do is withdraw the request, the petition
to anend, and ask that the Comm ssion dismss the petition
to anend and then refile it as a reduction fromthe project
that is currently proposed to 100.5 negawatts.

And at that point the Conm ssion can | ook and see
whet her or not that project is comrercially viable, that
SunCat cher project is commercially viable, and whether or
not it nakes sense to certify that based on the area that is
necessary, the land use that is necessary for a 100.5
megawatt solar thermal project. But that is not what is
before the Comm ssion right now \Wat is before the
Comm ssion is this broader project with thousands of acres
that have nothing to do with solar thermal generation

Now t he other thing that the applicant addressed
was that this is a hybrid facility and that no one has ever
dealt with a hybrid facility and therefore we are in sone
new real mthat neither the Warren-Al qui st Act nor case |aw
has cont enpl at ed.

Stating that this is a hybrid facility for
purposes of this is just an inappropriate way of fram ng
what this project is. It is not a hybrid facility. It is a
facility that has two different conponents and they are not

i nt er dependent upon each ot her.
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First of all it is not a hybrid facility because

100 percent of the facility will be photovoltaic in Phase |
There is no plan whatsoever to begin construction on the
sol ar thermal aspects of this project. It is 100 percent PV
in Phase I. Even when we get to Phase Il it is

predom nately PV. Even then the ngjority of the power wll
still be generated by PV nodul es, not by SunCatchers.

And as we di scussed before, you know, there are
sonme i ssues on whether or not SunCatchers are specul ati ve.
Even putting all that aside, we are not building any
SunCat chers for a long tine and even then it is nostly PV.

And then staff said that this should be just a
single, a single project because it spits out electric
generation and therefore anything under it falls within the
unbrella as long as it neets that threshold | evel of 50
megawatts and sol ar thernal.

Well, the first problemwith that is that for the
first several years of the plant it is not going to be under
that threshold because it is not going to be thermal. When
this thing starts producing electricity and when sonebody --
right now there is no power purchase agreenent so we don't
know who is going to be buying this power. But when
sonebody starts to buy this power they are going to be
buyi ng 100 percent PV power. And if the Comm ssion approves

that they will have approved photovoltaic electric
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generation, which is expressly excluded fromits siting
authority in the Warren-Al qui st Act.

And even if this thing is built as planned. Even
if several years down the Iine we have a final project that
| ooks exactly as the project that is proposed by the
applicant in the petition to amend. The two conponents, the
PV and solar thermal are not interdependent on each other;
they are conpletely separate. PV creates direct current and
it is adifferent type of electricity. And | couldn't begin
totell you why but it is.

VWhereas the solar thermal, the SunCatchers,

creates nechanical energy. It drives a piston and that
pi ston creates alternating current. It drives a piston and
that piston --

The only place where those two sources of power
neet is at the substation and there they are converted to
the type of power that can go onto the grid and they go onto
the grid. You do not need the SunCatchers to run the PV
pl ant and you do not need the PV facilities to run the
SunCat chers. They are conpletely interdependent of each
ot her.

Now t here has been an argunent that it is one
facility because they rely on conmon infrastructure. That
does not meke it the sane facility. As M. Lanb pointed

out, you could have a hotel or an airport or a golf course
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that relies on the sane roads and the sane water system and
t he sane personnel as a thernmal power plant stuck in a
corner of the site. But that doesn't nean that they are al
one facility and one plant. The sanme is true here, they are
conpletely different.

And we are not tal king about sonething where this
is, you know, PV panels on top of an existing gas facility
or using the space on the site that isn't being used right
now. W are tal king about thousands upon thousands of acres
that are going to be used for nothing but photovoltaic
generation. It is not a hybrid facility. It is a PV
facility and it may have a sol ar thermal conponent at sone
poi nt .

One minute while | review. | guess that's al
that I have to respond to what was said in oral argunents,

t hank you.

HEARI NG OFFI CER VACCARGC  Thank you. Ms. Fol ey
Gannon.

MR. FOLEY GANNON: Thank you. First | would like
to concur with staff's discussion that there is not a
determ nation, we believe in the initial determ nation about
your jurisdiction about whether a project is speculative or
not speculative. But we would also |like to just give a
little bit of a historic context to this project and why we

are before you today to address sone of the coments that
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have been made about the specul ative nature of this project.

When this project was first proposed in 2008 it
was for an 850 negawatt solar thermal facility which would
rely exclusively on SunCatchers. Between 2008 when the
application was submtted and when it was brought before the
Comm ssion in Cctober of 2010 Calico Sol ar spent two years,
tens of mllions of dollars in getting this project
approved. It did that because it believed it was going to
build this project.

Again, it spent time and noney and consi derabl e
effort. So to infer that there was sonething, that this was
sonehow a bait and switch, that we were always intending to
swtch this project to sonething else, is we think not
consistent wwth any fact before you. It is just sinply not
true. So again, the project had been perceived -- proceeded
t hrough t he approval .

After the approval, as everyone, |'msure, here is
aware there has been quite a bit of econom c turbul ence
t hrough the end of 2009, 2010 that did affect the tim ng of
t he devel opnment of the SunCatchers. And after the project
was sol d the new project owner, the parent conpany, decided
to seek an anendnment to the approval. And that is why we
are here before you today.

Agai n, the project includes 100 nmegawatts of sol ar

thermal. We think that answers the question of whether you
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have any jurisdiction or not. There still remains a
guestion of whether you have siting authority over the PV.
But the basic question of, should you be the one who is
consi dering approving 100 negawatts of solar thermal, we
think the answer is absolutely, indisputable and clear.

To address the issue of whether this is one
project. W would suggest that it is appropriate for you to
| ook at earlier decisions by the Commssion. As M. OBrien
was di scussi ng, what you have | ooked at when you have tried
to determine if a project was inappropriately piecenealed to
try to get under your jurisdiction limtation.

There's been things said saying that you shoul d
| ook at, are they co-located? Here it's co-located, it's on
one site. Do they share infrastructure? Here the project
shares a conmon infrastructure. There is one water source,
there are shared roads, there's a shared substation, there
are shared transmssion lines. There is a shared control
room

It's true that PV doesn't need SunCatchers to
produce energy and SunCatchers don't need PV to produce
energy. But that is not what makes it one project. One
project is, again it's one site, it shares a common set of
infrastructure and it really nakes sense for it all to be
| ooked at together.

| f you determ ne that you only have jurisdiction
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over the SunCatchers or the solar thernmal conmponent of the
project then you also do have authority over the rel ated
facilities, which are the facilities that are necessary to
support the SunCatchers. And that will include things like
the water supply, the substation, the control room the nmain
service conplex, the roads. And so you would need to tease
out which one of these are related and which one of these
are not related to the solar thermal conponent.

Again, that is sonething that could be done. It
is going to be a conplex process and we think it is
sonmething that is not consistent with the |egislative intent
that was creating one entity to review and approve all of
these types of projects but it is sonmething that the
Conmi ssi on coul d do.

Again, we think it's clear the Comm ssion has
jurisdiction over the solar thermal conponent parts of this
project and the related facilities and we woul d ask you to
first off rule on that, why it's appropriate for it to be
here, and then we can consi der further whether you shoul d
al so be taking jurisdiction over the other power generating
portions of the project. Thank you.

HEARI NG OFFI CER VACCARO. M. Lanb, Ms. Burch?

MR. LAMB:. Thank you, Hearing Oficer Vaccaro.
want to address a couple of points. The first is

M. OBrien's one project. The problemw th that anal ysis
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is every single case that he referred to, the technol ogy was
t echnol ogy over which the Comm ssion had jurisdiction, every
one. Here that is not the case. Again, what they are
suggesting is just because it deals with electrical
generation you have jurisdiction. But we know t hat
specifically in the Warren- Al qui st Act PV is excl uded,
specifically excl uded.

So you have got this 4613 acre site. It has been
certified as all thermal power solar SunCatchers. W go to
100.5 nmegawatts, we put in a hotel, a golf course, an
airport. |It's all the sane project, we get to do it. It
doesn't make any sense.

Oh, it's not the sanme because it's not a hotel,
it'"s not an airport, it's not a golf course but it's
el ectrical generation, therefore you do. But you don't
because Warren- Al qui st says you don't. That analysis and
t hat anal ogy fails.

Second, common infrastructure. That's a very
i nteresting argunent because all of that common
infrastructure will be built, developed and put online in
Phase I with the PV. The nain services conplex, the
substation, the transm ssion lines and the water line wll
all be built.

Under their theory you could do this. You could

say, look, | have a project, it's 10,000 acres, 2,000 PV,
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2,000 PV, 2,000 PV, 2,000 PV, 2,000 SunCatchers. But those
2,000 acres of SunCatchers are going to be developed in
2225, that's when that's going to happen. Everything el se
will go online earlier. But you know what, we need all that
infrastructure for those SunCatchers so that's all within
your jurisdictional purview

That is an attenpt to pervert the purpose of
i npl enenting statute and regul ati ons beyond conprehensi on.
And that's what they are trying to do here and it is sinply
not appropriate. Thank you.

M5. BURCH | would Iike to address one issue
rai sed by staff.

Havi ng sat through many, many hearings | ast sunmer
where staff evaluated and nmade comments on and asked the
applicant to make changes to their project | definitely
woul d take exception to a representation that staff does not
go beyond the face of an application and make suggesti ons.

And | think there is an obvi ous suggestion here.
This is truly if, and | personally based on what | have
| earned unfortunately over the |ast few weeks, believe there
are not going to be SunCatchers here. But if there were |
woul d suggest that it would be the tail wagging the dog.

And that if staff believes that there truly would be
SunCat chers here, suggest that the applicant take off .5 of

a megawatt and then decide to waive jurisdiction and
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recommend that so that the true agencies with the true
interest and on the true technol ogy have jurisdiction.
Thank you.

HEARI NG OFFI CER VACCARO  Thank you. Ms. WIIis.

M5. WLLIS: Thank you. To begin with I think
Ms. Burch just mscharacterized the statenment. Staff does
make a | ot of suggestions and we do ask for, in discovery,
many, many questions for data. And we do all that but we do
still review the project description, unless it is changed,
as it proposed. And that would be the sane for this major
anendnent. It doesn't nean we don't make suggestions but we
do actually -- after 12 years | can really attest that we do
review the project as proposed.

The first conmment | would have would be in regard
to the Sierra Club's comment about, and it's repeated by
BNSF, about the 100 percent of PVs being built in Phase |
Phasi ng of a project, to ny know edge, has never been
determ native of jurisdiction by the Energy Conm ssion.
Projects are phased often in different phases and we have
never made any type of decision on whether we have
jurisdiction based solely on the phasing of the construction
of a project.

Second, as we stated and it has been stated and |
think it is agreed upon, there is nmuch of the sane

infrastructure that would be used by both the PV portion and
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the solar thermal portion. Therefore if the Energy

Comm ssion was only going to |icense or have jurisdiction
over the solar thermal portion it would al so have
jurisdiction over the T-lines and water systens, the control
room the substation and many of the access roads. So |
think that that portion is inportant to consider.

And it isn't -- and as we said, it's not a hotel,
it's not a golf course, they are both electricity generating
facilities. |It's electricity going into the grid. |
i mgi ne the end users of that are not concerned about which
side of the fence it cane frombut it is part of the sane
parcel of that site. Thank you

HEARI NG OFFI CER VACCARO  Thank you.

Ms. Q@ul esserian, anything you would |ike to add?

M5. GULESSERI AN: | have nothing further to add
ri ght now, thank you

HEARI NG OFFI CER VACCARO  kay, thank you.

M . Aardahl, on behalf of Defenders anything you would |ike
to add?

MR. AARDAHL: Thank you. Nothing further at this

HEARI NG OFFI CER VACCARO. Thank you. So Ms. Smith
and M. Ritchie, as prom sed you get the final word on the
topic of jurisdiction. So if there is anything you would

like to add at this point please do so.
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M5. SMTH. | think the ironic thing here is if
this were a casino or a hotel the Conm ssion would have nore
authority over this project than it currently does.

W tend to get a little balled up here because
they are two electric generating facilities but the majority
of it is expressly not in your jurisdiction, so that's the
problem | honestly think that you would do better if this
was a golf course.

Agenci es have to | ook to their inplenmenting
statute in order to act and they cannot strain the | anguage
in the inplenmenting statute beyond where it can reasonably
go. And that's what the applicant and staff is asking the
Conmittee to do.

And frequently when courts are presented with
issues |ike this they appreciate and understand the probl em
that they | ook right at the parties and say, this is not
sonmething for us to solve, you need to go to your
| egi sl ature.

This may be a problemthat the legislature has to
fix. But you cannot go beyond the reasonable interpretation
of the Warren-Al quist Act and start inventing all these
sorts of projects for which you have jurisdiction; it just
sinply doesn't lie in the Warren-Al qui st Act at this tinme.
And that's all that the Sierra Club has. And I'msorry,

amgoing to have to leave but M. Ritchie will stay.
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HEARI NG OFFI CER VACCARO  Thank you. | think at

this time we will go ahead and ask questions of the parti es.
Each party of course can, if it is not directed

specifically to you, then it would be appropriate for each
party to have an opportunity to respond.

PRESI DI NG MEMBER DOUG.AS: This is Conm ssioner
Dougl as; | have got a few questions for Sierra Cub

M. Ritchie, | think you said but I want to nake
sure | heard you right. Wat do you think our obligation
woul d be if presented with a 100.5 negawatt anmendnent to a
solar thermal application that we have certified? So we
have certified a project, we have authorized a project and
now t he applicant wants to reduce the size to 100.5
megawatts of solar thermal. What is our obligation with
regard to that anendnent application?

MR RITCH E  Well, Conmssioner, | think you are
correct in that, you know, the borders of the project as
t hey exi st now woul d need to be changed. And so what the
Comm ssion's obligation would be at that point would be to
reduce the borders to what are, you know, necessary to build
the project, the 100 negawatt project as it was proposed.
So | think inmmediately what that requires is dismssing the
petition to amend here because that is not what this
petition to amend asks for, it asks for this project that we

spent a lot of tinme discussing.
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How t he Conm ssion nenbers see that. You know, |
t hi nk you al nost have to think about it as, because it is
such a radi cal change, as a new project, you know. So now
we are no |l onger doing a project that is going to be built
in the comng years. W are no |longer |ooking at thousands
of acres that we were looking at. It's a pretty radical
change and | think it would have to cone back as a new
proj ect .

PRESI DI NG MEMBER DOUGLAS: All right, so
M. Ritchie, that's -- M. Ritchie, that's a coment towards
baseline and we are going to go to baseline but I want to
stay on jurisdiction for a couple nore mnutes here if you
don't mnd. And you'll have a chance to speak on baseli ne.

So if we do as you suggest and we say, all right,
we are going to look within the four corners of the 100.5
megawatt project that the applicant is now proposing, what
do we do with the knowl edge that actually there are, there's
a nmuch | arger project here because sone of the roads and
sonme of the infrastructure is actually going to be used by a
| ar ger photovoltaic project. And you can call it a hybrid
project or you can just call it two projects but we know
than the applicant is comng in with a |arger plan than the
four corners of the 100.5 negawatt sol ar thermal project so
what do we do with that?

MR RITCHE Well, there's a couple of things

EHLERT BUSI NESS GROUP

(916) 851-5976




© o ~N o g1 B W N =

N NN N NN R R R R R R R R R
g D W N B O © 0 N o g » W N B O

42

there. First of all | think, I think the cleanest and nost
proper way that the applicant could do would be to -- if
they are really going forward with what they are proposing
in this two phase process they don't need Conm ssion
approval yet because they don't have SunCatchers yet.

So | think that what they should do is propose to
the appropriate state and federal agencies, you know, Phase
| of the facility, a PV facility. And sonething like a
programmatic EIR can deal with things like this. You know,
CEQA knows how to deal with these kind of step-w se
devel opnments. They get into Phase |, they do Phase I. This
all falls under CEQA, under the scoping of CEQA.

Then when it cones to the tine to get approval for
the 100 negawatt of solar thermal, when they are ready to
build that you see what exists on the ground. |Is there
infrastructure that they can use? 1Is there infrastructure
fromthe PV facility that they built a few years earlier
that they can al so use? Are there roads there, is there
water? And at that point then the Conm ssion has somet hi ng
to work off of. Then the Comm ssion can | ook at what's out
there, what needs to be approved and how t he project goes
forward

Now is there a world where they could bring the
100 negawatt request first and try to parse out which road

goes to the solar thermal and which roads go to PV and which
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facility -- which facility is there? You know, | think
under -- it gets messy. And | think under the answer to
that you could try and do sonething Iike that but it just
doesn't make sense here.

What makes sense here is to propose the facility
that they are going to build and then nove on fromthere.
And if they need to consult with the Energy Conm ssion CEQA
can do that. CEQA can work with multiple agencies
consulting together. But at this point right now the
SunCat cher portion, the 100 negawatt portion is not ready to
conme before the CEC as it has been proposed.

PRESI DI NG MEMBER DOUGLAS: So is the basis that
you are saying it is not ready based on the timng in the
proposal or is it based on your concerns about the
t echnol ogy?

MR RITCHE | think it's both, you know. The
timng in the proposal is the issue that | discussed first
and then it just seemed so conplicated to build -- you know,
if you have a road that is going to be used -- you know an
appurtenant road or some other thing that is used for the
SunCat cher facility but it is also going to be used for the
PV facility. | think practically it just nakes sense to
deal with whatever is going to go in first. And then, you
know, once that is dealt with then you deal with what cones

up next.
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And then al so we have serious concerns about the
t echnol ogy and whether or not that technology is
specul ative. That | don't think though is the basis for the
decision. | think just as a practical matter you should
take those in step and, you know, they would be rel ated
facilities and the infrastructure facilities. You know, if
they don't need to build themright now, if the SunCatchers
aren't ready to go in right now why shoul d the Energy
Comm ssi on be approving themright now?

PRESI DI NG MEMBER DOUG.AS: Thank you. | am not
sure | agree with you that we should | ook at steps before we
| ook at the whole of what is proposed but | hear what you
are saying and | hear what you are saying about the tim ng.

Let nme ask you one nore question. If we were
unsure because other parties raised the question of the
viability of a technol ogy what should we do with that
information? |I|s that sonmething that should be the basis of
di smi ssing an AFC entirely and sayi ng, come back when you
can prove your technology is ready or is that sonething that
we deal with when we ook at reliability? Were do you see
that question actually fitting into this process?

MR RITCHE Well | think it's an inportant fact.

| wouldn't presune to know how t he Energy Comm ssion would
want to deal with technologies like that that are in the

future, you know. | think there is sonme advantage to
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| ooki ng at types of technol ogies that, you know, may be a
few years down the line. You know, that was the original
project, |ooking at this new technol ogy.

But | think the issue here is the fact that this,
that the SunCatchers are specul ative doesn't so nuch go to
whet her or not the Comm ssion should ultinmately approve a
project that contains SunCatchers. It goes to whether or
not this project is a solar thermal project. And this
project is not a solar thermal project. And one piece of
evidence to that is that the only conponent that is solar
thermal is speculative, is down the |ine.

This wouldn't be an issue if, you know, if this
was an entire project and the Conmm ssion could kind of deal
with that. But what we are risking here is creating a
project that if the technol ogy doesn't cone through the
Comm ssion will have exerted its extraordi nary power over
sonething that it shouldn't exert power over. And that's
t he problem

PRESI DI NG MEMBER DOUG.AS: Thank you, M. Ritchie,
| think you have answered all ny questions; | appreciate you
doi ng that.

| just have a few questions for BNSF. Wen
M. Lanb was initially speaking he raised the issue that the
applicant noved forward with the project that they then sold

to sonebody else. And | just wondered if you could tell ne
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-- you know, there are actually many tinmes that | have seen
applicants conme in with an AFC that they either never intend
to build thensel ves or end up selling to another devel oper
so can you help nme understand what is wong with that.

MR. LAMB: Conmi ssioner, what is problematic about
that is the know edge then and now that the proposed
technology is not cormercially available. Wat you said
was, a project they have no intention to build, a project
that they intend to sell. That doesn't nmean the technol ogy
is not available. Here we know the technol ogy is not
avai lable. It wasn't available then and they never said
anything to you.

And | would maintain that there is a duty, an
ongoi ng duty of candor to the Conm ssion that was viol ated
there. That they should have said sonething. Hey, we know
they are not comrercially avail able right now, and they
didn"t. And they got certification and now they turn
around, they sell it, no problem

But if you, if you put together the pieces here
what | am suggesting is there is a huge pink el ephant in the
room and nobody wants to look at it. It is nmagically 100.5
megawatts. W know that that's the nunber under your
i npl enenting regul ation 1936 that gets you into mandatory
jurisdiction. Fifty to 100 you have discretion. The sane

thing at 25541 of the Public Resources Code. That's a

EHLERT BUSI NESS GROUP

(916) 851-5976




© 0 ~N o g1 B W N =

N NN N NN R R R R R R R R R
g D W N B O © 0 N o g » W N B O

a7

coi nci dence? | think not.

They canme to this Commi ssion and they said, we
need an anendnment because it is not conmercially avail abl e
and viable. W want to do photovoltaic. They don't want to
do SunCatchers. They are giving you that nunber only as a
hook to maintain this jurisdiction and that's not
appropri ate.

PRESI DI NG MEMBER DOUGLAS: So I'Il just ask,
think I know how you will answer this question. But if an
applicant cones in here with a proposal for a natural gas
pl ant and they are proposing a new, cutting-edge natural gas
turbine and down the road they realize that that turbine
just isn't going to work and so after approval they file for
an anmendnent and they want to change out the turbine do you
see sonmething -- what is wong with that?

MR. LAMB: There may be nothing wong with that.
You've got to look at the -- it's a fact-specific inquiry,
Conmmi ssi oner .

PRESI DI NG MEMBER DOUGLAS: All right.

MR. LAMB:. (Obviously. And in that specific
instance, if they believe all along that the turbines are
avai l abl e and then they're not, that's not a problem And
you may do anot her anmendnent for another turbine but you
can't do an amendnent for PV.

PRESI DI NG MEMBER DOUG.AS: That was actually going
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to be ny last question. |If the applicant had been comng in
here and proposing to instead of SunCatchers nove forward
wi th anot her solar thermal technol ogy, you know, obviously

t hat changes the jurisdictional debate but does that change
the fact that you filed a conplaint and you' re inplying that
there may be sonething nore to it. Wat is the difference
bet ween changing to a different kind of natural gas turbine
and changing to a different kind of solar thermal technol ogy
and changing to PV?

MR LAMB: Jurisdiction

PRESI DI NG MEMBER DOUGLAS: All right, just
jurisdiction.

MR. LAMB: Natural gas turbine, you' ve got
jurisdiction. Oher parabolic mrrors, you' ve got
jurisdiction; PV you don't. [It's that sinple.

PRESI DI NG MEMBER DOUGLAS: So in your mind this is
about -- okay. | think that's all of ny questions for now.

That's probably a good thing because people may want to
respond.

MR. LAMB:. Thank you.

ASSCCI ATE MEMBER VEEI SENM LLER: | have one
guestion which | think Terry nmay be able to respond to,
perhaps the attorney from CURE nay be able to respond to,
perhaps not. M recollection is this Conm ssion has

processed projects at the R chnond Cogen Refinery and there
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was one that was built for the original cogen project in the
' 80s.

And then there was a second one whi ch was proposed
as an expansion of the cogen project plus an overall
refinery nodernization that cane in in the '90s that the
Comm ssion was actually processing, ultimtely Chevron
dropped the project when the cost got over the $1.5 billion
or anyway nmulti-billion. But at least at that juncture it
was not just power plants but it was a power plant and a
refinery. Do you renenber that, Terry?

MR OBRIEN. | do but I can't renenber all the
specific details on that. | don't know if Roger Johnson who
normal ly has a better menory than | do can informyou on
t hat .

MR. JOHNSON. Commi ssioner, this is Roger Johnson.

You are correct in that situation where it was a snal

power plant, an anmendnent that was brought back to -- it was
going to be an SPPE that becanme an AFC because of the
megawatt size. It was two generators associated with the
noder ni zation of the facility and together they were greater
than 50 negawatts. But then that second generator was al so
attached to the najor nodification and a new facilities and
so the Comm ssion was going to do the CEQA work for the ful
project. But only because of having the two generators.

ASSCCI ATE MEMBER VEI SENM LLER:  Thank you.
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HEARI NG OFFI CER VACCARO. So before Chairman
Wei senm | | er asked his question, Ms. Foley Gannon, it | ooked
like you were ready to push the red button. It seened as if
you had some response that you would |ike to nmake to
Comm ssi oner Dougl as' questions so pl ease go ahead.

MR. FOLEY GANNON: | am al ways ready to push the
red button.

| would Iike to respond first to Sierra Club's
response to your question about what they should do with the
100 negawatt facilities and their response that you should
just wait and see what happens.

| woul d suggest and we will probably tal k about
this nore when we are tal king about CEQA that that is
directly contrary to CEQA, that's piecenealing. |If you know
what you are planning for your project CEQA encourages
agencies to look at it early and to look at it holistically
so that you nake sure that all environnental inpacts are
studi ed and consi dered toget her.

And you have to renmenber that this project is
| ocated on federal land. This project has a right-of-way
grant. There is a right-of-way anmended application that has
been accepted by the BLM and is currently being processed.
That anmendnent application is to allow for 100.5 negawatts
of solar thernmal.

So it is certainly a reasonably foreseeabl e

EHLERT BUSI NESS GROUP

(916) 851-5976




© 0 ~N o g1 B W N =

N NN N NN R R R R R R R R R
g D W N B O © 0 N o g » W N B O

51

project that would have to be considered. In any event
under the CEQA docunent that soneone woul d be doing. And
again we would submt that it would really be in a policy
way not a wi se decision and we don't think it would be
consi stent with CEQA

W would also like to say that there has been
di scussi ons of saying you mght create a situation where you
approve a project that would never have been under your
jurisdiction in the event that solar thermal was never
instal |l ed.

W would say that is not | don't think unique to
this situation. Again, if you are approving a project which
is phased and the first phase has 40 nmegawatts, if the
second phase never happened then you woul d never have had
jurisdiction over the first phase if the second phase hadn't
been proposed.

So you | ook at, again, what is proposed by the
applicant and what is ultimtely brought before the
Comm ssion for approval. And | would submt when you are
considering jurisdiction at the outset you |look at what is
proposed by the applicant. And again, we are proposing
100.5 nmegawatts of solar thermal facilities.

And then | would al so say that there has been the
di scussi on of Section 25541 and sayi ng that sonmehow doi ng

100.5 nmegawatts is trying to manipulate it. First off the
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.5 is just because it cones in 1.5 negawatt groups and so it
happened to 100. 5.

But also if you |look at 25541 and you read what it
says, it says the Comm ssion may exenpt fromthis chapter
thermal power plants with a generating capacity of up to 100
megawatts in nodifications if the Conm ssion finds that no
substantial adverse inpact on environnental or energy
resources will result fromthe construction or operation of
t he proposed facility.

So what this really is, is a mtigated neg-dec or
a neg-dec provision. It is not saying you are sonehow
getting out fromunder everything. |It's saying you | ook at
it and you determ ne that there are no potentially
significant environnental inpacts. And if you want to do
that for our project, that's great, we're good to go, thank
you.

HEARI NG OFFI CER VACCARO. You're a mnd reader.
had a question about phasing that was raised actually by
Ms. WIlis but the analogy that you gave | think is kind of
interesting and gets us there.

You were saying that if this was a two-phase
project, in order to get to the 50 negawatt threshold if
Phase | was 40 negawatts you woul d need the 10 negawatts of
t he second phase. Ganted. And | presune that you are

tal ki ng about thermal.
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But what we seemto be hearing fromsonme of the
other parties here is that we don't get there in Phase | of
this project. So how critical is that Phase | of your
anal ogy of 40 negawatts or are you just saying, as |long as
you have at | east 50 nmegawatts in sone phase at sone point
and it is sonething that everybody is contenplating at
Time-1, that's good enough.

But that seens to be the opposite of what sone of
the other parties are arguing, which is that PV in Phase |
is in their view somewhat of a death knell. So maybe if you
could respond to that. | think we m ght want to hear from
sone others on that as well.

MR. FOLEY GANNON: | was using the 40 negawatt in
Phase | just as an exanple. Say you had 100 negawatt
t hermal power plant. Not solar but a thermal power plant.
And there was, you know, three phases for 120 negawatts so
40- 40-40. And obviously if the project proponent cane in
just with Phase | you wouldn't have jurisdiction over that.

You woul d never have jurisdiction over that.

So | was trying to use it as an anal ogy of saying
that you look at the entirety of the project to determ ne
whet her you have jurisdiction or not. And the entirety of
this project, the entirety of this facility includes 100.5
megawatts of solar thermal power.

And to nme the question of whether it's in Phase |
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or Phase Il, there is nothing in the Warren-Al qui st Act or
your regulations, or | understand it the way that you
usually review an AFC, that would be | ooking at that
guestion to say, you know, what is going to be in Phase | to
det ermi ne whet her we have jurisdiction or not.

PRESI DI NG MEMBER DOUGLAS: Right. | think the
guestion is, is there any difference between 40-40, for
exanple, with solar thermal versus a project that is 0-80
t hermal because Phase | is photovoltaic and Phase Il --
let's say it's 40 of photovoltaic and Phase Il is 50 of
solar thermal. So is there any difference? Should the
phasing matter to us if Phase | is zero negawatts of sol ar
thermal versus say 20 and Phase Il gets us over the
jurisdictional threshol d?

MR. FOLEY GANNON: In ny mind it doesn't; | think
it's an entire project. You have to |look at the entirety of
the project and you nmake a determ nation on your
jurisdiction based on the entire project that is proposed.

HEARI NG OFFI CER VACCARC  Thank you. Soneti nes
doi ng the questions in tandem hel ps.

And | think we understand that that's Calico's
position but I amtrying to make sure that | think we
clearly understand BNSF. Let's just assune that the solar
t hermal conponent is not at issue and that it is really

goi ng to happen, so that we put that aside. But the fact
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that it is really going to happen in Phase Il, not Phase |

If that was a certainty do you still naintain the
position that you have been advancing today or do you still
say that there is sonmething very unsettling and probl ematic
about the entire Phase | being photovoltaic?

MR. LAMB. Yes | do. Again, if Phase | is a golf

course, just because Phase Il is thermal power doesn't mnean
you have jurisdiction over Phase I. This is a nyth that we
are creating. This is an independent -- this solar thernal

power plant that they are tal king about is independent of
t he photovoltaic; it is not integrated, it is not together.

The exanples that M. O Brien gave, with al
deference, are not applicable because you are tal king about
substantially simlar technol ogy of which the Conmm ssion
al ways had jurisdiction and always wi Il have jurisdiction,
it isonly a matter of quantity.

Because if you rule otherw se, what the Comm ssion
is saying is they are telling every devel oper out there,
okay boys and girls, just go out there and put in 55
megawatts of solar thermal power. It can be 20 years from
now, we can approve anything. That would conpletely
evi scerate the purpose of the inplenenting statute. This
i npl enenting statute specifically excludes photovoltaic.
You can't put in what has been specifically excluded, you

just can't.
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HEARI NG OFFI CER VACCARO Wl | let's assune that
that's true if in the first instance the application was
for, it was exactly as the anendnent is being proposed. |If
that was the AFC. But it's not the AFC. Wat we are
| ooking at right nowis a petition to anmend a project on a
site that has already received certification

So | guess | amtrying to reconcile us |ooking at
what we really have before us and not analogizing it to a
brand new project. Looking not only at the inplenenting
statutes but those that also give this Comm ssion rul enmaki ng
authority, authority that was exercised by adopting a post-
certification amendnent process. And naybe tying the
statutes, the reg to what is actually before us, which is a
project that would still be on a site that was certified by
the Comm ssion and directly relates to a project that was
approved by the Comm ssion. | think maybe we can -- let's
tal k about those dots a little bit.

MR LAMB: |1'd love to talk about that, Hearing
O ficer Vaccaro, because the statute doesn't say anything
about a project. It talks about a facility, it tal ks about
a site, okay. What it says is, the exclusive power to
certify all sites inrelated facilities in the state, not
projects. Wether a newsite and related facility or a
change or addition to an existing facility. You're talking

about a change or addition to a site, not to a facility. |If
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it's afacility it's been built. And in that case this is
what woul d happen, you woul d have exclusive jurisdiction if
it dealt with solar thermal power.

HEARI NG OFFI CER VACCARO  kay, let's shift over
to the reg. Because | think that is really what | was
trying to do is get you past the statute that everyone has
been focused on because we are |ooking at, | think, several
statutes and we are also |ooking at a regulation. And |
really haven't heard | think anyone give nuch di scussion
t oday about the significance or the | ack of significance of
the | anguage in Regulation 1769. That's what | think
woul d |i ke to hear about because that is what this petition
to anend has cone under, under the amendnent authority that
t he Commi ssi on has.

MR. LAMB: Ckay, 1769 cannot provide nore than
what 25500 allows. It can't; nunber one. Nunber two, |
don't see anything in 1769 that allows this Comm ssion to do
what it has been asked to do. And an inplenenting
regul ati on cannot go beyond the four corners of the
i npl enenting statute. And we know that the inplenenting
statute specifically excludes PV and it specifically says,
sites or facilities. It doesn't talk about projects.

HEARI NG OFFI CER VACCARO  So then your position is
that the regulation is an idle act that has no effect?

MR. LAMB: No. What part of 1769 allows themto
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do what they say they want to do? | haven't heard it.

HEARI NG OFFI CER VACCARO  Staff or Calico, can you
address that?

M5. WLLIS: As | stated in our opening argunent,
1769 does precisely address a nodification to an existing
project. It says, after the final decision is effective,
under Section 1720.4 the applicant shall file with the
Comm ssion a petition for any nodification it proposes to
proj ect design, operation or performance requirenents.
mean, it is addressing a project. It is not addressing just
the site but it is addressing the project.

| also wanted to add that -- one of nmy staff
rem nded ne that phasing can be various things. Phase | can
be just construction of roads or other facilities. It
doesn't necessarily have to be part of what we consider the
project as the generating facility. So that is one point to
make.

And also in regards to the 100.5 negawatt
di scussion. Over the years applicants can and have filed
AFCs for projects between 50 and 100 negawatts. And as
Ms. Fol ey Gannon stated, the | ess than 100 negawatt
di scussion is for small power plant exenptions, at which
point it is basically -- staff does an initial study and it
is basically a mtigated neg-dec.

Staff does not propose, does not intend, has no
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characterization of this project being in that category. W
are looking at it as a full, conplete, you know, subsequent
El R-type of project.

PRESI DI NG MEMBER DOUGLAS: | guess | have to say
that | appreciate that the staff is not proposing the SPPE
process for this proposal.

HEARI NG OFFI CER VACCARO  Your hand was novi ng.

MR. FOLEY GANNON: She actually said what | was
going to say so thank you

HEARI NG OFFI CER VACCARO  Okay. | think unless
the Commttee has anything else that it wants to add with
respect to this jurisdiction discussion |I think we have
exhausted the topic today in the briefing, the replies as
wel | as what has been said orally. Okay, thank you.

| think with that we'll nove on to the next issue,
which is | think directly related which is, the Conm ssion
inits role as | ead agency with respect to the petition to
anend. So | think we'll go ahead.

We'll hear fromthe parties. | know that the
Sierra Club did not include this in its briefing.

M. Ritchie, are you still on the line?

MR RITCHE | am yes.

HEARI NG OFFI CER VACCARO Ckay. So | think at
this point nmy focus is going to be initially on the people

who submitted briefs but that certainly wouldn't preclude
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you |l ater in the proceeding to address the issue should you
wi sh to speak to the | ead agency topic. Because | believe
there is a footnote in Sierra Club's reply brief that
addresses, at |east tangentially, the | ead agency topic.

So | think we'll go ahead and start with the
applicant, Calico, if there is anything you would like to
add orally to what you have already briefed on the |ead
agency topic.

MR. FOLEY GANNON: Thank you. W don't have nuch
to add. W are just summarizing that if the Comm ssion has
jurisdiction over sone or all of this amendnent application
we think it is without question. It is required by your
regul ations that you act as | ead agency. So we think there
isn't actually very nuch to discuss in that point. Once the
jurisdiction is established you need to be | ead agency.

And as a |lead agency it is also conpletely clear
that you need to consider the whole of the project. So
irregardl ess of whether you have siting authority over the
PV or you don't you need to | ook at all the environnental
effects of the entire project.

It is very clear that CEQA, again, is geared at
having an early and t horough anal ysis so that an inforned
decision is nmade by the first agency who is giving
di scretionary approval of a project. |In this case that

woul d be the Conmi ssion. And so you would need to | ook at
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t he whole of the project. Again that would be the PV, that
woul d be the related facilities, that's the roads, that's
ever yt hi ng.

Fortunately what was done before was al so
considering the inpact of the entire project on the entire
site. So you have a CEQA analysis that has been conpl eted
for the project that was approved. As | amsure you are
wel | aware that was challenged in the Supreme Court and the
Suprene Court rejected that challenge. So that is a
conpl ete and valid CEQA eval uation

Because this is an anendnent that needs to be your
starting point. That's your baseline. Again, CEQA is very
clear on this. Wat you | ook at are what are the
i ncrenental changes between the project, the proposed
changes and the project that was approved. And you are
| ooking to see, are there any new i npacts that weren't
| ooked at, associated with the previ ous approval .

And we would submit that there are no new types of
i npacts that are associated with the anended project because
it is the same site, it is essentially the sanme footprint.
So the resources that would be inpacted are all going to be
t he sane resources. You need to evaluate whether it is
going to be a different |level of inpact and whether there is
any new i nformati on or new circunstances. And again, we set

that forth in our brief, our consideration of those issues.
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HEARI NG OFFI CER VACCARG  You know, you just
segued i nto baseline.

MR. FOLEY GANNON:  You wanted to go separatel y?

HEARI NG OFFI CER VACCARO  Yes, | just wanted to
focus on lead agency. |1'mthinking, is she going to get the
body | anguage? I'msorry, | hate to interrupt when you are

in the mddle of an argunment. But | think anything nore to
be said on baseline should wait --

MR. FOLEY GANNON:  Ckay.

HEARI NG OFFI CER VACCARO. -- until we nake that
the front and center topic. Because there isn't uniformty
in viewpoint on the issue of |ead agency and | think that is
one of those topics that we do need to have a robust
di scussion on. So if there is nore that you want to say on
| ead agency pl ease do, otherwise I think we should hear from
sonme of the other parties on that topic.

MR. FOLEY GANNON: kay, that's all, thank you.

HEARI NG OFFI CER VACCARO  Ckay. BNSF, M. Lanb,
Ms. Burch, was there anything you wanted to add with respect
to | ead agency?

M5. BURCH We'Ill rest on our brief. W'IlIl rest
on our brief.

HEARI NG OFFI CER VACCARO  kay, thank you. Staff?

M5. WLLIS: | don't think we have anything new to

add but just to reiterate that the Energy Comm ssion should
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serve as the | ead agency regardl ess of whether or not the
Comm ssi on decides to exercise jurisdiction over the PV
portion.

As stated by Ms. Fol ey Gannon, that CEQA requires
us to l ook at the whole of the project. And staff has
| ooked and the Comm ssion has | ooked at the whole entire
site and spent, you know, the better part of al nbst two
years on the original project at the exact site.

Staff has worked diligently with other agencies.
So it doesn't nake a whole | ot of sense to go out to another
agency when staff has included federal, state, |ocal
agenci es, including Departnment of Fish and Gane, which
think was the agency Sierra C ub thought should be the |ead
agency. Receiving, you know, input all along the way. And
not hi ng woul d change in that process, staff would continue
to do that on the anmendnent.

They produced a conprehensive analysis, its
potential environnmental inpacts and potential public health
and safety inpacts. Many of the existing conditions may not
change dependi ng on our analysis. W are not at that point
yet to make, to determ ne that.

But, you know, the Energy Comm ssion still would
have jurisdiction over the solar thermal portion of it. It
doesn't make sense froma | egal perspective or from

efficiency to have two different agencies review ng
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basically the sane site, of which the Energy Conm ssion and
staff have al ready spent and done an exhaustive review of.
So we believe just for good governnent purposes
t hat having a new agency, they would have to start from
scratch and that woul d cause potential delays in processing.
HEARI NG OFFI CER VACCARO  Thank you.
Ms. Qulesserian, if you are still on the line, is
there anything that you wish to say on behal f of CURE?
MS. GULESSERI AN:  Yes, we are still here and thank

you. | don't have anything to add beyond what is in our
brief. 1 think it is clear that the Comm ssion nust
actively be -- to do the CEQA anal ysis they can assert

jurisdiction over any part of this project.

HEARI NG OFFI CER VACCARO  kay, thank you.
M. Ritchie?

MR RITCHE Yes. [I'll say just a few quick
things. First of all | really want to reiterate, and we
said this earlier. That the determ nation of who is the
| ead agency under CEQA is a secondary issue to jurisdiction
and it is sonething that is separate fromthe Warren-Al qui st
Act. So | think we really have to look at it as a two step
process.

Now in our notion to dism ss we suggested who nmay
be the appropriate |l ead agency. That was a suggestion, we

are not taking a firmposition there.
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What | think is really inportant to understand
t hough is that these are two separate issues. CEQA and who
the | ead agency is and whether or not a project is being
pi eceneal ed or | ooked at as a whole of the project, that is
sonet hing that tal ks about the scope of the environnental
review, the scope of the EIR That is sonmething that is
very, very different than exerting the Conm ssion's
exclusive permtting authority over the entirety of the
proj ect .

And as an exanple staff pointed out in their reply
brief that Fish and Gane had consulted on an incidental take
permt for this site but there is no Fish and Gane permt.
Now with the original project that happened because the
Comm ssion exerted its exclusive authority and that was in
lieu of a Fish and Gane permt.

What we want to be very clear about is that the
jurisdictional issue has to address whether the Conmm ssion
can override all these other agencies. It is then a second
guestion of, if there is no jurisdiction who is the |ead
agency and what is the scope of the EIR? That's somethi ng
that CEQA can deal with, that's sonething that CEQA deal s
with all the tinme. But it is not, CEQA does not bestow upon
the Comm ssion this exclusive jurisdiction authority that
overrides the authority of all other agencies. And that's

really what the Sierra Club is concerned about.
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HEARI NG OFFI CER VACCARO  kay, thank you. |
think if Ms. Jones with Fish and Gane, if you are still on
the line, is there any comment or thought that you m ght
have with respect to Sierra Cub's recormendati on that the
Department of Fish and Gane act as the lead agency in this
matter?

M5. JONES: Well, as far as | know basically it's
determ ned through the Governor's O fice. That we were
going to try and do all the permtting as, you know, make it
as efficient as possible for the project applicant. And
that woul d basically be beyond, beyond what we could I think
say nmuch about .

HEARI NG OFFI CER VACCARGC (kay, fair enough. It's
just that when we have people on the Iine and we can get
what ever their thoughts are it's hel pful.

Unl ess there are any questions fromthe Committee
| think pretty nmuch everyone has spoken who briefed on this.

The briefs were pretty clear. | think all the positions
are under st ood.

So | think wwth that, M. Foley Gannon, you got us
started on baseline. Wy don't we continue the discussion
now | think on the environmental baseline issue. Because
again, the briefs were very specific and all of you are not
in agreenent on the baseline issue as well. | think it is a

very inportant issue and hopefully we can have sone fleshing

EHLERT BUSI NESS GROUP

(916) 851-5976




© O ~N o g1 B W N =

N NN N NN R R R R R R R R R
g D W N B O © 0 N o g » W N B O

67

out orally of what people stated in the briefs.

MR. FOLEY GANNON: What | stated in the briefs and
what | stated a few nonents ago, just reiterate. Qur
position is, and we think it's clear under CEQA, when you
are considering an amendnent you | ook at the increnental
changes.

And that is not the situation which is addressed
by the South Coast case which was di scussed by BNSF of
sayi ng you are considering a hypothetical situation, which
is if something is taken out. That situation was a new
project was involved and they were trying to base it on a
situation which was not an approved project.

Here there are specific regulations under CEQA in
t he gui del i nes which speak to what do you do when you have
an anmendnment in front of you or you have a project change.
And that says that you | ook at three things.

You | ook at, are there any new i npacts,
potentially significant inpacts that were not previously
anal yzed. Are there any new circunstances which can result
in new inpacts that were not previously analyzed or nore
severe inpacts that were not analyzed. And is there any new
information that could result in new inpacts or nore severe
i npacts than were previously analyzed. So that's the
uni verse of things that you | ook at under an amendnent.

And again, in this case you have your
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envi ronnment al docunent, which was conpleted by the
Comm ssi on and which was -- the request for review was
turned down by the Supreme Court. So that is a valid,
that's an unchal | engeabl e docunent. So that's your
baseline, then fromthat you | ook at the increnental
changes.

And as we discussed in our brief, we believe that
there is some new information that is going to be devel oped
during this process. There were sone studies that were
contenplated in the conpliance part of the project which
wi Il be before the Comm ssion before the anendnent is
considered. And we certainly think it is appropriate and
shoul d be | ooked at by staff and by the Comm ssion and
ensure that there are no new environnental inpacts that are
reveal ed by that information. | there are they should be
studi ed and they should be mtigated. Thank you.

HEARI NG OFFI CER VACCARO  Ms. Burch.

M5. BURCH: CEQA is triggered by a project.
Fundanmental point. Nunber one. The project that was
consi dered was a SunCatcher project and the EIR that was
done was on a SunCatcher project. So our basic point nunber
one is that there is no first EIR on the photovoltaic
alternative that was rejected by both the BLM and the CEC.
kay, that's the first really basic point. W don't have --

we just don't even match Ms. Foley Gannon's argunent, we
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start at different points.

Qur second point is that even if -- not even if --
we have a pending lawsuit s I'msure you all know regardi ng
this project in federal court.

(Tel ephone rings.)

M5. BURCH. And there are issues of major
significance to BNSF that we -- that not as many parties
were involved in so | understand why peopl e haven't
addressed them But glint and gl are, hydrol ogy,
sedi nentation transport, access.

(Tel ephone conversation is heard over WbEX.)

HEARI NG OFFI CER VACCARG  For those of you on the
t el ephone, we are hearing your side conversation. So it
woul d be hel pful to us if -- just a rem nder for those of
you on the phone lines. |If you don't hear your nute button
we can hear your side conversations and background
conversations and we just heard part of one.

So if there is sonmething else that you need to do
or a noise that you need to make we woul d appreciate if you
woul d hit your nute button. That way our proceedi ngs can
continue without having to interrupt speakers. Thank you.
Ms. Burch, | apol ogize.

M5. BURCH: Not a problem So it is a fiction
when you ask us about our questions, our concerns. It is a

fiction that there is a baseline to be studied from And

EHLERT BUSI NESS GROUP

(916) 851-5976




© 0 ~N o g1 B W N =

N N NN NN R R R R R R R R R
g D W N B O © 0 N o g » W N B O

70

that's just a fact, it's not even arguable. And | believe
staff is supporting the work that we need to have done in
whatever formit's done in. | believe if any project noves
forward her it needs to address those issues.

We were hoping to have a workshop. It was
nmentioned at the |last status conference that there would be
a workshop on one of the najor issues within a week to ten
days and that hasn't happened. W hope that that wll
happen. We will have to nake a notion if it doesn't, |
suppose. W want to have a workshop on glint and glare. W
want to have these issues thoroughly eval uat ed.

That being said, it is a fiction that you can
anal yze the increnental difference between an initial
assessnment and this one. It never happened.

The other points are in ny brief but those are
just two so inportant -- oh, | want to nmention sonething
el se. There is a difference between breaking a project up
and piecenealing it and having specul ati on on pieces of a
project, which is not permtted under CEQA. And | believe
at this point in tine that the evidence on the record with
respect to SunCatchers is pure specul ation.

And | would like to point out that in the prior
certification process, as you will read in the conplaint we
filed today, they gave us specific dates and specific

anounts of megawatts and SunCatchers that were going to be
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put into different phases. And they were to begin
i mredi ately; in fact the original application said in 2010.

We are very concerned about there not being
speculation in this EIR  Thank you.

HEARI NG OFFI CER VACCARO  Thank you. Ms. WIIis.

M5. WLLIS: Thank you. As stated in our brief,
the staff intends to review the proposed anendnent as part
of the subsequent EIR process stated.

| disagree with BNSF' s characterization that there
was really no first EIR  There was a, you know,
consi der abl e amount of environmental review of the entire
site, regardl ess of what technol ogy was bei ng used.

And in their briefs they discuss that it was an
alternative therefore this should be a new project. Well,
in other projects, for exanple, a water source m ght be
changed from maybe reclained water to dry cooling. W don't
consi der a new project, we would consider an anmendnent and
revi ew t hose environnental inpacts as such. And we intend
to do that with this project.

And staff doesn't do a highly detail ed anal ysis of
alternatives as they would do for an AFC or for an
amendnent. We didn't --

We agree in part with the -- with Calico's
characterization but we have, as Ms. Burch has stated,

requiring glint and glare, hydrol ogy inpact studies done up
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front for the anendnent and we will be havi ng workshops once
we start getting sone information in so that we can have

t hose di scussions. But there have been di scussions anong
the parties about the scope of the glint and glare studies
al ready so that has al ready taken pl ace.

But we do intend to do a thorough environnent al
review. Look at the increnmental inpacts. Look at any
i npacts that were not reviewed the first tinme through. And
at this point in time w don't have all of the data or the
i nformation that woul d conpl ete di scovery so we can't
actually say which areas that we would be | ooking at nore
t horoughly than others but I do know fromstaff that sone of
the conditions would remain the sanme or simlarly.

And dependi ng on jurisdiction of we the Comm ssion
deci ded not to exercise jurisdiction over the PV portion
then the applicant would need to go and get the permts.

In our inlieu permtting certification process
all of the agencies contribute to the requirenents of the
permt so it should be basically an adm ni sterial process
for themeither way to get the permts or get themanew if
that's the case.

HEARI NG OFFI CER VACCARO. Ms. Gul esserian, CURE
al so submtted a brief on the baseline issue. |Is there
anyt hing you would like to add or a conment you would |ike

to make?
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M5. GULESSERI AN: | don't have anything to add
beyond what we put in our briefs. But to summarize, we
bel i eve that the Conm ssion can restrict its reviewto the
incremental effects associated with the nodification.

Section 21166 of CEQA Public Resources Code states
t hat when an EIR has been prepared for a project no
suppl ement al environnmental review shall be required unless
one of these events occurs. And that is substantial changes
are proposed in the project. So we believe that the, you
know, the currently submtted petition to anmend falls within
21166 in this case.

HEARI NG OFFI CER VACCAROC:  Ckay, thank you. Is
there any follow up on baseline fromany of the parties in
response to coments that were nade by any of the other
parti es? Because at this point the Conmttee doesn't have
any further questions but we would certainly |ike you to
have the opportunity to say now anything remaining on the
point. No?

MR. AARDAHL: Jeff Aardahl w th Defenders.

Consi dering the proposed nodifications and change
to the technology in a substantial way, the fact that both
t he Comm ssion and Bureau of Land Managenent did not analyze
or chose to not analyze one of the alternatives for the
formerly permtted project, nanely the photovoltaic

technol ogy on the grounds that it would result in greater
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impacts. | would like for you to keep in mnd as we go

t hrough this process whether or not the environnental
baseline with regard to the alternatives to the project and
specifically to project |ocations is adequate.

HEARI NG OFFI CER VACCARO  kay, thank you.

M. Aardahl, you junped out ahead of ne but I'mglad that
you di d because that puts us right at the next segnent which
was we indicated to all of the other parties, even though
you did not submit a brief if there was a comrent that you
wi shed to make on the topics there would be tine to do so.
This is that tinme. W have just heard from Def enders.

| think we had several other intervenors on the
tel ephone so | amjust going to briefly, you know, call your
name and if there is sonmething that you would Iike to add
then this is the tine to do that. So M. Enmerich, you were
on the line for Basin an Range Watch, are you still there?

(No response).

HEARI NG OFFI CER VACCARO  Ckay, | am not hearing
fromM. Emmerich. M. Jackson, was there anything that you
wanted to add today based on the very specific issues that
were presented in today's proceedi ng?

MR. JACKSON. | have nothing to add.

HEARI NG OFFI CER VACCARO  Thank you.

M. Wei erbach on behalf of Newberry Comunity Services

District?
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MR. VEEI ERBACH. | have nothing to add, thank you.

HEARI NG OFFI CER VACCARGC Thank you. M. Burke or
M. Thomas, | don't know if you were able to join us on
behal f of the Society for the Conservation of Bi ghorn Sheep.

(No response).

HEARI NG OFFI CER VACCARO Not hearing them And
M. Brizzee, | know that you were on the line. |If you're
still there, if there is anything you would like to say on
behal f of the County of San Ber nardi no.

MR. BRI ZZEE: No comments fromthe County, thank
you.

HEARI NG OFFI CER VACCARO  kay, thank you. |
think at this time then if there are any nenbers of the
public who wish to speak this is your opportunity. | don't
see any here in the room Anyone on the tel ephone who
wi shes to speak as a nmenber of the public?

(No response).

HEARI NG OFFI CER VACCARO. | hear none. So | think
| just need for us to go off the record for just | think
maybe about a m nute or two, please.

(OFf the record at 4:05 p.m)

(On the record at 4:07 p.m)

HEARI NG OFFI CER VACCARC  Ckay, thank you for your
i ndul gence. W were really just working out a date because

| think what is inportant from everybody's perspective is
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that you get an Order and that you get an Order in a very
short tinme frane that addresses these issues, including
issuing an Order on Sierra Club's notion. W plan to do
that all in one docunent and on or before July 1st the
Comm ttee will issue an Order.

Ms. Foley Gannon is cringing but that's pretty
anbitious actually fromny point of view But on or before
July 1st we will have an order issued that addresses all of
t hese topics.

MR. FOLEY GANNON: | was cringing because | am
| eaving for vacation that day and | ast sumrer you issued an
order on the day | was going to | eave for vacation and | had
to cancel ny vacation

HEARI NG OFFI CER VACCARO  Consider it |ight
readi ng on your trip.

(Laughter).

HEARI NG OFFI CER VACCARO So | think with that |
will turn it over to Comm ssioner Dougl as.

PRESI DI NG MEMBER DOUGLAS: All right, 1 would like
to thank everybody who has participated in this hearing,
here in person or on the phone. It was very helpful to ne
to hear everybody essentially argue and di scuss and answer
guestions on the points that were raised in the briefs so |
woul d i ke to thank everybody for that.

Unl ess Chairman Weisenm |l er, he has any comments
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-- do you have any comments? All

are adj our ned.

(Wher eupon,

at 4:08 p.m

right.

t he

So with that we

Comm ttee Hearing was adjourned.)
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