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PROCEEDI NGS

COW SSI ONER BYRON:  Good norni ng, everyone, and
wel cone to a Presiding Menbers' Proposed Decision and
Noti ce of Conmittee Menmbers' Conference schedul ed here
this nmorning at the Energy Commi ssion in Sacramento on
Monday, Septenber 20.

I'"'mJeff Byron, the Presiding menber of the
I mperial Valley Solar Project decision.

And with me is nmy Associate nenber. Good
nmor ni ng, Comm ssi oner Eggert. And our Hearing Oficer,
Raoul Renaud.

I'"d like to thank you all for being here so early
this nmorning on Monday. And we have lots to get through.

I'"d like to ask if our Hearing O ficer would take
over and will go through introductions and see if we can
finish up by the [unch hour

HEARI NG OFFI CER RENAUD: Thank you, Commi ssi oner
Byr on.

' m Raol Renaud, the Hearing O ficer appointed by
t he Conmi ssion to cover the hearing aspects of this case.
And we are here for the Conmittee conference which was
noticed along with the Notice of Availability of the PMPD.

The Conmittee conference is actually an optional
proceedi ng, but the Commttees generally try to hold one

and sonetinmes in advance of the Conmm ssion vote to give
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the parties an opportunity to discuss their comrents on
t he PMPD.

Before we go any further, let's take introduction
fromthose who are present, starting with the applicant,
pl ease.

MS. GANNON: Good norning, Ella Foley Gannon
counsel to the applicant.

MR. VAN PATTON: Mark Van Patton, Tessera Sol ar.

MR, GALLAGHER: Sean Gal |l agher with Tessera
Sol ar .

HEARI NG OFFI CER RENAUD: Good norning. And on
behal f of staff, please.

MR. MEYER  Chri stopher Meyer, Project Mnager
And | have Jared Babula, staff counsel

HEARI NG OFFI CER RENAUD: Good norning. Thank
you.

And on behal f of the Intervenor, California
Uni ons for Reliable Energy.

M5. MLES: Loulena Mles.

HEARI NG OFFI CER RENAUD: Good norning. Thank
you.

And we have our WebEx system goi ng today so fol ks
can phone in and participate also on their computer
screens. | see we have sone callers. Do we have any

parties, intervenors particularly? |'mthinking of Tom

EHLERT BUSI NESS GROUP (916) 851-5976
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Budl ong, California Native Plant Society or Jose Allen
man. Any of you there?

MR, ALl MAMAGHANI :  Hossei n Al i mamaghani

HEARI NG OFFI CER RENAUD: Good norning, sir

Any ot her intervenors?

Al right. |Is there anyone el se on the phone who
woul d like to introduce thenselves? You don't have to
but --

MR, TAYLOR. Steve Taylor with San Diego Gas and
El ectric.

HEARI NG OFFI CER RENAUD: Good norning. Thanks
for joining.

Is there anybody fromthe Bureau of Land
Management, BLM?

Al right. Thank you very much.

Just a little bit of housekeeping. This is --
since this is a noticed proceeding, it is a public hearing
and it is recorded -- stenographically recorded this
norning by a certified reporter who will turn this into a
transcript. So there will be actually -- or actually
quite shortly a witten transcript of this hearing on the
Commi ssi on websi te.

Those of you who are participating and wish to
speak, please nake sure, first of all, to identify

your sel ves when you do speak so the record will be clear

EHLERT BUSI NESS GROUP (916) 851-5976
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as to who it is, and speak directly into your m crophone.
If you're on the tel ephone, please refrain from any
background noi se.

If you do have noise in your room where your
tel ephone is, please mute your tel ephone but don't place
us on hold. Because if you do, you m ght have background
nusi ¢, which we didn't want to hear.

We do have the power here to cut off any caller
who is creating a disturbance. So again, please try to be
as quiet as the folks here in person are being. W
appreci ate that very much.

Al so, if you have any technical difficulties --

let's see if | have the phone number. | should. | don't
think you will. If you let us know if you're having any
probl ems under st andi ng anybody or hearing, | think it
should work quite well. It usually does.

COW SSI ONER BYRON: M. Renaud, if | nmay al so,
I'd like to acknow edge t hat Comnm ssioner Eggert's Advisor
Lorraine Wiite is also at the dais with us this norning.
Hopeful ly ny advisor, Kristy Chew, will be here, but she
has ot her responsibilities she'll be in and out fulfilling
thi s norning.

HEARI NG OFFI CER RENAUD: Al'l right. Thank you
very much. Good

The Conmittee asked that the parties submt

EHLERT BUSI NESS GROUP (916) 851-5976
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witten coments, if any, on the PMPD by Septenber 16th,
whi ch was |ast Thursday. And we did receive coments from
t he applicant, from Conm ssion staff, and fromintervenor
CURE. And we do thank you for those.

I think probably the best way to organize things
today is to go topic by topic and to go around the room
and have each party di scuss or speak to whatever coments
they wish to speak to. The Conmittee will also have sone
guesti ons about some of the comments.

It appears to me that biological resources
probably has the nost comrents, and so | propose that we
save that one for last. We'Il try to get the other areas
out of the way first.

MR, MEYER M. Renaud, just a brief
clarification. The version that was posted on the web,
I"'mtrying to verify. It may be incorrect on the staff's
PMPD coment s.

The first -- there are two versions. There was
an earlier draft version that nmay have been attached the
first 18 pages of that. So people could verify that the
version they're working on has -- should only have 106
pages rather than 127. The first 18 may be incorrect and
| believe the version | had in dockets -- the first 18
pages are incorrect. That's being corrected in dockets

and the correct -- the new version. But the staff's

EHLERT BUSI NESS GROUP (916) 851-5976
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conmments in its entirety are in the docunment. They just
unfortunately start on Page 19.

HEARI NG OFFI CER RENAUD: Okay. Well, the version
| copied is 106 pages.

MR. MEYER | have 107

HEARI NG OFFI CER RENAUD: 107. It might be that.

So hopefully it's -- so we are all pretty much | ooki ng at
t he sane docurment | hope. Well, that's good. Geat.
Thank you. Al right. | don't think -- did anybody have

any comments or changes for the project description topic?
I don't think so.

Al right. Alternatives. | can see that staff's
conments contain some -- first | should say, staff did
have sonme comments on the introduction. Those are
clerical errors, and we'll certainly take care of those
and we thank you for pointing those out.

Al ternatives, staff has pointed out or has sone
comments here. | think we would view these as conments
the Conmittee will take into consideration in preparing
the errata. But you're not proposing -- you're not
pointing out an error or suggesting any changes. But
you're basically --

M5. MLES: Hearing Oficer Renaud.

HEARI NG OFFI CER RENAUD:  Yes, Ms. Ml es.

MS. M LES: | had a comment about the

EHLERT BUSI NESS GROUP (916) 851-5976
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i ntroduction, actually.

HEARI NG OFFI CER RENAUD:  Ch, you do. Ckay.

M5. MLES: | noticed the clerical error
regardi ng staff assessments parts A through C, and it was
supposed to be changed to 1 and 2. However, after that
clause it states, "which were nade avail able for public
comment."” And | just wanted to point out for the record
that there was no noticed public conmrent period. And that
there was no opportunity for witten comments on the
suppl enental staff assessnents for the public.

HEARI NG OFFI CER RENAUD: |s that contained in
your witten coments?

M5. MLES: It is not.

HEARI NG OFFI CER RENAUD:  All right. Well, you're
saying that the --

MR, GALLAGHER: A was not -- was published
after -- you're claimng that what? There wasn't adequate
public notice about it?

M5. MLES: No. Wat |I'msaying is that there
was no public conment period on the ME suppl enental staff
assessment for this project. There was a 30-day public
conmment period on the original staff assessnent draft EIS.
However, there were a number of significant project
changes after that and they were included in the

suppl enental staff assessnent parts one and two. And

EHLERT BUSI NESS GROUP (916) 851-5976
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there was never a notice 30-day public comment period on

ei ther of those docunents.

HEARI NG OFFI CER RENAUD: Wel |, thank you. W'l

| ook at that.

Do you have anything el se other than what's in

your witten coments about the introduction?

MS. MLES: Nothing nore than what | just

i ndi cat ed.

nove on

HEARI NG OFFI CER RENAUD: Thank you. So we'|

-- we've done introductions. W' ve done

alternatives. Let's see.

Facility design. Staff's suggestions include a

reference to the -- well, basically some rewording of

Condition of Certification general three.

or --

change.

Budl ong,

Applicant, did you have any coments on that

MS. GANNON:. W have no objection to the proposed

HEARI NG OFFI CER RENAUD: All right. Thank you.
Looki ng at the WebEx screen, | see that M.

you appear to have joined us.

MR, BUDLONG Finally.

HEARI NG OFFI CER RENAUD: Good norning, sir

MR, BUDLONG My conputer gave ne nore trouble.

HEARI NG OFFI CER RENAUD: We're glad to have you,

EHLERT BUSI NESS GROUP (916) 851-5976
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M. Budlong. I|I'mglad it wasn't our systemthat was
giving you the trouble.

MR, BUDLONG It was not your system

HEARI NG OFFI CER RENAUD: All right. Do we have
anyone from California Native Plant Society?

Al right. Thank you, M. Budlong, for joining.
What we're doing is going through the witten comments
that were submitted by the three parties and we're going
topic by topic. So feel free to chine in whenever you
have sonething you wish to bring to our attention.

Agai n, staff has submitted a nunber of coments
on the greenhouse gases section. | think for the nost
part these are suggested rewordings. They aren't
particularly substantive. And we thank you for those.

Is staff or applicant any party -- |I'msorry --
applicant, any of the parties wish to coment on the staff
proposed GHG changes?

M5. GANNON: W agree with your assessment of it.
We think staff is correct in their description of SB 1368,
and we have no objections to those revised changes. W
think that the Conmttee was correct in the way they
descri bed the CEQA standards of significance and we don't
bel i eve that needs to be changed.

HEARI NG OFFI CER RENAUD: Very good. Thank you

very nmuch.

EHLERT BUSI NESS GROUP (916) 851-5976
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MS. MLES: Are you going to be com ng back to
project alternatives? No. Ckay.

HEARI NG OFFI CER RENAUD: W have the witten
conmments and we're going through those. You added -- oh,
you hadn't added an alternative. Did you want to add
sonet hing on alternatives?

MS. MLES: Well, | just thought that you woul d
gi ve an opportunity for us to provide a comment on the
alternatives section.

HEARI NG OFFI CER RENAUD: | think | might have
gone over that quickly. So go ahead.

MS. MLES: Thank you. Appreciate it.

| just wanted to state for the record that CURE
is 100 percent in agreenent with the staff’'s concerns
regardi ng the 709 negawatt project that the PMPD proposes
to adopt. And that proposal may have -- is significantly
different inpacts fromthe alternatives that were anal yzed
by the staff. And like the staff, CURE was not given an
adequate tinme to review the 709 negawatt project. It was
submtted two working days prior to the evidentiary
hearings in the applicant's rebuttal testinony on July
21st. And that just was -- we did not have an opportunity
to discovery on that. And we did not have an opportunity
to have expert review. W did scranble. W tried to do

guestioning at the evidentiary hearing on that. However,

EHLERT BUSI NESS GROUP (916) 851-5976
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11
we do not feel that the Comm ssion should approve this,
nor do we believe that the Comm ssion has the | ega
authority to approve it under CEQA, because we believe
that there are new and potentially significant inpacts
associ ated with the renoval of the roads and the over |and
travel throughout the project site.

HEARI NG OFFI CER RENAUD: Thank you, Ms. M es.

That sounds to me |ike exactly what you put in
your witten coments. And --

M5. MLES: For the nost part.

HEARI NG OFFI CER RENAUD: | think we aren't going
to take the tine today to reiterate what they've witten.
If you have anything to add or wish to comment on someone
el se's coment, please feel free.

M5. MLES: Like | said, we fully support staff's
comrent on that issue well.

HEARI NG OFFI CER RENAUD: Very good. Thank you.

And the Committee isn't intending or planning to
argue back and forth with you fol ks about your conments
this nmorning. W understand your comments. W accept
themin terns of being grateful for your comments. W'l
consider themin preparing an errata. But if we don't say
here orally that we disagree or we agree or whatever,
don't take that as a sign of assent. W're here to listen

to your comments and take them back to prepare the errata.

EHLERT BUSI NESS GROUP (916) 851-5976
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MS. GANNON: And on that issue, the applicant
woul d just say we are in 100 percent agreenent with the
Commi ssion or the Committee's determination as set out in
the PMPD, and for the | egal reasons set forth in our
briefs, we believe there is adequate support in the record
and we support the determ nation

HEARI NG OFFI CER RENAUD:  Thank you.

Al right. Ws there anything further on the
greenhouse gas section before we nobve on to air quality?
Anybody wi sh to add anythi ng on greenhouse gases?

Al right. Mve onto -- well, let's see here.
Did anybody wi sh to comment on the engi neering assessnent
portion of the PMPD which includes facility design,
efficiency, reliability, transm ssion system engi neering
and transm ssion |line safety and nui sance. | don't think
we have any witten comments in those areas.

Al right. Hearing none, let's nove on to air
quality. Staff, again, you ve submitted in coments and
proposed probably your najor change is a proposed addition
of the paragraph which starts at the bottom of page 8 of
staff's comments. Do any of the parties wish to conment
on that proposed addition?

MS. GANNON: (I naudi bl e) has no objection. W
had al so proposed the sanme condition which would -- we had

stipulated to during the hearings. And this is what this

EHLERT BUSI NESS GROUP (916) 851-5976
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description is addressing. So we have no objection to the
i nclusion of this |anguage.

HEARI NG OFFI CER RENAUD: (Okay. Let's see. M.
Meyer, can you clarify for us exactly where that would go?
| see a reference here to PWD, AQ page 6. Is that -- is
that what -- the problemis there's not a page 6. So |
wasn't sure where you were proposing that that go.

Anybody can chime in if you can hel p us here.

MR MEYER |'Il check with the air quality staff
and rel ay back very briefly.

HEARI NG OFFI CER RENAUD: All right. Thank you.
That will help.

O her than that, let's see. The air quality
changes -- there is a change to AQSC 11. This concerns
t he engi nes. How does staff -- sorry -- applicant fee
about that?

COW SSI ONER EGGERT: This is the same | anguage
that we al so included in our comrents. So we are in
agreement with it.

HEARI NG OFFI CER RENAUD: Any party wi sh to add
further about that? Anything else on air quality?

Ckay. | said we'd skip over biological resources
and cone back to that. So it |looks to ne |like soil and
wat er resources would be the next topic. | knowthis is a

topic that's generated a good deal of interest anongst you

EHLERT BUSI NESS GROUP (916) 851-5976
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all primarily due to the proposed use of the Boyer Well on
a tenporary basis. There's a lot to skip through here.

So page 84 of staff's comments is where we go.

CURE, did you have a witten comrent on soil and
wat er resources?

M5. MLES: Yes. W did include a witten
comment s.

HEARI NG OFFI CER RENAUD: Let's see. Starting on
page 5 -- is that? Ch, no. | see. You started on
page 2, really. Right? Three. Four. There we are.
Roman nuneral |V, starting on page 4. Ckay.

Vell, let's start with the staff comments.
Staff's proposed a major deletion of a portion of a
paragraph. This is at the top of page 84. | think this
is probably due to the fact that the sedinent basins are
renoved. So does anybody have a problemw th renoving
t hat | anguage?

M5. GANNON: We think it's an appropriate
correction.

HEARI NG OFFI CER RENAUD:  Al'l right. And CURE is
sayi ng no probl em

M5. MLES: That's fine.

HEARI NG OFFI CER RENAUD: Al'l right.

Now, staff has al so proposed an additiona

sentence under inpacts and nmitigation for construction

EHLERT BUSI NESS GROUP (916) 851-5976
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erosion. |It's the sentence in red there in the mddle of
page 84. How does the applicant feel about that?

M5. GANNON: We think it's unnecessary. W think
there is a discussion of wind diversion in the PWD as it
was drafted. We don't object to it. But we think it's an
unnecessary change.

HEARI NG OFFI CER RENAUD:  Thank you.

Anybody el se wish to weigh in on that? All
right.

M5. MLES: W're generally in support of this
change.

HEARI NG OFFI CER RENAUD: Okay. Does anybody w sh
to comment on staff's proposed change in the m ddl e of
page 85 with reference to the sedi nent study by Dr. Chan?

M5. GANNON: Again, we feel that the PMPD s
description was accurate and adequate, and we don't see
any reason for the change.

HEARI NG OFFI CER RENAUD: (Okay. Anybody el se wi sh
to comment on that? Thank you.

Now, starting on page 85 of staff's coments,
it's being suggested that references to the 709 negawatt
alternative be changed to the BLM preferred alternative.
Per haps staff can enlighten us on why you're proposing
that change. Because we're just trying to identify which

one we're tal ki ng about, but you're suggesting we change
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the name of the reference.

MR MEYER | amsorry. | was |ooking up the
answer to your original question. I'msorry | mssed the
first part of that.

HEARI NG OFFI CER RENAUD: Ch, for the pagination.

MR. MEYER W were referencing construction
i npacts and mtigation under sub-part 2 for that new
| anguage. But instead of AQ page 6.

HEARI NG OFFI CER RENAUD: You want ne to start
over or repeat the question?

MR, MEYER |If you woul d.

HEARI NG OFFI CER RENAUD: At the bottom of page 85
of staff's comments begi ns a suggestion that we change
reference to the 709 negawatt alternative to the BLM
preferred alternative or just the preferred alternative
And |' m wondering what's the genesis of that suggestion.

MR. MEYER Basically just for sinplicity since
it's the prelimnary LEDPA and the final LEDPA nmay change.
We don't know at this point. At the tine of our decision,
the rod | don't believe will be out. So it may end up
very different.

And al so staff had just a general concern that as
t he applicant devel ops the technology and limitati on based
on negawatts rather than acreage is nore appropriate.

HEARI NG OFFI CER RENAUD: Thank you. Appreciate

EHLERT BUSI NESS GROUP (916) 851-5976
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that staff. Does staff wish -- sorry. Get this straight.
Applicant wish to comment on that?

M5. GANNON: As long as the reference is clear as
to what the project is that is being approved, we don't
have an objection to it.

HEARI NG OFFI CER RENAUD: So we could call it
Fred?

M5. GANNON: If you'd like to call it Fred,
that's good. Sam | would prefer. That's okay.

HEARI NG OFFI CER RENAUD:  Wbul d CURE coment on
t hat ?

MS. MLES: No. | nean, nothing nore than we
don't believe that the 709 megawatt project can be
approved until the staff does an analysis of that
alternative.

HEARI NG OFFI CER RENAUD: We understand that's
your position. Thank you.

Now, turning to staff's conments on page 87 --

MS. GANNON: There is at the bottom of 86 they
had suggested del eti ng | anguage on page 22. And we just
didn't understand why that |anguage woul d be del eted, what
the intent was.

HEARI NG OFFI CER RENAUD: Thank you. That's a
good questi on.

Staff, do you wish to enlighten us on that? Does

EHLERT BUSI NESS GROUP (916) 851-5976
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t he | anguage you're proposing to cross out or delete
descri bes where sun catchers would not be placed with
respect to the washes? And the Conmittee thought that
was, you know, a good factual clarification to include.
Can you tell us why you'd want to -- you suggest we not

include it? As far as we know, it's correct.

MR. MEYER | apologize. 1'mnot clear on what
the technical staff's rationale was. It wasn't clarified
to ne as well. So based on what |'m seeing here, it's ny

understanding that this is a clear indication of what the
LEDPA is. So | would agree that that information would be
appropriate in the PWVPD.

HEARI NG OFFI CER RENAUD: We'll leave it there.
Anybody el se wish to weigh in on that piece?

M5. MLES: CURE has nothing on that.

HEARI NG OFFI CER RENAUD:  Thank you.

Let's turn to page 87 then. For condition soi
and water two, staff is proposing adding sone | anguage to
the effect that the condition Iimts the use of
groundwater to a period of 36 nonths fromthe date of
first construction related ground disturbance.

First of all, maybe staff, you could |l et us know
what was your thinking behind addi ng that.

MR. BABULA: | believe it was to just clarify the

l[imtation, because the |language -- it goes with the next
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one, soil and water nine, to indicate this limtation of
tinme as opposed to just long termcontract.

HEARI NG OFFI CER RENAUD: Applicant wish to
comrent on that?

M5. GANNON: We agree with the six-nonth
limtation. W thought that was clear fromthe PMPD. W
don't have an objection to including it into this
condition as well. But we thought it was clear fromthe
way it was drafted.

HEARI NG OFFI CER RENAUD: Al'l right. Thank you.
Things like that is just extra clarification that can't
hurt.

CURE, anything to add on that?

M5. MLES: | think it definitely helps with
clarity. However, of course, as we say in our conments,
we believe that the Dan Boyer Well is not an appropriate
wat er source for the project and unless it undergoes
further study.

And in particular, there was one thing I was not
able to add in ny witten conment due to tine. And that's
just as | stated earlier, you know, the supplenental staff
assessnments were not circul ated for 30-day public review.
And this is one of the changes that was added to the
project after the original staff assessnent was rel eased.

And so there's never been an opportunity for public
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review, coment, and response on this on this particular
proj ect change which I think has been the topic of much
concern anong the | ocal comunity.

MR, BABULA: | don't -- it's my understanding
that a suppl emental staff assessnent doesn't have any
particul ar 30-day, 15-day review. There's no review
peri od necessary on a staff assessnent.

HEARI NG OFFI CER RENAUD: Al right.

MS. M LES: But under CEQA, you have significant
proj ect changes either before the final -- before the
draft EIR -- sorry. Before the project is approved or
after the project is approved, you do have to recircul ate
that. So a public coment period where the public is
entitled to comment and receive a response to coments.

HEARI NG OFFI CER RENAUD: Coul d you site us to
whi ch section of the regulations you're referring to?

MS. MLES: Just if you give ne a nonent, | wll
be happy to do that.

HEARI NG OFFI CER RENAUD: Because we're aware of
this type of comment period for proposed deci sions,
proposed rulings, that sort of thing.

MS. GANNON: | think what Ms. Mles is referring
tois the need to do a recirculation of the draft very
significant changes that indicate a new potentially inpact

that hasn't been identified. And our view as was
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articulated in the PWPD, there was no new significant
i mpacts. Your regulations anticipate that you're supposed
to be nmaking determinations and there woul d be revisions
in response to the discussion. W think that was
appropri ate.

MS. MLES: That is the provision, is the
requirenent for re-circulation of any draft EIR or final
EIR  And we --

HEARI NG OFFI CER RENAUD: If it finds --

M5. MLES: Al right. O significant new
mtigation that's required which would of course be
because of the significant new inpact. So we put evidence
into the record that we believe there is a significant
i npact and staff also canme to that concl usion.

HEARI NG OFFI CER RENAUD: Al'l right. Thank you.

VWhile we are on Soil and Water 2, CURE' s position
is that that entire Condition of Certification should be
del eted. Does anybody wish to add to that? | think we
understand CURE s position, and | woul d i nagi ne applicant
woul d not agree with that deletion.

MS. GANNON: That's correct.

HEARI NG OFFI CER RENAUD: Staff, anything to add
to that? No. Al right.

The next Condition of Certification or itemfor

soil and water would be Condition Soil and Water 9. Staff
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is proposing the addition of |anguage referencing a water
purchase agreenent or option between Inperial Valley Sol ar
and Dan Boil er Water Conpany. Wat was the reason for
t hat suggested change, staff?

MR. MEYER  Staff wanted a way of ensuring
conpliance with the -- what we believe to be the intent of
the condition of Iimting water -- the anount of water
delivered just to give staff an ability to track it as the
proj ect goes forward.

HEARI NG OFFI CER RENAUD: Al'l right.

Applicant, would you wish to comment on this
proposed change to Soil and Water 97

M5. GANNON: It's simlar to Soil and Water 2.

We don't think it's necessary, but we don't object to it.

HEARI NG OFFI CER RENAUD: Al'l right. Okay. And
CURE, with Soil and Water 9, is this proposed condition
you're submitting a replacenent for the one in the PMPD?

M5. MLES: That's correct.

HEARI NG OFFI CER RENAUD: Al'l right. Applicant,
woul d you like to cormment on that, please?

M5. GANNON: W do not believe that this
condition as proposed by CURE is consistent with the
anal ysis or the conclusions nade by the Comm ssion and we
woul d urge you not to accept it.

HEARI NG OFFI CER RENAUD: Al'l right. Wat is the
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reason CURE is proposing to add this |anguage?

MS. MLES: Because we believe that the Seely
wast ewater treatnent facility is the water supply that
shoul d be relied upon for the project and the project
shoul d not nove for the until that facility is operationa
and providing water for the project.

HEARI NG OFFI CER RENAUD: All right. Thank you.

Staff wish to corment on CURE s proposed Soil and

Water 9?
MR. MEYER No. Staff does not have a comment.
HEARI NG OFFI CER RENAUD: Thank you. All right.
And let's see. Applicant, | think you actually had

something on this, too. Yes. Your Exhibit A for Soil and
Water 9 proposes sone changes to that |anguage.

M5. GANNON: Yes. And this is consistent with
what staff was proposing. Page 86 of their comments. And
we think this was just -- the way that the sentence reads
it's actually not clear the way it is in the PMPD. W
think this is a clean up. W think it's the consistent
with the intent. As we presented evidence during the
hearing, our intent is to use the Seely water as soon as
it's avail abl e regardl ess of whether the pipe has been
constructed conpletely at this tine because we would like
to switch to using recycled water.

HEARI NG OFFI CER RENAUD: Thank you. | think
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we'll just take that as suggested clarification to the
| anguage that's in the PMPD

M5. GANNON:  That was the intent.

HEARI NG OFFI CER RENAUD: All right. Thank you.

Now, staff, on your comments on page 88, you've
proposed to strike the sentence that says that, "project
shal | not use recycled connection to a recycl ed water
pi peline for project use." What's the reason for that
proposal ? Wile you're | ooking at that, maybe, applicant,
do you have a comment on that?

MS. GANNON: | read this as they were trying to
clarify the sanme condition we just tal ked about, because
t here was confusi ng | anguage about how it would relate to
t he pipeline and whether the use of it had to be pushed
of f until the pipeline was conpleted. So | thought we
were trying to clarify the sane thing that we comrented on
in our Attachment A

HEARI NG OFFI CER RENAUD: So it pertains to nine?

M5. GANNON: | believe it does, doesn't it?

MR. MEYER | think staff nmay have been uncl ear
as far as what the Conmittee was trying to prohibit in
t hat sentence and was concerned it would be quite a bit of
connection to the future Seely plant.

MS. GANNON: It is in Soil and Water 9, yeah. On

page 47 of the PMPD
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HEARI NG OFFI CER RENAUD: Well, let's see. Okay.
| see. Al right. So --

M5. GANNON: It's the same thing.

HEARI NG OFFI CER RENAUD: Nobody has a probl em
with that? Al right. Thank you.

Ckay. Let's nmove on to -- | think the next topic
woul d be cultural resources then. Staff's proposing a
nunber of changes to Condition of Certification in the
cultural resources section. We'Ill just take them nunber
by nunber.

Applicant, do you wish to coment on the cultura
one?

M5. GANNON: Maybe if we do tal k about these nore
collectively, because | have to say |I'm confused by these
proposed revisions. | don't understand what the intent of
it is. And we could talk to the specific | anguage of it,
but I was having a hard tine formulating a response
because | was confused by the intent.

MR. MEYER | can give sort of an idea. The
general intent was since under our -- the authority of the
Ener gy Comm ssion, we can enforce in the conpliance unit
conpliance with the conditions on the applicant but not on
third parties. So the intent of the re-wites was to make
sure that since they were witten by the BLM who has a

different jurisdiction, different methodol ogy how t hey
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wite their conditions, we were trying to re-wite themin
a format that was enforceable by the Energy Conmi ssion to
pl ace the restrictions or any conditions on the applicant
or project owner/operator rather than on a third party.
And that was the basic intent of trying to re-wite it.
And since it was starting with the condition that wasn't
an Energy Conmi ssion condition, that's why it got alittle
difficult for us to do the re-wite.

MR. BABULA: Yeah. What | was trying to do was
to take these lines that are originally froman NPIS and
nmake them so that conpliance woul d know what to do with

them and they were appropriately targeted on what the

applicant is to do and -- because occasionally there would
be -- because BLM when they wote it said we'll do this.
BLMwi Il be doing this. But we really can't have a

direction that directs beyond to do anything. So | tried
to make those changes and clear them up

And | use sonme of the prior ones that we'd had in
other projects like in Genesis, Calico, so forth. So |
tried to keep the intent of what the main goal of each of
the conditions was fromthe FEIS so there's consistency.
But just to nmodify it a bit so it fit nmore into our
format. So that was the main goal

And with the |ast one, twelve, was just to

clarify that a PA would hold if there's conflicts with the
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one through 11, just to nmake sure that it was clear that
if there's conflicts in the conditions one through el even
with the PA, then the PA would be the docunment to use. So
that was the mai n goal

MR. MEYER  Staff was intent was to not change
the content of the conditions but make themeasily
enforceabl e by the Energy Conmm ssion tine frames and
things of that nature. And as Jared says, to nake sure
that staff's major concern originally that they don't run
into conflict with the PA. And it was clear that that
sort of true up condition that was at the end was clear to
everyone that it applied to every condition that we
woul dn't have to cone back for any amendnents.

MR. BABULA: The other problem | had was on the
verifications. A lot of tinmes, the FEIS versions didn't
really have real verifications that nornally our
conpliance fol ks would | ook at and say, okay, that's a
verification which we can see that condition as being mnet.
Sonetimes it just said sonething will happen. There was
no tine lines. It was unclear. So | tried to put in some
sort of trigger so that there would be I|ike based on
either starter construction or sone sort of tine period,
but something that would fit with the condition

HEARI NG OFFI CER RENAUD: So the proposed

del etions of the second -- second and third paragraphs of
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cultural have CUL 1 would be in difference to the PA,
basically? |Is that the idea of that? That the PA wll
cover those details?

MR. BABULA: Right. Because the -- it says
cultural resource (inaudible) shall be conducted by
professionals to neeting these standards, but that would
be sonething that | think was in other conditions or it
woul d be deference to the PA because there woul d be some
st andards about who's doing the data collection and that
they' re conpetent.

HEARI NG OFFI CER RENAUD: The PA --

M5. GANNON: | think it's fine to leave it in
there. | think it's a pretty standard condition. But |
don't have any objection to taking it out.

HEARI NG OFFI CER RENAUD: Al'l right.

MR, BABULA: Like, for exanple, prelimnary
determ nations of national registry -- this is the second
par agraph that we had taken out -- will be made by the
BLM So that could be deened sort of the Energy
Conmi ssion as saying the BLMw Il be doing this. And
just tried to anticipate conpliance folks telling ne,
“Where did that come fron®"

M5. GANNON: | think that's just stating sort of
what the legal requirenment is. They aren't the ones that

make the determination. |It's not that they have a
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requi rement under this Conditions of Certification. It
was just -- again | don't have any problem-- | think that
is stated in the analysis. So | don't think that is a
problem It doesn't need to be in the conditions.

HEARI NG OFFI CER RENAUD: Ckay. Thank you. |
think we get the gist of that.

Cultural 2, again, staff is proposing deletion of
some | anguage. Wyuld basically the same comments you' ve
made, Jared, apply to these as wel|?

MR. BABULA: Correct.

HEARI NG OFFI CER RENAUD: Applicant wish to
conment on the proposed changes to CUL 27

M5. GANNON: W have no objection

HEARI NG OFFI CER RENAUD: Any party wi sh to weigh
inon CUL 1 or KUL 2?7 All right.

Now, | think we're going to nove on to CUL 5
unl ess anybody wi shes to stop and ook at CUL 3 or CUL 4.

Nunber 5, in the verification, staff is adding a
prior to construction proviso. Maybe staff can enlighten
us on that. Page 95.

MR. MEYER  Yeah, that's actually already been
addressed through our conpliance, but that's a standard
condition with the Energy Conmi ssion that prior to start
of construction we want to make sure that the peopl e that

are doing the actual monitoring are qualified to protect
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the resource. So and | believe --

MS. GANNON: | believe this has been subnitted
and --

MR MEYER Right. [It's been submtted and
revi ewed by staff.

HEARI NG OFFI CER RENAUD: So applicant's okay with
this?

M5. GANNON:  Yes.

HEARI NG OFFI CER RENAUD: Any party wish to
coment on that, CUL 57

I"mgoing to skip 6 and 7. Again, these | ook
like clarifications, unless anybody wi shes to comment on
t hen®?

MR, BABULA: A quick thing onit. Applicant
is -- they're not (inaudible) now. By the time they're
doi ng these conditions --

HEARI NG OFFI CER RENAUD:  Yes. Yes. | think
that's a good suggestion is that when we're referencing to
the applicant in the conditions should be changed to
proj ect owner because you won't be the applicant anynore.

Al right. | think we've pretty nuch gotten the
cultural issues then

Anybody wi sh to add anything further on cultura
before we nove on?

Hearing none, let's nmove to land use. All right.
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In the discussion -- well, staff has suggested sone
comments, sone changes on | and use and | ooki ng at page 102
of staff comments suggested | anguage to be added or to
repl ace a reference on page 2 of the | and use section. |
believe again this is a clarification. Any party wish to
say anything about that?

MS. GANNON: No objection

HEARI NG OFFI CER RENAUD: Al right.

And then noving to page 5 and -- pages 5 and 6 of
the I and use section, there is |language in there
concerning PMWP. And staff is telling us that we should
del ete that | anguage. Anybody wi sh to conment on that?

think staff is suggesting there is an error there. And |

think what we'll do is just go check ourselves and see if
we agree with you. And if we do, we'll nake the change.
Al right.

M5. GANNON: | think we believe that staff is
correct.

HEARI NG OFFI CER RENAUD: All right. Thank you.

Any party wish to add further on that? Now on
page 103 of staff's comments, referring to the | and use
section at page 10, staff is asking that we add a
section -- a sentence stating therefore staff concl uded
that the proposed project does not qualify as a simlar

use that can be conditionally permitted in the S2 zone.
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VWhat is the reason for that suggestion of staff, please?

MR MEYER  Staff was trying to be consistent
wi th our previous testinmony and informati on we placed in
the record based on informati on we received from I nperi al
County. So this shouldn't be any new information.

HEARI NG OFFI CER RENAUD: Al |l right.

MS. GANNON: No, we agree with it. W think that
t here was sudden debate about this within the county
originally. And then they cane down saying they couldn't
make a simlar use finding. So we don't object to this
clarification.

HEARI NG OFFI CER RENAUD: Okay. Thank you. Any
party wish to weigh in on that?

Ckay. Now, finding of fact nunber two, the staff
i s suggesting a change to that. Staff, can you explain
that one to us, please? Applicant, you wish to?

M5. GANNON: We think this is an accurate
clarification of how the CDCA shoul d work.

MR. MEYER  Staff has nothing to add ot her than
the staff commrent, which is clear in nmy understandi ng.

HEARI NG OFFI CER RENAUD: All right. And again,
is a suggested changes to finding nunber 5. Acceptable to
applicant?

MS. GANNON: It is.

HEARI NG OFFI CER RENAUD: It appears to be a
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correct change.

Nunber 6, basically a re-wite of the sentence
for clarity. Does this |ook good to the applicant?

MS. GANNON: | think they're clarifying the
agricultural lands issue, which | think is fine.

HEARI NG OFFI CER RENAUD: Okay. Good, staff. And
deletion of 7, can you tell us what your reasoning is on
t hat one?

MR. MEYER  The original |language | think that's
based on was we were tal ki ng about inpacts on the
transm ssion line, not the construction |ay down area.

HEARI NG OFFI CER RENAUD: | think that's a good
clarification. Applicant?

MS. GANNON:  We agree.

HEARI NG OFFI CER RENAUD: All right. Let's talk a
little about finding 13. What is the reasoning behind
staff's suggestion that the solar power plant is not a
conditionally permtted use? That is, it would need a
conditional use permt, but factually we know one has not
been issued but it could be if the jurisdiction were so
inclined. Didyou read it that way or did you read it as
the Commttee declaring that the county has found it to be
conditionally permtted and i ssue a CUP

MR MEYER | think staff's reading was that the

S2 zone does not -- that the power plant is not one of the
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condi tional uses within an S2 zone.

HEARI NG OFFI CER RENAUD: Wi ch | eads us to the
finding of inconsistency is the applicant --

MS. GANNON: This goes to the sanme issue we were
just discussing that there are sone power generating
facilities that are allowed in the zone as a conditiona
use. There was sone debate about whether the scale of a
project could be allowed in the zoning. | think we agree
with staff that because we can't get a confirmation it's
allowed, it's probably appropriate to say that it's not,
and nmake a finding of inconsistency.

HEARI NG OFFI CER RENAUD: | think what's confusing
here is that the termoutside the project a solar power
plant is a conditional -- if it was a one negawatt, the
county mght have found it consistent.

MS. GANNON: They have done that on sone ot her
projects. So there was sone confusion. But we think with
the Iand use LORS oversight that is already included in
the PMPD and for the sane reasons it's probably --

HEARI NG OFFI CER RENAUD: | think whether or not
the statenent is correct, | think fact is it's probably
not necessary to say this because we are finding an
override -- we're in an override situation anyway.

MR. MEYER  And staff would agree

HEARI NG OFFI CER RENAUD: All right. Any party

EHLERT BUSI NESS GROUP (916) 851-5976



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

wish to add to that, that discussion?

Staff is suggesting | think clarifying | anguage
for finding 14.

Applicant wish to comment on that?

M5. GANNON: We're fine with that.

HEARI NG OFFI CER RENAUD: All right. Okay. Now,

finding 20, staff is suggesting the deletion of a

35

reference to direct or indirect |land use inmpacts. | think

what we're trying to do here is distinguish between
directing cunulative. So in 21, we found there are
cunul ative inpacts. But in 20, we're finding that there
were no direct inpacts. Did staff read it that way or
were you reading it a different way? Perhaps you can
enlighten us on that.

MR. MEYER Staff was reading it as the -- as
typically indirect or cunulative inpacts are consi dered
indirect and fromstaff's understanding. So that was our
readi ng of it.

HEARI NG OFFI CER RENAUD: All right. Applicant
wish to --

M5. GANNON: We think the PMPD is fine as it is.

HEARI NG OFFI CER RENAUD:  All right. Well, we'll
go back and take another | ook at that one. Thank you.

Ckay. Now staff on conclusion of |aw 3, you

suggested deleting the reference to NEPA. Can you
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enlighten us on that?

MR. BABULA: Yeah. |It's the -- being in
conpliance with NEPA would be the BLM doing their
appropriate procedures so that they foll owed NEPA and they
have adequate notice and they have basis for their
decision. So we felt that any finding -- it's not the
project's confirmng it. 1t would be the BLM and the Feds
are conmporting with what NEPA requires. So we thought it
woul d be appropriate to take that out, because the
Conmi ssion doesn't need to make a finding that the BLM
fol | ow NEPA.

HEARI NG OFFI CER RENAUD: | understand that. |
think we were just trying to indicate that we considered
NEPA.

Applicant, do you wish to add to that?

MS. GANNON:  We think that the docunent in
several places refers to the fact that NEPA was part of
the process. W don't have any objection to it either
way.

HEARI NG OFFI CER RENAUD: Al right. Parties?

Anyt hing further fromany party on the topic of
| and use? No.
Okay. Well, let's nmove on to traffic and

transportation. | think staff is just suggesting a
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clarification to | anguage on page 5. You were trying to
avoi d any possible inference that staff prepared its own
cumul ative inpact analysis regarding traffic

MR. MEYER That is correct.

HEARI NG OFFI CER RENAUD: Ckay. That makes sense.

Applicant?

MS. GANNON:  No.

HEARI NG OFFI CER RENAUD: Wel | then, let's nove on
to visual resources. The staff suggestion is to renbve a
portion of Vis 6, Condition of Certification 6 regarding
the nmetal diffusion shield. Staff, you wish to coment on
t hat ?

MR. MEYER  Just very sinmply, we believe that
during the evidentiary process that the staff and parties
reached an agreenment and there was a stipul ated renoval .
So if the applicant m ght be able to clarify. But that's
our under st andi ng.

M5. GANNON: W do. And we thank you for
catching it.

HEARI NG OFFI CER RENAUD: So we' |l just take out
the reference to Item2

MS. GANNON: Thank you a |ot.

HEARI NG OFFI CER RENAUD: | recall that as well
So thank you for pointing that out.

Al right. Before we nmove on to biologica
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resources, go back and clean up one thing. |In applicant's
conmments, you've suggest the addition of a Condition of
Certification called REL 1, which | take it refers to
reliability.

M5. GANNON: That's correct.

HEARI NG OFFI CER RENAUD: What is your basis for
t hat ?

M5. GANNON: Qur basis for that is that that was
sonet hing that staff had requested and we had agreed to.
We don't -- if the Conm ssion decides not to include it,
we have no objection. But we stipulated to it, so we have
no problemwth it.

HEARI NG OFFI CER RENAUD: A stipulation is a
stipulation is correct.

MR. MEYER That is correct. Staff felt that if
the Conmttee decided not to put the condition in, staff
could work with it. But we did agree with the applicant
was a good condition.

HEARI NG OFFI CER RENAUD: Any party wi sh to weigh
inon that? Al right.

MR. MEYER  Hearing Oficer Renaud, sonething I
forgot to nention earlier, nore of a global -- | think
just an air quality -- we just noticed there was a few
pl aces that there is in consistency in the project nane

between the Inperial, Inperial Valley, Inmperial Valley
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Solar, or IVS. And we just recomendation since sone of
the other projects we noticed sone our cunul ative anal ysis
are popping up in the area that if we just use the IVS, it
m ght elimnate conclusion with other projects, other
renewabl es.

HEARI NG OFFI CER RENAUD: Wbul d that just be in
the air quality section then or --

MR. MEYER That is where | noticed it. And
anyone else can add to that. But | was thinking just as a
gl obal change.

HEARI NG OFFI CER RENAUD: Anybody wi sh to comment

on that?

M5. GANNON:  Makes sense.

HEARI NG OFFI CER RENAUD: Very good. Let's see
here. | think that's every thing other than biol ogica

resources. Any party wish to throw anything else in here
before we nove to biological resources? Anybody?

Al right. Staff has suggested a | ot of changes
to biological resources. Let nme turn to those. Thank
you. Starts on page 12.

Applicant, have you had a chance to review the
proposed changes fromstaff?

M5. GANNON: We have.

HEARI NG OFFI CER RENAUD: Okay. And CURE, you

have, too, | take it and you've subnmitted sone proposed
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changes as wel | .

M5. MLES: That's correct.

HEARI NG OFFI CER RENAUD: And we thank you for
those. Applicant has as well.

Al right. Wth reference to the speed Iimt,
the PVWPD | owered the 25 to 20 and that reflected a
judgrment of the Conmittee. You understand that the staff
and the applicant had agreed to 25. But your suggestion
is sinply that was informng the Commttee as far as
you' re concerned you had agreed to 25 and you're meking
sure we know t hat.

MR. MEYER  That is correct. Since we did
stipulate to that, we felt it was fair to the applicant
just to nake that clear.

HEARI NG OFFI CER RENAUD: But you understand it's
still within the Commttee's prerogative to nmake a
di fferent finding?

M5. GANNON:  And we had just assumed that you had
made a different finding.

HEARI NG OFFI CER RENAUD: And staff does not
disagree. |Is applicant -- I"'msorry. Any of the other
parties wish to bring up anything on the speed Iimt
i ssue?

MS. GANNON: The only thing that comes in |ater

on one of the comrents on it, we had stinmulated to
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| anguage about doing a study and if it was shown that the
hi gher speed Iimts were causing a problemin that
particular area that it would be re-visited. W did
i nclude that |anguage in there. W can get to it when we
get to that page. Staff was suggesting putting it in and
I think there was just sone confusion about where it was
|ocated in the PMWPD. So | think that it -- that the PMPD
was consistent with everything el se we had agreed to
Sept enber 20 i nstead of 25.

HEARI NG OFFI CER RENAUD: Ckay.

MR, GALLAGHER: Ella, you're suggesting that |
thi nk that was suggesting one of the reason the Commttee
m ght consi der going back the 25 is that Bio 9 requires
the before and after study sone involves sone eval uation
of inpacts in the flat tail and adoption of the additiona
adapti ve managenent strategi es which could result in
lowering the speed Iimt. At that point, it was found
that the higher speed Iimt actually nade a difference.

HEARI NG OFFI CER RENAUD: Ckay. We'll address
ni ne when we get there. But | understand what you're
sayi ng.

Al right. Staff is suggesting with reference to
pages 34 and 35 of the biological resource section of the
PMPD t he addition of the word operational and noise

impacts to wildlife novement through the project site.
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Does applicant have any conment on that?

MS. GANNON: We think that the PMPD s anal ysis on
t hese i ssues was correct. W don't think these changes
are necessary.

HEARI NG OFFI CER RENAUD: Ckay. Staff, you w sh
to say anything about that?

MS. NI SHIDA: Yes. Joy N shida, Biologica
Resour ces.

HEARI NG OFFI CER RENAUD: Thank you for joining
us. Appreciate it.

MS. NI SHI DA: Energy Conmi ssion. W had
det erm ned that operation noise would not be mitigated and
woul d be considered a consider unmitigable inmpact. So
therefore, we are (inaudible) here operation notice inpact
of wildlife noverment through project site would not be in
audi ble. And part of this is that that the operationa
noi se -- staff concluded it was going to be very noi sy and
essentially would not be very hospitable habitat for the
animals. Therefore, during operations, we probably woul d
not see very nuch novenment through the site while these
noi sy conditions were taking place.

HEARI NG OFFI CER RENAUD: Okay. Applicant,
anything to add to that?

MS. GANNON: Again, we think this was just a

di fference of opinion, that there was evidence on both
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sides of the issue and we assune that the Conmittee nade a
det ermi nati on.

HEARI NG OFFI CER RENAUD: Thank you. Okay, CURE,
anything to add to that?

M5. MLES: W support the staff as analysis on
this matter.

HEARI NG OFFI CER RENAUD: All right. Any other
party wish to add to that? Al right. Now, turning to
staff's comments on pages 36 and 37 of the biol ogica
resources section, staff proposed an addition of a couple
of paragraphs. And this really pertains to the
enhancenent and rehabilitation of Carrizo Creek and Marsh.
It appears to nme staff is asking the Conmmittee to insert
| anguage that would reference staff's view of the matter
but not -- but it isn't -- you're not correcting anything
basically. You're asking that we acknow edge staff's
information. After | reading that correctly?

MS. NI SHI DA: Correct. And also that you
definitely consider the original nmtigation nmeasure for
bio 17.

HEARI NG OFFI CER RENAUD: Applicant wish to --

MS. GANNON: We strongly object to the inclusion
of this |language and we believe that the PMPD had the
correct analysis. There was sufficient evidence in the

record to support that determ nation. And we hope that
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the condition will not be changed.

HEARI NG OFFI CER RENAUD: All right. Thank you.

And CURE, | can tell fromyour coments that
you're on staff's side with this.

M5. MLES: Yes. And in addition, we subnitted
expert testinony at the evidentiary hearing of Dr. Vernon
Bl ake. But this is not an adequate mtigation neasure.
And we al so object to this mitigation of using Carrizo
Creek instead of staff's suggested Condition of
Certification Bio 17 because this mitigation of renoval of
tamari sk from Carrizo Creek was subnitted two days before
evidentiary hearing. And there was not adequate tine for
staff or parties to review this new mtigation and view
t he necessary di scovery and evaluate this proposal and the
probl em was not given an opportunity to conment on this
proposal. And we are tal king about inpacts to federally
endangered species and also state |isted species, bighorn
sheep.

So we strongly urge the Committee to adopt our
proposal to use staff's original mtigation.

HEARI NG OFFI CER RENAUD: Okay. Thank you.

Any other party wi sh to coment on that?

Al right. Let's nove on then to staff's next
suggestion, which is on page 38, the addition of sone

| anguage regarding the plants. And particularly the
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outside mtigation -- the mtigation for off site --
sorry -- the off site acquisition of habitat. Staff,
per haps you can sunmarize your thinking on this.

MS. NI SHI DA: There was sonme confusion at some
poi nt regardi ng what -- which species constituted a CVDD
rank one versus a rank two. So part of it was to clarify
this. Also, we -- staff feels that the al ong project
linears these special status plant species can be avoi ded.
Can be avoided. So that's part of the reasoning for
i nserting sonme of this |anguage.

HEARI NG OFFI CER RENAUD: All right. Does
applicant object to it?

M5. GANNON: We had agreed to avoi dance on the
linears. Were we would like to have clarification is
that's just for the project linears, not just all off site
features. There are |lay down areas which are consi dered
off site features and necessarily we did not agree to or
stipulate the avoidance in those | ay down areas.

HEARI NG OFFI CER RENAUD: There is reference to
the lay down areas in the sixth line of your suggested
| anguage. Do you agree with what applicant is saying
about that?

MS. NI SHI DA:  No.

HEARI NG OFFI CER RENAUD: Because the added

| anguage appears to ne to summari ze a so-called conceptua
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agreenment between applicant and staff. WAs there such an
agreenment of any kind --

M5. GANNON: We never agreed to construction of
| ay down areas.

HEARI NG OFFI CER RENAUD: And what's staff's
position on that? Ws there any agreenent to the |ay down
areas?

M5. NI SHI DA: Not that | recall

HEARI NG OFFI CER RENAUD: M. Meyer, anything to
add to that?

MR MEYER No. | do not recall the agreenent
expanding to the construction |ay down areas. | know that
we di scussed in great detail the project linears and
avoi dance of.

HEARI NG OFFI CER RENAUD: But you're not sure
about the lay down?

MR. MEYER | do not recall the discussion going
into the lay down areas. And it's not -- and correct ne
if I'mwong. But | don't believe that we in this
agreement that's tal ked about here, | don't think we
tal ked about the |ay down areas.

HEARI NG OFFI CER RENAUD: And that agreenent was
reduced to witing | take it.

MS. GANNON: No. There was conceptual agreenent.

W proposed conditions based upon that conceptua
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agreenment. Staff proposed conditions based on this
conceptual agreenent. There was sone difference in those
proposal s whi ch denonstrate that conceptually we may not
have been exactly in the sane pl ace.

HEARI NG OFFI CER RENAUD: What about the |ay down
areas? |s that a problenf

MS. GANNON: It is a problem The reason we are
able to stipulate for the off site linears is because you
have a lot of flexibility and placenent of the near
features. A lay down area is very different.

HEARI NG OFFI CER RENAUD:  All right. Well, we'll
take that back to consider. W appreciate your coments.

Any of the parties wish to add to that? Any
other party? GCkay. Let's nmove on then to staff's next
conment, which is page 42 to 43. W' re suggesting the
addition of the wording 881 acres of conpensation |and.
Does that accurately reflect an agreement applicant had?

M5. GANNON:  Never.

HEARI NG OFFI CER RENAUD: All right. Staff, do
you wi sh to comrent on it?

MS. NI SHI DA: W did not agree on the conditions
bio 17.

HEARI NG OFFI CER RENAUD: All right. So again,
this is going to be sonething the Cormmittee will need to

just recheck, but basically you're in disagreenent it was
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sonet hi ng we adj udi cat ed?

M5. GANNON:  Correct.

M5. MLES: | have a comment. | believe CURE s
witness Dr. Velicus (phonetic) is quoted in the PMPD as
stating that the weight of the evidence showed that the
use of the site is transitory at nmost. And | just wanted
to clarify for the record this he actually was stating
that transitory nmovenments are actually very essential part
of the range, expansion, for exanple, and survival of this
endangered species. So they need to be able to nmove from
one area to another. And so | just felt this was a
m scharacterization of his conclusion

Additionally, | just CURE definitely supports
staff's analysis. W feel that the nunbers provided by
the CRAM assessment were not reliable data and we
subm tted expert testinobny to that effect at the hearings.

HEARI NG OFFI CER RENAUD: So you're | ooking at
page 42 then | take it?

M5. MLES: So this is PWD pages 42 to 43 is
where it's Dr. Blake is referred to.

HEARI NG OFFI CER RENAUD: As agreeing. Yeah
we' Il go back and check the record on that and if a
correction is warranted, we'll nake it.

MS. M LES: Thank you.

HEARI NG OFFI CER RENAUD: Thank you.
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Let's turn then to page 44. CURE, if | ever skip
over one of yours, let me know. |1'musing staff's page
references. Yours are sonmetimes in the nmiddle of the text
and | mght mss one. So please let nme know if | do.

On page 44, this is getting back to the other
i ssue of basically the extent to which this site is
autopsied by the FTHL. Again, it appears to ne that
staff's proposal here is suggested -- is basically arguing
with the Conmttee's finding. Reiterating staff's
information which is in the evidence.

M5. NI SHI DA:  Yes.

HEARI NG OFFI CER RENAUD: | think we could -- we
coul d acknow edge staff's position on this at |east
wi t hout necessarily agreeing with it. And the Commttee
may in fact wish to add sone | anguage sinply setting forth
staff's position. But at any rate, this is an issue that
was adjudi cated and we may flush it out a little bit. W
will certainly take a look at it. W thank you.

Applicant?

M5. GANNON: W agree with that analysis, your
anal ysi s.

HEARI NG OFFI CER RENAUD: The Committee's
analysis. | do want to ask staff a question, though.
You' ve suggested that -- staff's suggested that because

the FTHL is a candidate species for federal listing, the
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candi dacy effect your thinking on that?

MS. NI SHIDA: Definitely it does add weight to
our concl usions.

HEARI NG OFFI CER RENAUD: Why is that?

MS. NI SHI DA: Well, because of the range -- the
50 percent reduction of range for the species and this --
and al so correspondi ngly, the numbers of Flat-Tailed
Horned Li zard whi ch popul ati on nunbers have gone down due
to this devel oped -- due to the devel opment of the range.
Their nunmbers are going to be conpromi sed. Putting in a
6,000 acre plus site is not going to help them

MR MEYER If | can add a little bit to that.

HEARI NG OFFI CER RENAUD: Yes, pl ease.

MR. MEYER It started very early on in our
process when we started reading the case goi ng back and
forth on the listing of the Flat-Tail ed Horneded Lizard
and the direction fromthe court of appeals. W started
havi ng di scussions with the other resource agencies
i ncluding the BLM and the BLM s bi ol ogi st when was an
expert on this species. And in those neetings, we the
agencies -- we've shared this with the applicant that we
felt that the nost responsible way was the | ook at the
species as likely being listed and to be conservative in

our treatnent of this species. So we did not conme out
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with recommendati ons for decision that would within
six nonths of the decision be not nearly as protective as
t he new regul ati ons woul d be, so since we knew t hese
t hi ngs were coni ng up.

M5. GANNON: If we could respond to that, we
agree with approaching it. It's a level of treatnment that
you would with a listed species federally |isted species
and we' ve never on thing to that. W're doing a
consultation for the species with the U S. Fish and
Wldlife Service. Wat we have objected to, what we
di scuss in our briefs is this new |level of significance
for based on sonme nunber of take of a |isted species.

W' ve never seen that before. | don't understand how you
reconcile that with the general approach to how you design
| evel of significance under CEQA. W' ve discussed this in
our briefs for the legal reasoning, but we don't think
this is appropriate. So that's what we woul d object to
havi ng the sentence incl uded.

HEARI NG OFFI CER RENAUD: Okay. Thank you. CURE
you wi sh to add to that?

MS. MLES: Question. I1'd like to add not only
is the species |listed because it's losing its range,
but -- and it's declining in nunbers but because the range
wi de managenent strategy has not shown to be effective in

recovering the species. And so because the primary
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mtigation underlying this project approval would be based
on the range wi de managenent strategy, we don't feel that
that is going to be a full nmitigation or effective
mtigation necessarily. And we reviewed the annual
reports that were com ng out regarding the inplementation
of the range w de managenent strategy and found that there
isn't evidence that's been effective. And so we believe
that there is an unmtigated significant adverse inpact to
the species, and that would (inaudible) mtigation that is
a part of this proposal.

HEARI NG OFFI CER RENAUD: Okay. Thank you. Any
other party wi sh to coment on this?

Al right. Let's see here. Myving to staff's
conments on page 48, you were asking that we put in the
881 acres again. But this is again a re-statenent of
staff's position. GOkay. Now, | see on page 49 coment is
the addition of Wggins's Croton to the finding of fact
nunber six appears to be a correction. Is that
accept abl e?

M5. GANNON: That's accept abl e.

MS. NI SHI DA: Yes. You skipped over 44, 45, 46.

HEARI NG OFFI CER RENAUD: | did. |[|'msorry about
that. Thanks for pointing that out. You're right. OCkay.

Applicant, would you wish to coment on that?

MS. GANNON: The comment on page 44, we think
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that was a typo. So that's -- we have no objection to
correcting that.

HEARI NG OFFI CER RENAUD: 45 to 46?

MS. GANNON: 45 to 46, we al so propose | anguage
to allow for the ground truthing of the phasing nunbers
and the mitigation nunbers. The nunbers that were
included in the staff's assessnment and the suppl enenta
staff assessnment were based on the AFC nunbers and as wel |
as the calculation that have been provided by the BLM
They were listed as approxi mation. So we had suggested
putting a foot number in to the Flat-Tail ed Horned Lizard
chart whi ch says these nunbers will be based upon the
| egal descriptions of the areas and will be ground truth.
We think that nmakes nore sense than having the Committee
try to haggle with whether it should be 6152. 8 or whatever
the specific nunber is, we think we can do it through a
ground truthing.

HEARI NG OFFI CER RENAUD: Staff, you wish to
respond to that?

M5. NISHIDA: |In the conditions, we do expect
sone sort of ground truthing or actually aerial using the
use of aerial photography afterwards to determine the
final acreage inmpacts. So what |'mdoing here is
providing an estimate based on the applicant's | atest

acreage cal cul ations.
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HEARI NG OFFI CER RENAUD: Appli cant, your
response?

M5. GANNON: We think the (inaudible) that's
included in the PMPD is accurate enough. | nean, we're
cl ose enough we had sone confusi on about the way the staff
was cal culating the off site inpacts and what was incl uded
in that. Again, we thought the PMPD s nunbers that have
been consistently used it would be ground truth. And
what's inportant is we've agreed on the ratio of
mtigation. W' ve agreed on phasing and suggested some
di fferent types of phasing. But if you stick with what
was in the PWPD, there would be a phasing process that's
set up and will be adequate to ensure the mitigation is
provi ded based on the actual inpacts.

HEARI NG OFFI CER RENAUD: Al'l right. Thank you.

QO her party wish to add to this discussion? Al
right. Well, we'll take a look at that and then see what
we need to do, if anything.

Let's back at page -- staff's comrent with
respect to page 48, biological resources section adding
the 881 acres. Again, | think that's we already said that
is are-statenent of staff's position. Applicant would
di sagree with it.

M5. GANNON:  Correct.

HEARI NG OFFI CER RENAUD:  We'll |ook at it.
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Ckay. Now we're noving on to sone changes
proposed by staff to the -- well, let's see. First |ook
at page 54, conclusion of law --

MS. NI SHI DA: Excuse ne. Did you want to go over

page 49, minor -- a mnor change.
HEARI NG OFFI CER RENAUD:  No. | think that was
grammati cal typographical issue that we'll deal wth.

Thank you. Okay. Let's -- suggested change to
condition -- conclusion of |aw nunber one, staff. What is
your thinking behind that, please?

MS. NISHIDA: This is mainly for clarification
here. It says that the -- inpacts to Flat-Tail ed Horneded
Li zard would not be mitigated bel ow the |evel of
significance and we wanted to clarify notice inpacts. W
want to include notice inpacts and the inpacts resulting
fromthe | oss of --

HEARI NG OFFI CER RENAUD: Okay. Applicant?

M5. GANNON: We disagree with this proposed
change. We believe as described in the PVWPD that the
significant and unavoi dable inpacts to the Flat-Tail ed
Horned Lizard are from project and cumul ative | oss of the
habitat and not related to the |oss of individuals and not
related to noise. We don't think it's necessary.

HEARI NG OFFI CER RENAUD: CURE, anyt hi ng?

M5. MLES: W support staff's proposal
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HEARI NG OFFI CER RENAUD: All right. O her
parties, anything? GOkay. Thank you.

Let's nove on then to Conditions of
Certification. First one would be Bio 6. Staff has
proposed -- again, | see we have the speed limt issue,
we' ve di scussed that before. Al right. Proposed an
addi ti onal paragraph --

MS. GANNON: Again, | suggest you | ook down at
the | ast paragraph before staff comment. That's the sane
paragraph. So it doesn't need to be added.

HEARI NG OFFI CER RENAUD: Does staff agree with
that? That's the way it | ooks to ne, too.

MS. NI SHI DA: W agree.

HEARI NG OFFI CER RENAUD: All right. Then on Bio,
nore speed linmt. W'Ill deal with that.

Bio 10, | ooks like staff and applicant have sone
proposals here. | was turning to page 70. Ckay.
Applicant, you've proposed -- you' ve got -- | guess
proposi ng an addition of a footnote to the table on page
77 to 78.

MS. GANNON: Correct. And this is going to the
i ssue we were discussing about clarifying how the nunbers
will actually be ground truth and what will be the basis
for the mtigation paynents.

HEARI NG OFFI CER RENAUD: COkay. Does staff have

EHLERT BUSI NESS GROUP (916) 851-5976
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anything to add to that?

M5. NISH DA: Yes. W would like to see the
paynments -- the paynments are supposed to be phased in so
they are the securities are even prior to any sort of
di sturbance, pre-project or project disturbance. That's
why we have this. This is an estimte. But we need to
put -- have the applicant put up some securities up front
initially before any sort of disturbance, not afterwards.

MS. GANNON: But the di sturbance nunmbers woul d
not be the basis of the mitigation as we are proposing.
VWhat we're saying is that we will be getting a legal right
and | egal access to a certain acreage of |and both on the
BLM and on private | ands that would be the basis for these
cal cul ati ons which are acreage based. So it's not saying
we have proposed to have a mitigation paid before ground
di sturbance. W are saying the nunbers can be cal cul ated
and based upon the actual areas that we have the | ega
right to as part of the project size.

M5. GANNON:  And that's correct. And this is
what | based ny estimate on.

HEARI NG OFFI CER RENAUD: So you're in agreenent
about this |anguage proposed by applicant?

MS. NI SHI DA: Not necessarily. | still would
like to see -- we still need to have sonme sort of dollar

amount. And what |'mdoing is basing this on the
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estimated Flat-Tail ed Horned Lizard habitat being inpacted
by each phase.

HEARI NG OFFI CER RENAUD: So you want to have sone
firmdollar amounts in the condition, whereas, applicant's
position is that we all have to determ ne those once we
know.

MS. GANNON: If it has to be paid before ground
di sturbance but the actual number and the actual paynent
shoul d be based on the size of the area as a project,
that's what we are mtigating for. W think it's fairly
si mpl e.

M5. NISHIDA: And this is -- my calculations are
based on the size of the area that you have supplied
staff.

M5. GANNON: We're just saying there should be a
footnote that says it should be ground truth.

HEARI NG OFFI CER RENAUD:  All right. | think we
under stand your position and we'll take a | ook at that.
Does any other party wish to add to that discussion?

Al right. Al so on Bio 10, staff has got a
table -- let's see here. Wuld this be a new table you're
proposi ng we add?

MS. NI SHI DA: Yes. Based on applicant phasing
pr oposal

HEARI NG OFFI CER RENAUD: All right. Does
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applicant wish to conment on the addition of that table
proposed by staff?

M5. GANNON: The table is on which page? |'m
lost in this.

HEARI NG OFFI CER RENAUD: Page 26 of staff's
comments. | guess it would be inserted into Bio 10.

MS. GANNON: | don't think we have a probl em of
inserting a table as long as again there is a footnote
that says that the actuals will be reflective of the areas
to be incorporated in each one of those phases.

MR. MEYER  Just a really quick question. Does
t he applicant anticipate those nunbers changi ng
significantly over what staff has at this point that we
base these nunbers on?

M5. GANNON:  The nunbers that we saw them | think
there's some confusion about the off site features that
we're included and where they are inpacts to the water
line. | think you didn't include it, but I'mnot entirely
clear. That's not inpacting Flat-Tailed Horned Lizard
habitat. It's just making sure these are corrected.

These nunbers do not match up with what our specific
nunbers that we have. So | think there is just going to
have to be ground truthing.

HEARI NG OFFI CER RENAUD:  Your focus is based on

the off site.
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MS. GANNON: The off site, yes.

M5. NISHIDA: | did not include the off site
water |ine along the Evan Hughes Hi ghway. You only
i ncl uded what was on the project site, which was about,
what, three acres.

MS. GANNON: For sone reason, it's just not
adding up. The last week | tried to figure this out and |
haven't been able to figure out why your nunbers and mny
nunbers are not matching up. But | think this is
somet hing that can be easily fixed. W wll have specific
| egal descriptions that set forth acreage. And we wll
have areas that we will have rights to do work in it for
we're going to get Iimted noticed to proceed fromthe BLM
that will be a |l egal description which will be just a
factual nunber.

MR BABULA: How cl ose were the nunbers?

MS. GANNON:. Wthin a couple percent. But
they're just not lining up. And | don't |ike when nunbers
don't line up.

MR. BABULA: How many significant figures then?

MS. GANNON: Well, when you start nultiplying by
t hi ngs.

MR. MEYER  Just a brief question. Staff, on
Page 25 of our coments, on Bio 10, we suggested sone

additions as well as a change in the acreage. Did the
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Conmittee have any questions for staff on that?

HEARI NG OFFI CER RENAUD: Wl |, let's see first if
appl i cant has any conments on the proposed change to
| anguage, the open | anguage in Bio 10.

M5. GANNON: We ask that be taken out in our
earlier comments and briefs and for the same reasons we
woul d ask it not be included here.

HEARI NG OFFI CER RENAUD: And staff's reasoning
for adding that?

MS. NI SHI DA: Because the Committee had initially
put down -- put on here the paragraph prior to Bio 10.

The special status species habitat conpensates for
mtigation. It lists all these other special status
speci es, the Veron el k, Golden Eagle, Anerican badger

Desert Kit Fox. There's why it was reinserted into this

par agr aph.
HEARI NG OFFI CER RENAUD: What about the acreage?
MB. NI SHI DA: The acreage is --
HEARI NG OFFI CER RENAUD: The change in acreage.
This is -- I"'mbasing this on -- okay. Let's see. Yes.

I"'mbasing it on the acreages provided by the applicant
for the phasing.

HEARI NG OFFI CER RENAUD: The applicant?

MS. GANNON: That goes back to the acreage

nunbers. | think that we would propose we keep the
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acreage nunbers the sane as they were in the PWPD and t hat
we put up a nmechanismfor ground truthing as we've
di scussed. In terms of listing the other species, the
anal ysis that was included in the PMPD recogni zed that the
Fl at - Tail ed Horned Lizard nitigation would likely benefit
t hese species, but was not establishing a perfornmance
standard that these areas had to be included. So that's
why we woul d suggest it's appropriate to not include them
here in the condition itself.

HEARI NG OFFI CER RENAUD: Thank you very much. |
under stand that.

CURE, anything to add on that?

M5. MLES: W support the staff. W believe
that these species, these special status species, should
be recogni zed and specifically in the mitigation |anguage.

HEARI NG OFFI CER RENAUD: Anything el se on that?

COW SSI ONER BOYD: Hearing O ficer Renaud, let's
conf erence.

HEARI NG OFFI CER RENAUD: Ckay. On page 27 of
staff's comments, there's a change to the acreage from
6619.9 to 7001.8. Does applicant wish to comrent on the
change in acreage?

M5. GANNON: |I'msorry. Can you repeat the
guesti on?

HEARI NG OFFI CER RENAUD: Sure. Staff's change in
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t he acreage page 27 of their coments, does applicant
agree with that?

M5. GANNON: No, we do not agree to it. Again,
this is the sane thing. | don't understand how t hey got
their numbers there. They're not adding up with our
nunbers. And we just suggest keeping themas they were in
the PMPD and provi ded those were approxi mati ons and t hey
will be trued up.

HEARI NG OFFI CER RENAUD:  All right. And let me
ask about the truing up the ground truthing and so on.
Are you suggesting that the Committee add a provision for
that or are you suggesting it's already here?

M5. GANNON: We suggest you put a footnote in
that we provide in our comment and we think that gets you
t here.

HEARI NG OFFI CER RENAUD: Weél |, okay. Now, your
footnote says that the acreage will be confirned prior to
the start of ground di sturbance. What woul d that
mechani sm be?

M5. GANNON:  The mechanismwi |l be that we will

have rights in excess to certain areas of |and on the BLM

land we will be getting linted notice to proceed. For
the entire acreage we will have the project site that with
have -- that will be a | egal description and that will be

an acreage associated with it. Wthin each phase, we wll
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have a limted notice to proceed which allows us access to
a certain acreage of land. So that acreage of |and woul d
be the basis for the mitigation.

HEARI NG OFFI CER RENAUD: All right. So the
determ nati on of the actual acreage associated with each
phase, would that be nade by the applicant?

HEARI NG OFFI CER RENAUD: W woul d submt the
support that says this is the acreage, this is what we
have right to have access to this and this is the -- this
is what will be involved in this particul ar phase.

HEARI NG OFFI CER RENAUD: And subnit that to whon?

M5. GANNON: To the CPM

HEARI NG OFFI CER RENAUD: And would the CPMin
your view then would have discretion to address that if
necessary?

M5. GANNON: It has a ratio nunber and it has a
dol | ar anount associated with it. So it would just be
correcting the cal cul ati on.

HEARI NG OFFI CER RENAUD: In terns of the acreage
t hough, would that be subject to --

MS. GANNON:  Verification

HEARI NG OFFI CER RENAUD: To verification. Al
right.

I know you were conferring, staff. Did you hear

our discussion over here?
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M5. NISHIDA: No, | did not.

HEARI NG OFFI CER RENAUD: W' re tal king about the
whol e topic of ground truthing and adjustment of acreage.
And staff's -- sorry -- applicant's proposal is in the
footnote on Bio 10. And we're talking about how woul d
that -- what would the nechani smbe. Seeing that
applicant woul d determine the acreage, but it would be
subject to verification and subnmitted to the CPM

MR MEYER | would just a slight -- from
t hi nking as a conpliance project manager fromthe aspect
of giving the tinme frames we're | ooking at these projects,
there's not going to be a lot of tine for staff to do
anything quickly. And so we're trying to think of a way
we can do it.

Also I'd want to nake sure that if there is
sonething that is a provision for ground truthing that it
is called out for alittle bit nore obviously than just a
footnote. Because we do understand that these nunbers
have changed a lot. So there's certain nunber in the PWPD
that were nunbers that cane fromthe applicant |ater that
didn't have a lot of input fromstaff because the phasing
and everything else is changing a lot. So we do agree
there's goi ng some m sunderstandings. There's not as mnuch
di sagreenents, but just trying to get down to what the

basis for cal cul ating these nunbers are.
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So staff does agree that we want to get the nost
accurate infornation, nore accurate clear infornmation to
make sure that we're all conparing apples to apples cones
in, we agree there should be a provision to nake sure that
the applicant isn't either over-mtigated or
undernmitigating for inpacts.

HEARI NG OFFI CER RENAUD: All right. Thank you.
That's hel pful .

MR. BABULA: | would al so agree that probably a
footnote is a little too subtle if you' re going to have
sonething. It should be stand out a bit nore in the
condition perhaps to acknow edge that the nunbers -- while
the scope is what the nitigation is and understandi ng what
the inpacts are is set. That's understood. It's fine
tuni ng the exact nunbers for the acreage and so forth. So
it should be clear that this isn't an issue where, oh, the
problemdidn't get an opportunity or there would be sone
new i npacts, but taking sone range and very narrowy
specifying nowit's this is the nunbers. So probably
somet hing in the footnote.

MR, MEYER  Just to clarify when counsel is
tal ki ng about percentage points or two and 6500 or 6,000
acre project, we're tal king about al nrost 400 acres. So a
few percentage points on a project this size do add up

pretty quickly.
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MS. GANNON: Al so do the conpensatory nunbers
associated with it.

COW SSI ONER BYRON: W get your point.

Hearing Oficer Renaud, in response to M.
Meyer's argument as | read those proposed deci sion, not
just this one but all of themand there are an enornous
nunber of conpliance conditions that staff is going to
have to work on imediately followi ng their approval. So
this ground truthing notion, the true up of nunbers can
al so take place afterwards. |I'minclined to agree with
staff that we have sufficient conpensation set aside at
the beginning so that there is no conflict or difficulty
in the early approval process. So | think we can find a
renedy to this. But | don't want to nmake a condition
that's going to make a burden on the staff at this point.

HEARI NG OFFI CER RENAUD:  All right. So --

MS. GANNON: We can al so submit by the cl ose of
public coment period, we can submit what we believe are
t he nunbers and the support for it.

HEARI NG OFFI CER RENAUD: Ckay.

MS. GANNON: If that's hel pful.

HEARI NG OFFI CER RENAUD: What |'m | ooking for
right nowis is there a place we shoul d add sonet hi ng
that's stronger than the footnote? And | think off the

top of my head it should be in Bio 10.
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MS. GANNON: It should be in Bio 10, yes.

HEARI NG OFFI CER RENAUD: And that's a long, |ong
Condition of Certification. Perhaps in section 3 review
and approval of conpensation |lands prior the acquisition?

M5. GANNON: | think that relates actually to the
actual identification and purchase of the |ands thensel ves
rather than the -- | think it's nore related to the
security provisions.

HEARI NG OFFI CER RENAUD:  |'I| tell you what.

VWi le we are noving through things here, why doesn't
everybody kind of be keeping an eye out for a good pl ace
to put that and perhaps suggest a couple of sentences that
we could add to this that would acconplish what everyone
is tal ki ng about.

MR. MEYER  Staff agrees with the applicant that
sonewher e around section 5 under the security mtigation,
security woul d be appropriate.

M5. GANNON: O we have the conpensatory
mtigation |land funds. W have the fund paynent and
that's where we have the phasing table. So it's probably
the right place.

HEARI NG OFFI CER RENAUD: Okay. Good. Thank you.

I think naybe the Commi ttee has enough
i nformati on here. W understand what everyone is talking

about and we can come up with something that will work.
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Al right. Now, noving through the suggested
changes to Bio 10 that are suggested by staff, | guess
we've dealt with the new table, the additional table.
Under Section 4, there is an added proposed | anguage about
the possibility that an approved nonprofit organization
holds fee title to the land. Does anyone w sh to conment
on that?

MS. NI SHIDA: This was in the original Condition
of Certification that the -- that was approved by the
applicant.

HEARI NG OFFI CER RENAUD: Okay. Does the
applicant agree with that?

MS. GANNON: | am sorry.

HEARI NG OFFI CER RENAUD: Page 29 of staff's
comment s.

MS. GANNON: We have no objection to that. There
was back in paragraph 1 on page 27 of staff's comments,
there was the suggestion to renove the requirenment that
the CPM respond within 30 days of receiving the proposal

HEARI NG OFFI CER RENAUD: Yes. Thank you.

M5. GANNON:  And the reason that we asked for
these 30 days initially was if we are trying to nake --
are able to purchase | and acquisition, the normal process
is we're going to get option agreenents and we need to

have a time period in which we're going to be getting a
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response. O herw se, obviously there can be consi derabl e
funds associated with that.

HEARI NG OFFI CER RENAUD: Can | hear fromstaff on
t hat, pl ease?

M5. NI SHI DA: G ven our workload, |I'mnot certain
we'll be able to accommbdate the 30 day limt.

HEARI NG OFFI CER RENAUD: What kinds of limt
could you accommodat e?

MR. MEYER  Applicant is making a good point
here. Staff could should be able to turn that around in
45 days, if that's acceptable to the applicant.

MS. GANNON: That's acceptabl e.

HEARI NG OFFI CER RENAUD: Al'l right. Thank you.

MS. GANNON: Thank you. And there was a simlar
provision in paragraph 3 on the top of page 29 of staff's
condition -- coments.

MR MEYER W just want the 15 days. So 15 on
t hat one.

MS. GANNON: Ch, right.

HEARI NG OFFI CER RENAUD: So we're going to change
the 30 to 45? You're on page 29.

MS. GANNON: Yes. We're okay with that.

HEARI NG OFFI CER RENAUD: Any party wi sh to wei gh
inon this bit?

No. All right. Okay. Going back to the bottom
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of page 28, staff's proposing to renove a phrase, "If the
proj ect owner assunes responsibility for acquiring the

conpensation | ands," does applicant have any concern about
t hat ?

M5. GANNON: | think if we are not acquiring the
| ands, we don't think we should be the one to formally
conmit that position proposal

HEARI NG OFFI CER RENAUD: What's the staff's
t hi nki ng behi nd renovi ng that phrase?

MS. NI SHI DA: Probably renoved that in error

HEARI NG OFFI CER RENAUD: All right. W'l
re-insert that. Let's then turn to page 30 of staff's
comments. |f |I'm skipping anybody else's comments, let ne
know. I'mkind of juggling themall here. There are sone
on Bio 10. And staff's proposed additional section 6 --

not a section all section 6 -- it's additional |anguage on

section 6, conmpensatory mitigation |and i nprovenents. Has

applicant -- what do you think of that?
M5. GANNON: We felt that this detail -- level of
detail was not necessary here. W -- this has to do with

t he | ong-term nanagenent.

HEARI NG OFFI CER RENAUD: Maybe we can hear from
staff about what they're thinking was here.

M5. NISHIDA: If | recall, this was the |and

i mprovenents requirement conpensatory |and inprovenents.
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We're in a different section of the condition and staff
felt that this should -- we should be in section 6.

MS5. GANNON: This was noving it up from-- this
was a reorgani zation

MS. NI SHI DA: Right.

HEARI NG OFFI CER RENAUD: | see that now.

MS. GANNON:. W have no objection to that.
That's fine.

HEARI NG OFFI CER RENAUD: Ckay. And the proposed
change on page 31 addi ng the | anguage nunmbers four to six
above and | ong term nai ntenance and managenent funding.
Accept abl e?

M5. GANNON: That's accept abl e.

HEARI NG OFFI CER RENAUD: Change to -- | ooking at
page 31 to 32 of staff's comments, the table entitled
estimated | and acquisition costs per acre or parcel
Applicant wish to comment on that?

M5. GANNON: | think the main difference here is
they're just taking out the BLM option, because during the
wor kshop BLM cl arified they would not be purchasing | and.
So we don't have any objections taking that out.

HEARI NG OFFI CER RENAUD: So we probably just
renove that entire col um.

Now, on the next table, total estimated |and

acquisition cost. This appears at 73 to 74 of the
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resources section of PMPD. Again, we renoved the BLM
col um obviously. And as far as the changes to the
figures --

MS. GANNON: Is this an acreage question? It's
t he sane acreage question we've been discussing here. And
the only other thing is the partial (inaudible) which is
derived fromthe acreage.

HEARI NG OFFI CER RENAUD: All right. So sane
i ssue we've tal ked about before.

M5. GANNON: Right.

HEARI NG OFFI CER RENAUD: Al |l right.

And then for the | ong-term managenent section
whi ch begi ns on page 75 of the PMPD section, page 33 of
the staff's coments, applicant, do you have any conments
on that?

MS. GANNON: | think the first |anguage that was
renoved was put up earlier which we don't have an
objection to that. And the |ong-term nanagenent plan, we
were trying to clarify that the project owner would be
responsi ble for preparing the plan if we were the ones who
were carrying it out. And again, if there is a third
party doing this and we were paying themup front, the
financing, we shouldn't be responsible for preparing the
plan. So it was a clarification we had put in and staff

was changi ng that.
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HEARI NG OFFI CER RENAUD: All right. So staff is
suggesting that the project owner fund the devel opment of
t he managenment plan for the entity that will be nanagi ng
the lands. Wy is staff suggesting that?

M5. NISHI DA: This is how | understood the
applicant had stated they would do. Because they felt
they did not -- they shouldn't -- they should not wite up
a | ong-term nanagenent plan that they said they would fund
any entity that is going to nanage it.

MR MEYER We think we're in agreenment. They
just might be saying the sane thing with slightly
di fferent | anguage.

M5. GANNON: | think we were having it as an
and/or. W would do it for funding for a third party.
think we're in conceptual agreemnent.

HEARI NG OFFI CER RENAUD:  You know, something |ike
this and naybe el sewhere throughout these conditions if
the parties feel that it would be hel pful to have the
opportunity to discuss these in a workshop type of
setting, the Commttee can order a Conmittee-sponsored
wor kshop to take place today. Wuld that -- what do
peopl e think about that? Applicant?

M5. GANNON: Today? A workshop today?

HEARI NG OFFI CER RENAUD: Yeah. Right now. W're

going to get to an appropriate stopping point.
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M5. GANNON: | think we should be able to --
we' ve probably got Iike two conditions doing wordi ng on
and | think we can problemresolve this very quickly.

HEARI NG OFFI CER RENAUD: Just by convening a
wor kshop?

M5. GANNON: | don't think so.

HEARI NG OFFI CER RENAUD:  Ckay.

MR. MEYER | think we can probably solve them
faster than getting our seating arranged.

HEARI NG OFFI CER RENAUD: Let's do that then.
What woul d be the staff's and the applicant's take on the
proposed changes to the | ong-term managenent costs
| anguage?

MR. MEYER  Does the applicant have any objection
to the staff's wording? O do you want to use that as a
starting point?

MS. GANNON: We can use it as a starting point.
Let me just look at this one second. Excuse ne.

I think we're okay with your | anguage. See, we
don't need a workshop

MR. MEYER We are done

HEARI NG OFFI CER RENAUD: That's good. Any of the
other parties care or wish to weigh in on that? Staff's
| anguage | ooks good. |'m seeing nods, by the way, for the

record.
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Conti nui ng then through Bio 10 on page 35,
applicant, what do you think of staff's proposed changes?

MR. MEYER  Here we had an addition on 34, two
addi tions --

HEARI NG OFFI CER RENAUD: That's not what you were
just tal king about?

MR, MEYER  No.

M5. GANNON: W were just on the managenent plan
the cost.

HEARI NG OFFI CER RENAUD: The | ong-t er m nanagenent
pl an.

MS. GANNON: We had discussed doing a first
conment in the first paragraph under 3. W had tal ked
about doing the par analysis as providing the fina
nunber. And we don't have any objection to that |anguage.

HEARI NG OFFI CER RENAUD: Ckay. What about the
bi g chunk of I anguage there in the mddle of page 34?
Agai n, you see there's reference to the estimte of the
dol | ar anmount per acre and a nechani smfor adjusting that.
Staff, do you want to comment on that at all? Tell us
what your thinking was here.

MS. NI SHI DA: W wanted to acquire funding for
t he | ong-term nanagenent costs. It's been cal cul ated
through a PAR analysis that was initially done by

California Departnent of Fish and Game $692 per acre in
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the Inmperial County area. And based on that and taking
the acreage that | calculated for total anmount of | and
t hat needs to be conpensated for, calculated -- |

cal cul ated an amount that needs to be reflected in the

security.

HEARI NG OFFI CER RENAUD: Does the applicant have
any --

M5. GANNON: | think we're conceptually in
agreement with this. | want to make sure this isn't

intending to say we can clarify it's not saying this is an
addi ti onal security amount. The |ong-term managenent was
included in the full security anbunt. So this is trying
to clarify how the | ong-term managenent number is going to
be trued up. | have no problemwith it. And | think
that's consistent with what we've been intending. But if
you just read this | anguage on its own, it could be read
to sound like there's sone additional -- apart fromthe
total number that's provided in the chart, there could be
sone additional noney that is necessary. And this doesn't
ref erence phasing. This doesn't reference anything el se.
So | think we need to clarify that.

HEARI NG OFFI CER RENAUD: Can you suggest sone
clarification that woul d address your concerns?

MS. GANNON: Think we should just say it's 692

acres for every of the conpensation |ands or par and par
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l'i ke nunber. And then | think we should take out the
whol e thing about security and refer back to the earlier
table, which is going to provide the phasing.
HEARI NG OFFI CER RENAUD: So starting with the

words, "the anobunt of the required initial payment," take
that out?

MS. GANNON: That's right. Because we've already
said the amount of the required funding is initial is 692.
| think that's fine.

So | think we have to start within the second
sentence that they're adding where they say if
conpensation |lands will not be identified, the project
owner shall provide initial paynment -- | think we have to
say as provided in table X above.

HEARI NG OFFI CER RENAUD: There is a reference to
t he conpensation nitigation | and funds section above.

Does that hel p?

M5. GANNON: But see, the sentence that |'mvery
concerned about here is it says if the conpensation | ands
have not been identified and the anal ysis hasn't been
cleared, the project owner shall either provide the
initial payment of $4, 845,246 cal cul ated 692 acres for the
7,000. That's not what we're proposing to do. W' re not
providing four mllion and change for up front. W are

doing it so used and it will be part of the -- again the
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phased security. And so this seens to ne to be not
consistent with that.

HEARI NG OFFI CER RENAUD: Staff, response?

MR MEYER Staff's in agreenent with that. The
intent is phased. So | think the clarification that the
applicant provided staff is okay.

HEARI NG OFFI CER RENAUD: Just so we have the
clarification clarified, tell us what you've just agreed
to.

M5. GANNON: We're going into the second sentence
that was added by staff which is the sentence that
begi nning, "if conmpensation lands will not be identified
in the power product analysis conmpleted within the time
peri od specified for this paynent, the project owner
shall" -- shouldn't be either -- "shall provide the
security paynent provided in table" -- what's the table
nunber? We don't have the table nunbers here?

HEARI NG OFFI CER RENAUD: Here's a suggestion so
we're not doing this -- working at this level of detail in
this hearing. Set forth your proposed |anguage in an
e-mail to everybody

MS. GANNON.  Ckay.

HEARI NG OFFI CER RENAUD: Staff, you can indicate
your assent or disagreenment in a response to everybody.

And that should cover it. W'Ill include that as a
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comment .

MS. GANNON: Ckay. That makes sense

COW SSI ONER BYRON:  Just so | nmake sure
under stand what we're doing. W' re noving towards the
phased approach. W want to make sure that the section is
clarified and incorporates a phased paynent schedul e.

M5. GANNON:  Correct.

MR. MEYER  That is correct.

M5. WH TE: And that the evidence in terns of
security is provided prior to the start of construction
for each phase.

MS. NI SHIDA: That's correct.

M5. WHITE: So what's referenced on the table on
page 26, that would be reflected subsequent in the
provi sions of that condition

M5. GANNON:  Correct.

MS. WHI TE: Ckay. Thanks.

HEARI NG OFFI CER RENAUD: Ckay. Thank you. And
for the record in those listening on the phone, that was
Lorrai ne White, Conmi ssioner Eggert's advisor. Thank you.
So we'll proceed in that fashion

Turning to staff's proposed changes to this
condition on page 35, before we do that, let's call a
ten-m nute break here. W've been at it for quite a while

here. We'll be back in ten mnutes and right now we'll go
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off the record.

(Thereupon a recess was taken from

11: 12 To 11:29 a.m)

HEARI NG OFFI CER RENAUD: W' re back at the
Conmittee conference for the Inperial Valley Solar PMPD
And we're still slogging our way through Condition of
Certification Bio 10.

COW SSI ONER BYRON:  Actually, M. Renaud,
think we're doing quite well here. | wouldn't
characterize it as slogging. Just sonmebody happened to
wite an extrenmely long condition here.

HEARI NG OFFI CER RENAUD:  Yeah. Ckay.
Productively tal king. How about that? W' re being very
productive, and | thank you all for that.

Anyone, what should we address next in this
condition? | think we understand the issue on the
| ong-t erm nanagenent costs |anguage. Turning to staff's
conmments starting on page 35, applicant, would you care to
respond to those at all?

M5. GANNON: | think the insertion regarding the
i nterest we have no objection to taking out the CDFG
| anguage and wi thdraw of principle. | think we have no
objection to (inaudible) of funds. Seems to be consistent
with the normal | anguage relating to | ong-term nanagenent

funds. W don't have any objection to that, nor to the
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rei mbursenent fund provisions.

HEARI NG OFFI CER RENAUD: Ckay. Thank you. And
the next bullet point, which is 36, there is a change in
the 4.5 million to 4.8 mllion. Again, | guess we're
| ooki ng at the same issue.

MS. GANNON: That's the acreage tines the nunber.

HEARI NG OFFI CER RENAUD: Now, there is a cost
added to call for and process to proposed nodified RFP or
RFP of $30,000. Do we know about that?

M5. GANNON:  Ask them

HEARI NG OFFI CER RENAUD: Okay. What is that?
Ask staff.

MS. NI SHIDA: This is regarding the REAT, NFW
table. And this reflects one of their |atest updates to
costs if NFWF is going to be invol ved.

HEARI NG OFFI CER RENAUD: Appl i cant, anything?
Are you famliar with that at all? Does that sound --

M5. GANNON: | amnot. And | know these nunbers
are noving targets. They all seemto be noving targets
going one way. And | guess it's sort of when do these get
cenented down. | guess it's when we get the decision
i ssued. There are true up provisions that are provided
t hroughout. So | guess -- we don't know if this needed to
add --

HEARI NG OFFI CER RENAUD: We'll look at it and see
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what we think. But maybe, Joy, you can tell us where you
get that.

M5. NISHI DA: Al right. W've added -- on page
82 of staff coments here, we have REAT bi ol ogi cal
resources mtigation conpensation cost estimte table.
And if you | ook on page 83, scan down to NFWF fees, there
is in there calls for and process pre-proposal nodify RFP
or RFP, which has a fee one tine fee of $30, 000.

HEARI NG OFFI CER RENAUD: Okay. No. Ten
referenced there. Somehow in nmine | don't have that ten.
Did anybody get footnote ten?

MS. GANNON: No. To the chart you nean?

HEARI NG OFFI CER RENAUD:  Yeah

M5. GANNON: We did not either.

HEARI NG OFFI CER RENAUD: Staff, do you have
footnote ten? 1'd |ike to know what this says. Because
it's about this specific nunber.

M5. NISHIDA: Can | get that to you later?

HEARI NG OFFI CER RENAUD: Okay. Well, we'll get
to that table when we get to page 82. You might find out
bet ween now and t hen?

MS. NISHIDA: Not if I'msitting here, no.

HEARI NG OFFI CER RENAUD: Al'l right.

MR MEYER We're getting that.

HEARI NG OFFI CER RENAUD: (Okay. Good. That would
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be great. Let ne ask a big question. |Is there anything
el se on Bio 10 that we need to discuss here? | see again
not changes in figures, nunbers and sonme additiona
| anguage in paragraphs four and five on page 38.

M5. GANNON: | guess if staff could just explain
the reason for noving the | anguage about the financia
assurances fromthe verification to the condition, why
t hat was necessary

MS. NI SHI DA: Since that was already in the
condition, we felt it wasn't necessary to put in the
verification.

MS. GANNON: | thought you noved it to the
condition. |I'masking for the reason for moving it to the
condition fromthe verification

HEARI NG OFFI CER RENAUD: It does appear nore
appropriate in the verification.

MR MEYER |If you look at the first on page 39
of the coments, the last -- second to | ast paragraph of
five, is that what we are | ooking at?

HEARI NG OFFI CER RENAUD: Well, we're | ooking
at -- no.

MR. MEYER  Sorry. Let nme clarify. Are you
| ooki ng at basically the same | anguage there that's
already in the condition we are just nmoving it?

HEARI NG OFFI CER RENAUD: There and there in the
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verification the | anguage has been del et ed.
MR MEYER | think it was in five, taking it out

of the verification nade sense. You're saying that

par agr aph - -

HEARI NG OFFI CER RENAUD: Adding it to five,
renoving it fromthe verification. It looks to ne like
verification type of language. |If there is a good reason

for moving it, we'd like to hear about it.

MR, MEYER | guess |I'mconfused. W didn't
actually -- we noved it fromthe verification

HEARI NG OFFI CER RENAUD:  Yeabh.

MR. MEYER But we noved it fromw thin the
condition to another part of the condition.

MR. BABULA: It's on the top of page 39.

MR. MEYER If you |l ook at the -- just you have

six just above the verification. Five just above that.

You'll see that |anguage in there.
M5. GANNON: It still seems to ne | anguage that
is appropriate in the verification. | see what you're

saying it was in nultiple places. But it seens to ne it
should be in the verification it's appropriate
verification | anguage rather than condition |anguage or it
woul d be nore appropriate?

MS. NI SHI DA: Usually verifications determne a

timeline. And | could see the | ast sentence that we
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struck in that paragraph fromthat verification project
owner or inproved third party shall conplete and provide
witten verification, blah, blah, blah, within 18 nonths.
That probably should stay within the verification. But
the rest of it, | struck it mainly because it's el sewhere
in the condition.

MR. MEYER  So basically what staff did, you're
right, part of it should be verification. W just noved
it fromone part of five up to a different part of five in
the condition. But since up in five, we have the project
owner shall provide financial assurances to the CPMwith
copi es of the documents to BLM Wth that |anguage
already in there, can the first part of five can staff
agree that we nmove that to verification? Because it says
it already has the requirenent for those assurances. And
then we just clarify in the verification that what we're
| ooking for --

HEARI NG OFFI CER RENAUD: Ckay. Staff is okay
with the |Ianguage in the first part of five, striking that
addition and putting it back into the condition -- back
into the verification

MR MEYER Right.

MS. GANNON: Thank you. And also on the bottom
of page 38 of staff's comments in the |ast paragraph

there was the | anguage that was deleted that if there was
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nesting of mitigations obtained as well as in coordination
with bio 17 and you were suggesting to delete that
| anguage.

MS. NISHIDA: Yes. And in Bio 17, we point out
t hat what we get -- what conpensation |ands are required
through Bio 10 will apply to Bio 17 as well and will be
reduced.

MS. GANNON: So | guess the nesting is inportant
for security purposes. For the provision of security?

HEARI NG OFFI CER RENAUD: Ms. Wite has
clarification.

MS. WVHHTE: If | mght, just backing up a little
bit. On five, are you also agreeing, staff, then to take
out the provision which requires CPM approval in
consul tation with CDFG and BLM on the form of the
securities? Because if you delete that section on the top
of page 39 and also do not add it in the paragraph, the
first paragraph there were five, you don't have CPM
approval .

M5. NISHI DA: Correct. So for that -- for that
section that staff initially lined out we'd |ike that
portion to stand -- not stand, but to remmin, yes.

M5. WHI TE: But the specific timng requirenent
of the 18 nonths and such woul d go down on the

verification?
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NI SHI DA: Correct.

WH TE: Is that what you were tal king about?

5 o o

NI SHI DA:  Correct.

MS. WHITE: So ostensibly, you want to just keep
the area that struck on the top of page 397

M5. NI SHI DA: Correct.

MS. WVHITE: Not add what's on the bottom of page
387

M5. NI SHI DA:  Yes.

M5. WHITE: And keep the last comparison since in
the first area struck under the verification regarding
time?

MR. MEYER  Yes.

MS. WHITE: |Is that what |'m understandi ng was
just agreed so?

MR. MEYER  Maybe |'m mi sunderstanding. | think
what we're saying is the financial -- the financia
assurance can be provided to the CPMin a form of |anguage
on the top of page 39. | think we agree that that was
nore of a verification as far as how we woul d conmply with
what's stated previously on the top of condition five --
part five of that condition where it says the project
owner shoul d provide the financial assurances to the BLM
CDFG et cetera. But you are correct that the |anguage as

far as prior to submtting the security to the CPM the
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proj ect owner shall obtain CPM approval in consultation.
| believe that should stay in there.

So the only thing that we would be deleting is
the financial assurance down to security in the top of
page 39. Staff agrees that that should be del eted, but
fromprior to subnmtting through formof security we would
request that that's left in.

HEARI NG OFFI CER RENAUD:  Al'l right. | think we
understand the positions here and can address this. Thank
you.

Page 40, we have had -- oh, we have footnote ten.

MR YORK: My name is Rick York. 1'ma biologist
at the Energy Commi ssi on.

| have brought a sonewhat nore recent table. |
hate to -- try not to confuse here. The table that Joy
used did not have a footnote 10. It has a footnote nine
which is associated with the line itemthat was being
di scussed.

MS. NI SHI DA: Okay. Footnote nine, this is
regardi ng the pre-proposal nodified RFP or RFP processing.
Footnote nine says, "if determ ned necessary by REAT
agency if multiple third parties have expressed interest
for transparency and objective selection of third party to
carry out acquisition.”

HEARI NG OFFI CER RENAUD: Well, are we going to
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get a table in here sonehow that have foot notes that |ine
up with the nunbers? Now, you have one that's got nine
f oot not es.

MB. NI SHI DA: Right.

HEARI NG OFFI CER RENAUD: And the one that we've
gotten the staff corrections has ten nunbers but only
eight -- the text of only eight.

MS. NI SHI DA: Right. And what happened is --
this looks like it got cut off.

HEARI NG OFFI CER RENAUD: Al right. Well --

MR MEYER  Staff will provide a corrected table.

HEARI NG OFFI CER RENAUD: We need a corrected
t abl e.

MR BABULA: In this table | don't see a
footnote. | see if you look on the actual little nunbers,
there's no footnote nine in the nunber nine. There is a
nine down in the bottom But it may be the nunbers got
shi fted.

HEARI NG OFFI CER RENAUD:  All right. Well, we
need this table cleaned up obviously. Fromwhat you read,
it sounds like the $30,000 is kind of a placeholder, not a
direct -- not a certain ambunt or even a certain item at
all. Didyou --

MS. GANNON: Think if we go with the NFWF fees,

we're going to have to pay whatever the NFWF fees are.
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think that -- | don't think there's any reason to -- YY it
isalineiteminthe table. |It's in the earlier table
which we used and it's on this table which we're not going
to use for this project. But it is a set anount.

HEARI NG OFFI CER RENAUD:  We'll leave it at that.

MS. GANNON: Do we get a response to why the
nesting | anguage was taken out on page 38?7 | amsorry.

HEARI NG OFFI CER RENAUD:  No.

M5. NI SHI DA:  No.

HEARI NG OFFI CER RENAUD: Wy do you want to take
that out?

MR, MEYER  (Okay. It sounds like the staff --
the reason it was struck, it wasn't in our origina
condition. | think there may have been sonething that was
added by the Conmittee and nmy question for staff would be
if we object to that addition. And staff does not object
to the addition. It's just we were trying to get it back
to how the condition was originally witten by staff.

MS. GANNON: And we think it's appropriate to
clarify | think this was just supposed to be in there to
help clarify what the noney could be used for. And again
if there is nesting of those mtigation, it's appropriate
to say that nmoney could be used to satisfy every one of
those conditions or in furtherance of satisfaction of

t hose two conditions.

EHLERT BUSI NESS GROUP (916) 851-5976



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

92

HEARI NG OFFI CER RENAUD:  All right. Well, what |
see -- it looks to ne like it was not in staff's proposed
condition, but in the one we received fromapplicant. And
that's why it's there. But anyway, everybody is okay wth
it, so we will un-delete that.

Let's nove on then to staff's proposed addition
on page 40 of the coments. Does that appear okay to
applicant?

MS. GANNON: The | anguage regardi ng the
alternatives in lieu fee program we are in agreenent with
including it in the PMWD. | guess our only questionis --
and we know this was in the supplenmental staff assessnent
prior to this and we didn't discuss this. But whether
there was a need to have to go back to the Conm ssion for
approval if it's a programthat's approved by COFG  And
we were utilizing a programthat was approved (inaudible)
if there is a need to go back to the Conmi ssion.

HEARI NG OFFI CER RENAUD: | take just the fact
that it's in here neans that you don't.

M5. GANNON: So we just have to notify which is
what you think this says.

HEARI NG OFFI CER RENAUD:  Yes.

M5. GANNON:  Ckay.

HEARI NG OFFI CER RENAUD: Ms. M| es.

M5. MLES: | just wanted to add that in SBX 834
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there is a provision 2069(F) which does say that the --
actually, what this law does is it's financing nechani sm
It allows the applicant to use an alternative means of
conplying with mtigation requirenents. But it's sinply a
financi ng mechani smand it does not excuse the |ead
agencies requirenent to ensure that all of the provisions
of CEQA are still met. And so | would urge you to | ook at
that Q section 2069(F) and specifically (F)(2). And
believe that this provisions needs to be in here as a
result of that | anguage.

HEARI NG OFFI CER RENAUD: Al |l right. Anything
fromstaff on that? Al right. Thank you. | think we're
done with Bio 10 then, unless anybody has any further, any
parties? No. Al right. Let's move onto 11. | think
we addressed the speed linmit issue already. And the
Conmittee knows what to do about that or has no questions
about that. And staff's next comment is on 17. D d you
have an item before that?

M5. MLES: No.

HEARI NG OFFI CER RENAUD: Al'l right. | don't
think applicant did either. No. Okay.

So noving on to 17. This is mtigation of
bi ghorned sheep foraging habitat. |Is there a significance
to the blue and red as opposed to just red which we've had

heretofore? Staff? 1s this a different person or

EHLERT BUSI NESS GROUP (916) 851-5976



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

94
sonet hi ng?

MR. MEYER | think counsel that was working on
this one had a color fetish. Yes, it was not signifying
anything. It doesn't nean anything to us.

HEARI NG OFFI CER RENAUD: Al'l right. Good.

Staff, does -- does staff as proposed changes to this Bio
17 propose anything other than staff's disagreenent with
the Conmittee's finding?

M5. NISH DA: That's correct. And we have our
conments on page 36 and 37. |Is that it? They're
somewhere. W do have our comments on those.

MR. BABULA: So it's nothing different than what
we previously di scussed?

HEARI NG OFFI CER RENAUD: Applicant wish to
conment on this?

MS. GANNON: As we previously discussed, we agree
with the analysis and conditions included in the PWPD and
we urge you to retain them

HEARI NG OFFI CER RENAUD: All right. Thank you.

| do want to ask staff about the proposed change
for addition on page 54 of staff's comments. This is
still on Bio 17. What is your thinking behind that
proposed addition?

M5. NISHIDA: |Is this the after all the bulletin

poi nts?
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HEARI NG OFFI CER RENAUD:  Yes.
MS. NI SHI DA: You know, unfortunately --

HEARI NG OFFI CER RENAUD: It's just a moving of

| anguage.

M5. NISHI DA: It's just a noving of the previous
paragraph. | just wanted to just break it off there. It
shoul d have been bulleted as well. M nistake.

HEARI NG OFFI CER RENAUD: So we don't do that.
Al right. And staff has proposed to delete the first
par agraph of the verification. Wat is the thinking
t here?

MS. NISHIDA: Well, this is the bring us in line
with what we originally proposed for Bio 17.

HEARI NG OFFI CER RENAUD: Ckay. So again, it
reflects staff's differing opinion with the Committee --

M5. NI SHI DA: Correct.

HEARI NG OFFI CER RENAUD: Al |l right. Anything
further on Bio 17 before we nove on?

CURE, | see you've proposed --

M5. MLES: Basically we agree with staff's

changes.
HEARI NG OFFI CER RENAUD: Okay. | see. Ckay.
Al right. Good. Let's nove on then to 19.
Applicant, are you -- do you have anything to say about

t hese proposed changes to Bio 197
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M5. GANNON:  Overall, | think that staff is
trying to get to the sane place as we are. There was
again a conceptual agreenment and there seenms to have been
the transation of it has not been perfect. | think that
the overall agreenents that we nmade with staff was a
gradance of 75 percent of the |ist one species and the
mtigation ratio at three to one and the mtigation was
two to one and the avoi dance conpl ete avoi dance of the
List 1 and List 2 for the off site linears. And then
there is a ground disturbance areas that the |aid out
di scussed which we discussed previously which we did not
stipulate to to avoidance conpleted in those areas.

I think that the way that the condition was
witten in the PMPD did reflect this. There was sone
confusi on base of the division of those sections A B, and
C, with Arelating to the species that had been | ocated
during earlier surveys and B and C addressi ng how speci es
that were found in the fall survey would be handl ed. But
it's in Cwhere they tal k about the avoi dance plans and
t he managenment plans that will be included and those are
where the 75 percent is referenced. So it's not entirely
clear that that also pertains to the plans that are
di scussed in section A. So we don't have any objection
We can talk to each of these. W don't have any objection

to clarifying those avoi dance neasures also apply to the
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pl ants that were previously found. Does that make sense
to staff?

HEARI NG OFFI CER RENAUD: Al'l right. So now there
is a-- the sub-part H seed collection has been del et ed.

MS. NI SHI DA: And that has been nmpoved el sewhere.

HEARI NG OFFI CER RENAUD:  All right. Fine. And
on page 62, beginning on page 62 of staff's comments,

again, it looks like we've deleted it and re-inserted sone

| anguage here. |Is there a change there, staff?
MS. NI SHIDA: This was just to again -- just to
break off this one section. It was originally section C

and staff's proposed (inaudible) 19 wanted to separate
that out fromB

HEARI NG OFFI CER RENAUD: Okay. Thank you for
t hat commrent .

MR. MEYER  Hearing Oficer Renaud, just a quick
qguestion before | |l ose ny place. At the beginning of the
condition first on the first bullet and | believe on a few
pl aces after that on this page 57 at the |ast part of
nunber one (inaudi ble) a biologist, staff recomends the
deletion of "as practicable.” Staff does not have an
obj ection to having sone provision of sort of feasibility
if it's defined and what that is. Oherwi se, froma
conpl i ance standpoint, it becones unenforceable. So we

don't -- we're not against the concept, but we woul d
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prefer that there's sone sort of performance standard if
we are going to have an out clause on the condition.

HEARI NG OFFI CER RENAUD: Al'l right. We'll |ook
at that. Thank you. | think we don't need to discuss
that one further.

MS. GANNON: And part of the | anguage that you
did renmove |ike on page 58 and several other places
t hroughout this condition, we were trying to define some
of the practicability or when avoi dance woul d not be
required and it was making the finding where avoi dance
will not allow for long-termviability of the species we
woul d not be avoiding them And we think that's still an
appropriate standard to include to have the avoi dance be
meani ngf ul .

HEARI NG OFFI CER RENAUD: | think the Conmittee
under stands the general issue here about keeping things
both enforceable but also allowi ng for reason. And we'll
[ ook through it with that eye -- an eye for that.

Now, on page 63 under item 2, staff has proposed
some additional |anguage. Applicant, what do you think of
t hat ?

MS. GANNON: For the 75 percent avoi dance, we
agree with that.

HEARI NG OFFI CER RENAUD: Right. Next one under

t wo.
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MS. GANNON: Under two, project linears, with
agree with.

Construction |lay down areas, we do not. And the
staff has proposed this exception to this avoidance. W
don't object to having additional exceptions put in there.
But it seens that if there is going to be exceptions to
when avoi dance has to happen, they should be consistent.

HEARI NG OFFI CER RENAUD: Ckay. | think we
understand that. Thank you.

Any other party wish to weigh in on this?
Looking at the top of page 64, staff's |anguage elim nates
t he practicabl e avoi dance and substitutes conpl ete
avoi dance. Applicant accept that |anguage?

MS. GANNON: We accept the | anguage that that had
been included previously. The retained that this does
i nclude a performance standards for how practicability is
going to be defined which is again partial (inaudible) of
whet her the avoi dance would all ow for the neaningfu
retention of the avoi ded species. And that's the sane
di scussi on as before.

HEARI NG OFFI CER RENAUD: | think we understood
your position on that.

MR. MEYER  Just a suppl emental question. Ws
“achi eve" a word that we added in there?

HEARI NG OFFI CER RENAUD: That woul d achi eve a

EHLERT BUSI NESS GROUP (916) 851-5976
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conplete --

MR MEYER |'mjust wondering if that should
have been underlined and we forgot it or if that was part
of the original condition

HEARI NG OFFI CER RENAUD: Yes. It probably was.
You're right. Okay. Al right. Good.

Now, now at the bottom of the page 64, this may
be what you were referring to before M. Schneider that
says "mtigation shall include seed collection.”" |
noti ced you del eted a provision regarding seed collection
on page 59 of your comments. So --

M5. NISHIDA: This is -- | elimnated from59 and
it had been also restated in nunber five. So | elimnated
t he ot her one.

HEARI NG OFFI CER RENAUD:  Al'l right. Do we still
have the seed collection details somewhere?

M5. NI SHI DA:  Yes.

HEARI NG OFFI CER RENAUD: Al'l right.

MS. GANNON: And we can just clarify in the other
seed collection provision, we did have the exception that
seed collection was required where | think this is
consistent with our stipulation where it was allowed with
tim ng.

MB. NI SHI DA: Right.

M5. GANNON: And the concern is we can't go and
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do seed collection right now, because we don't have the
right grants fromthe BLM So we had tal ked about that it
woul dn't be required per species before we couldn't do it
before Phase | A or B as needed for the construction

MS. NISHI DA: | got the inmpression that 1B was
going to be later. Phase IA was going to be -- was going
to be starting this fall and going into next year. So --

M5. GANNON:  Qur concern is that the collection
timng for these species obviously varies per species. So
we're looking at a full year. And that's the way the
current schedule is set. W nmay be in 1B before that tine
period is up. So we were trying to define practicability
here to recognize within the first year of construction
seed collection and may not be possible for the activities
that will be occurring.

HEARI NG OFFI CER RENAUD: So basically we're
tal ki ng about whether or not to include the word
available. Is that really what we're --

MR. BABULA: | think they want to put back in and
1B.

MS. GANNON: And 1B, yes.

MR. BABULA: This is on page 65, top paragraph
Because | guess our understanding was this only one 1A
woul d be of concern and that by the tinme 1B cones around

they would have time to collect. But they indicated that
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may not be the case.

M5. GANNON:  Correct.

HEARI NG OFFI CER RENAUD: Staff's position on that
is not to do that?

MR. MEYER Just a clarifying question. G ven
the type of devel opnent you're doing on the project where
you' re avoi ding nany of the areas and you are just
basi cal | y novi ng di sturbance to the pedestals rather than
avoiding the entire environment, is there a problemwth
seed collection outside the areas you're i mediately
i mpacting?

M5. GANNON:  We think where it's feasible to do
this, we don't have a problemw th doing it.

HEARI NG OFFI CER RENAUD: Ckay. So we're not
tal ki ng about doi ng any seed collection. You' re just
sayi ng that you would ask that there wouldn't be a
requi renent for seed collection in those areas that are
bei ng actively devel oped.

MS. GANNON: Wthin the first year

HEARI NG OFFI CER RENAUD: Ckay.

M5. GANNON:  Yes.

HEARI NG OFFI CER RENAUD: But you woul d be doing
seed collection within the first year in areas that are
not directly inpacted by construction activities on those?

M5. GANNON: Wthin the first year, correct. So

EHLERT BUSI NESS GROUP (916) 851-5976
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that obviously for fall species we wouldn't be doing
collection until next fall. But as feasible, we would be
doing it. But what nakes this problematic is the prior to
construction | anguage and then the exclusion of 1B

HEARI NG OFFI CER RENAUD: Ckay. Thank you.

Al right. |Is there anything further on
Condition of Certification Bio 13? | see there are sone
smal | changes. No. What are we tal king about? Bio 19.
Any further on Bio 19? 1In particular, |'mwondering about
the mtigation security issue on page 70 prior to the
start of ground disturbing project activity. Applicant
have a comment on that?

M5. GANNON: | will be providing the | anguage
earlier that relates to the relates to the long-term
managenment funding and | think we would cross check to see
that that's consistent with this |anguage.

HEARI NG OFFI CER RENAUD:  All right. And | think
that al so goes over to the verification. The |anguage in
the PMPD a big on page 73 was saying that the security had
to be provided as described above. And staff is proposing
to ensure | anguage security adequate to acquire
conpensation mtigation |lands or take the habitat
enhancenent. | guess our concern would be here that that
may not therefore allow for the nesting, which was

contenplated in the PMPD anal ysis and | anguage. O we'd
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like to make sure it does explicitly allow for that.

HEARI NG OFFI CER RENAUD: Where is this again?

M5. GANNON: On page 73 of staff's comrents under
verification, the mddle of the page.

HEARI NG OFFI CER RENAUD: Staff, why did you want
to add that |anguage?

MS. NI SHI DA: W do have item nunber four, page
67. We do have the allowance for the nesting of
nmtigation here.

HEARI NG OFFI CER RENAUD: Wl |, that was al ready
in the condition.

M5. GANNON: | think what we're concerned about
is the nesting of nmitigation but also the nesting of
security.

HEARI NG OFFI CER RENAUD: So staff, again, what's
your reasoning for adding this |language in the m ddle of
page 737

MS. NI SHI DA: Okay. In case the rare plant
habitat acquisition is not satisfied with acquisition
through Bio 10, that's why we wanted to break out the
security for the rare plants.

MS. GANNON: We think this goes down to this is a
deci si on again that you were adjudicating earlier

HEARI NG OFFI CER RENAUD: Very good. We'll take

it back. Thank you. Now, on page 74, staff has proposed
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deleting a -- about the status and distribution study.
Applicant, do you have a response to that?

M5. GANNON: We agree with that.

HEARI NG OFFI CER RENAUD: Ckay. Anything else on
Bio 19 then?

MS. GANNON:. Not fromthe applicant.

HEARI NG OFFI CER RENAUD: Bi o 19, anything?

M5. MLES: Not from CURE.

HEARI NG OFFI CER RENAUD: Let's nmove on to staff's
new Condition 22. Applicant, want to tell us what you
t hi nk about this?

MS. GANNON: We think that the PMPD s | anguage
about phasing and nesting is appropriate. W would urge
the Conmi ssion to -- Committee to stay with the | anguage
that is as it is described in each one of the conditions.
We think that this is -- we found the way this | anguage is
proposed is confusing and hard to refer back and to relate
to the other conditions. W think it's cleaner and better
to retain the approach that has been adopted by the
Committee.

HEARI NG OFFI CER RENAUD: All right. And staff,
what's your reasoning? | see your comment here that
you're trying to -- looks like you're trying to be
hel pful .

MS5. NISHI DA: Yes. This is very simlar to what
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is being used for Calico.

M5. GANNON:  And for the record, we have not
agreed to it in Calico either.

COW SSI ONER BYRON: Can the staff speak to
whet her or not this alternative condition is being used in
any other proposed deci sions?

MS. NI SHI DA: There are these phasing -- phasing
Conditions of Certification for other projects. |vanpah
has sonet hing but not quite, and | believe Blythe has
somet hi ng which brings in the phasing. But they're al
different. And this is nost simlar to Calico. In fact,
Calico was used as the nodel for this one.

COW SSI ONER BYRON:  As | understand it as an
alternative condition whether or not the applicant agrees
toit, they're not required to use this condition;
correct?

UNI DENTI FI ED SPEAKER: The openi ng par agr aph
says, "As an alternative to providing nitigation of
security, et cetera, the project owner nmay elect" --

M5. GANNON: But | think the way that if you read
all of the comments together they were striking out the
posi ng and the nesting provisions and a | ot of the other
conditions and placing it here. So | think that the way |
read it was the proposal was we either provide everything

up front, we don't phase at all, or we go with this
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| anguage. |s that what you're intendi ng?

MR. MEYER  Maybe | m sunderstood your question

COW SSI ONER BYRON: Go ahead and repeat it,
because it's a good question

M5. GANNON: The way | was reading this was
Conmi ssi oner Byron was saying this is an alternative. And
what you're really proposing is this an alternative to the
phasi ng and nesting that was included in the PMPD and this
woul d be another option that woul d be exercised to phase
the security and to address the mtigation needs. | don't
t hi nk we woul d have an objection to it.

But again, we felt that the phasing and nesting
was appropriate with the PMPD and superior to this.

MR, GALLAGHER: But your question was, ELLA, if |
may restate, virtually your other |anguage taking out the
ot her phasing and nesting | anguage in Bio 10 and Bio 17
and Bio 19 --

M5. GANNON: So this was the override.

MR, GALLAGHER: And in those conditions just
leaving it as you pay all the security up front. And the
only way you woul d do phasing is through this new
condition. | think that the question was wasn't that the
way you sort of framed the issues? So this wasn't really
an alternative way of doing phasing. It's the way to do

phasing as an alternative to do all the mitigation
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security up front. And if the answer to that question is
yes, then we think it's as Ella said, it's cleaner and

nore straight forward to retain the structure of the PMPD

rather than separating it all in this new condition.
HEARI NG OFFI CER RENAUD: | think at |east ne, |
still don't understand staff's notivation here. Wy is

this here? This is conpletely new for this case. The
phasi ng proposed conditions in your brief wasn't in there.
| nean, so what is this about?

MS. NI SHI DA: Okay.

COW SSI ONER BYRON: | suggest you | ook at your
staff comment.

MR. BABULA: | did |look at that. It wasn't very
hel pful .

MR. MEYER Basically was witten by the counse
that was working with biology that as unfortunately not
here the monment. Generally to try to work a way through
the conpliance unit for themto be able to enforce the
whol e phasing options so they're trying to find a way that
it would all ow the Energy Commi ssion as conpliance unit
post certification to nmake sure that all of the various
phasi ng requirenents were actually conplied with rather
than having it spread throughout the very |long bio
condition. So that was the intent.

HEARI NG OFFI CER RENAUD: As we understand it
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though, it is spread throughout. Right? And then we're
adding this other layer. There was not a whol esal e
renoval of those provisions fromthe conditions.

MR. MEYER  That's correct.

M5. GANNON: That's correct.

HEARI NG OFFI CER RENAUD: Anything further from
appl i cant or anybody?

M5. GANNON: No. Again, | think we object to
many of the details in here. | don't knowif there is any
reason of going into it.

HEARI NG OFFI CER RENAUD: | think the Committee
has enough informati on here on this one. Thank you.

Okay. Well, that seems to conclude our run
through staff's comments. Let's see. CURE, were there
any of your coments that we did not touch upon or would
you like to expand upon?

M5. MLES: This is sort of a bit of a sunmation,
but it does include a few new facts. |'m concerned about
a nunber of inpacts that were identified after the staff
assessnment was rel eased, the initial staff assessment.

And this include inpacts to flat-tailed horn Lizard
noverment corridors, inpacts related to the water supply
and the proposed new water supply, the Dan Boyer Well

Al so since the replacenment of the staff assessnent, it was

determ ned by the agencies and by staff and in the PMPD
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itself that there is a significant inpact to foraging
habi tat for Peninsul ar bi ghorn sheep, which is an
endanger ed speci es.

And in addition, in the initial staff assessnent,
there was no mitigation included for inpacts to cultura
resources, which are significant and unnmitigable. So |
just wanted to point out that the public has never had an
opportunity to comrent on these and receive a response to
comment as would typically occur. And as is required by
CEQA and in addition to that, there are the new
alternatives, the 709 negawatt configuration and the big
horn mtigation for tamari sk renpval. Those were not
included in the initial staff assessnent. And in
addition, they were not analyzed by staff, and we fee
that in addition to violating CEQA' s requirements these
changes be recirculated for public comment. W also think
that in particular the 709 negawatt reconfiguration and
the tamari sk rempoval proposal need to be anal yzed by staff
subj ect to Comm ssion regulation Section 1742. And so we
believe that this project is not ready to be approved.

HEARI NG OFFI CER RENAUD:  Thank you.

Anyone el se here wish to state anything before
ask the parties who are on the phone?

MR, MEYER  Just very brief just to | et people

know |' ve devel oped sonme additional comments on the PMPD
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and in the cultural resource section which | will send an
e-mail to all parties sinply correcting -- it was when the
BLM vote the original suggested condition they just
referred to the CEC in general. But we just want to
replace the -- CECwith CPM so it doesn't require a
busi ness neeting for these issues.

MS. GANNON: W woul d support that change.

MR MEYER We'll e-mail that out to all parties
in a few mnutes.

HEARI NG OFFI CER RENAUD: Thank you, M. Meyer.

And the applicant.

MS. GANNON: On behal f of the applicant, we would
like to thank the Conmittee for all the work on this
project and for the PWPD and for going through the
conditions today. |It's obviously been a challenging
process for all of us, but | think that the PMPD deci sion
is a sound and wel| supported decision and we appreciate
all of your effort.

HEARI NG OFFI CER RENAUD: Thank you.

M. Budlong, | see you're still there. Do you
have anything to state to the Conmittee with respect to
t he PMPD?

MR BUDLONG Yes. I'mstill here. No, | have
not hi ng nore to add.

HEARI NG OFFI CER RENAUD: Thank you for your
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partici pation.

M. Allen MDonney, are you still there?

MR, MC DONNEY: Yes, sir.

HEARI NG OFFI CER RENAUD: Have anything to add to
t he proceedi ngs here?

MR, MC DONNEY: No, sir. Thank you. It was very
educational, and I'mlooking for in future to see what's
goi ng to happen. Thank you.

HEARI NG OFFI CER RENAUD: Thank you.

Anyone from California Native Plant Society on
the ine? Al right. Thank you.

At this point, we will accept public comrent.
This will be an opportunity for nembers of the public who
have been participating or listening in to address the
Conmittee briefly. 1s there anyone here in the roomin
Sacranmento who woul d wi sh to comment ?

Seeing none, is there anyone on the phone who
woul d wi sh to conment to the Committee? |f you want to
just go ahead and start. No one. All right.

Thank you. W do appreciate everyone's coments
on the PMPD here. The process now will take the Commttee
back to its offices to consider these comments and prepare
a docunment which we will call an errata. The errata wll
contain any changes that the Commttee decides are

appropriate to nake to the PWMPD. And the errata and the
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PMPD t oget her woul d then be presented to the ful
Conmi ssion for a vote on the project the Septenber 29th
busi ness nmeeting. The public comrent period is stil
open. Feel free to submt your comments as to parties.
We did ask that the party's comments be submitted by
Septenber 16th and you did conply with that. W
appreciate that very nmuch. | think --

M5. MLES: Just to clarify. | believe you asked
for initial conments; is that correct?

HEARI NG OFFI CER RENAUD: Yes. Meaning that if
you had coments in response to the comments of others,
then you woul d be able to respond to those.

Al right. And with that, | think we'll adjourn
Thank you.

(Thereupon the hearing concluded at 12:26 p.m)
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