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PRQCEEDINGS
2:32 p.m.

PRESIDING MEMBER GEESMAN: This is a
workshop of the California Energy Commission's
Renewables Committee. The topic is revisions to
our guidelines for RPS eligibility in program
implementation.

I'm John Geesman, the Presiding Member
of the Commission's Renewables Committee. To my
left Commissioner Jackalyne Pfannenstiel, the
Commiggion's Chair and Associate Member of the
Renewables Committee., To my right, Suzanne
Korogec, my Staff Advisor.

Kate, why don't you get us started.

MS. ZOCCHETTI: Thank you. I'm going to
lower the lights just a little bit here. So,
welcome, everyone, good afternoon. Can you all
hear me? Thank you.

I'm Kate Zocchetti; I'm the Program Lead
for the RPS program at the Energy Commission. I
want teo thank you for coming today. I'd like to
announce that if you are calling in and you don't
realize that you can observe our slides here by
going online at www.energy.ca.gov/webcast.

Likewisge, if you want to call in, you
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would c¢all the number B00-779-9469, and the
passcode is workshop. And for those parties that
have been trying to call in during the businesgs
meeting, we apologize for the delay, again.

Just briefly go over the agenda. You've
met the Renewables Committee. I'm going to go
over our proposed changes to three of our
guideboocks for the renewable energy program.
That's the RPS eligibility guidebook, the new
renewable facilities program guidebock, and the
overall program guidebook.

I'll briefly go over our schedule that
we've planned for the adoption of these revised
draft guidebooks. And after that there will be
opportunity for public comment, both from the
feolks that are c¢alling in, and those here in
attendance.

For the attendees that are here we asgk
that you £ill out a blue card if you do want to
make comment today; and give that to Heather here.
Also give our reporter your business card. And
when you are called to speak, please step up to
the microphone there in the center of the room.
And we'll have, I believe, the phone callers after

that. And all commenters, please identify
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yourself and your affiliation before you begin.

We haven't planned a break, but
depending on how long we could go, we could
introduce a break.

So, I'll just give a very brief
background of the goal of the renewable portfolio
standard, 1is to increase the diversity,
reliability, public health and environmental
benefits of California's energy mix.

As I'm sure most of you know, our
current legislative goal from $SB-107 last year is
20 percent of renewables by 2010; and staying with
the increase of at least 1 percent per year. The
Governcor has expanded that geal to 33 percent by
2020.

Qur roles, along with the PUC, are
defined by the legiglation. And the Energy
Commission roles are to certify the facilities as
RPS eligible; to design and implement an
accounting system to track generation; and to
distribute SEPs, supplemental energy payments.

Our process is to implement RPS rules
through these guidebooks which are revised as
needed to respond to public comments, lessons

learned, regulatory development, and, of course,
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legislative mandate.

When we have a business meeting adoption
they become, these changes that we make become
immediately effective.

So, I'1ll just launch into the proposed
changes. In the summary form you do have access
to the entire guidebook for RPS eligibility. All
three guidebooks online. We have copies of the
table of the RPS eligibility guidebook showing the
c¢hanges in underline and strikeout. So I'm just
going to go over a few of the highlighted sections
and the changesgs we've made.

Previously we had two sections that
dealt with facilities that use multiple fuels,
including fossil fuel. So we thought it would be
easier for the reader to combine those two
sectionsg into one new gection. We really didn't
change too much, but we did combine them into one
section called renewable facilities using fossil
fuels. So that's where you will find information
about multi-fuel facilities.

In that section we clarify that for QFs
operational before 2002, in order for them to use
up to 25 percent of fosgil fuel and gtill count

all of their generation as RPS eligible, this is
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5
clarified to show that this exception only applies
to facilities that were renewable QFs prior to
2002.

And also it requires -- it doesn't say
it here, but it says it in the guidebook -- that
they must currently be certified as a renewable
QF.

Again, in that same section for biomass
facilities, it's a little clarification about what
we mean by de minimis, because the term de minimis
applies not only to the RPS program, but to
another program in the renewable energy program
that most of you are familiar with, the existing
renewables facilities program.

We allow, as per the legislation, a de
minimis amount of fossil fuel use and gtill
account a hundred percent of the generation as RPS
eligible. And the Energy Commission defined 2
percent to mean de minimis for the RPS and SEPs.
But it's 5 percent for the existing renewable
facilities program.

And then if the facility generation
exceeds the de minimis amount per these
definitions, then only the generation that is

renewable will be counted towards RPS.
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Moving on to the delivery reqguirement
section, we wanted to clarify that for out-of-
state facilities deliveries can be from any
location in the WECC, in the Western Electricity
Coordinating Council, as long as the energy is
delivered into California.

We wanted to revise references to NERC
tags previously by changing that term to NERC
etags to reflect industry standard terminology.
Everything's electronic, so.

On to the tracking system section,
WREGIS, the Western Renewable Energy Generation
Information System, we have modified the
requirement that was previously already in the
guidebook that said that participants in RPS must
participate in our accounting system, to note that
we will begin requiring participation January 1,
2008. And I made a little note there that it's
not in the guidebook but I wanted to point out to
everyone who doesn't know, that WREGIS has waived
fees for 2007.

And just sort of an aside, although I
know it's important to folks, that we have tried
to reformat and make ocur forms easier by last time

we modified our guidebooks, which was in March, we
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bifurcated the forms so that if you didn't have
certain sections that applied to you, you didmn't
have to skip over that part and have a 1l2-page
long form.

So we did find out after that that some
of the forms that were in the hardcopy guidebook
that was posted online differed from those that we
revised pursuant to some folks asking for a little
bit easier format. We found out that there were
some inconsistencies. So we apologize for that.
We accepted both kindg. And so the current
guidebook will reflect those changes.

We just clarified that under
supplemental energy payments that SEPs are not
available for electricity use to service load that
is not subject to the PGC.

And one SEP form was modified. A
calculation was modified. It explains it here.
That ig something that has already been posted
online for everyone's convenience. That is to
calculate the per-kilowatt-hour supplemental
enexrgy payment to be paid out over ten years. And
to calculate that it may be paid over ten years if
no cap is applied.

I don't necessarily need to read these
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definitions to yvou, but we did modify our
definition for RPS purposes, our definition of
electrical corporation, includes PacifiCorp,
Sierra Pacific, Mountain Utilities and Bear
Valley. But for the existing and all the other
programg under the REPA, the renewable energy
program, we added Bear Valley.

In the overall guidebook, which the
definitions -- I'm gorry, I just mention these
definitions, they are in the overall guidebook,
but they're alsoc reflected in the RPS eligibility
guidebook and the new guidebook. But the overall
program guidebook ig really the home of the
definitions. And we've modified the definitions
of these terms to make it more clear. And we've
also added some more definitions that we thought
readers would appreciate.

As most of you preobably know there are
two bills on the Governor's desk that would affect
our RPS eligibility guidelines. Senate Bill 1036
would basically remove SEPs from the Energy
Commission's purview. And Assembly Bill 809
changes the definition of eligible hydroelectric
facilities.

So, with that in mind, we have drafted
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9
our schedule, being cognizant of if one or both of
those bills passes, we will need another revisgion
to our guidebooks. If neither of them pass we
plan to, after today's workshop and considering
everyone's comments, and incorporating all of
that, we will send out revised guidebooks. And we
plan for adoption in November.

However, if one of those bills, or both,
of course, are passed, then we will need to
reflect those legislative changes in a second
revision that would be publicly noticed in
November with plans for adoption in December. So
it basically bumps it by about a month.

So we do hope that all this is finished;
and we plan that it is all finished by the end of
the year.

This is where we would appreciate
receiving your comments in writing by this Friday.
And the addregs is shown here. You do need to
send, I believe it's 12 copies to dockets. That
infermation is on your workshop notice, those
details. This is our contact information if you
have specific guestions abcocut any one of the
guidebooks. If you haven't already reviewed the

guidebooks they're available online in underline/
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strikeout.

That is the end of my presentation. We
can go back to the schedule -- or the agenda, I
should say.

So, open it to public comment.

PRESIDING MEMBER GEESMAN: Yeah, let's
take thig fairly slowly. These are staff-proposed
changes. I think that members of the public,
you're catching the Committee fairly cold on the
subject. B8So, if we have to take some time to
fully understand the context of what you're
commenting upon, please bear with us.

I'd also emphasize the value of written
comments. We take thosgse gquite seriously, read
through them, and carefully evaluate what the
impact of the staff recommendation ig, and the
asgociated comment, before coming to a conclusion
as a Committee.

So, I'll go with blue cards. First one
up is Scott Galati representing GB, LLP. I see
you wear various hats, Scott, but who ig GE, LLP?

MR. GALATI: That's surprising, that’'s
my firm.

{Laughter.)

MR. GALATI: I'm never here on my own
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11
behalf. But I am here on my own behalf, and I
would like to thank you very much for the
opportunity to make public comment.

As you know, both of you, that I'm not
new to thig area, but I've been asked recently by
different proponents of renewable facilities, both
out of state and out of the country, on how one
would demonstrate the LORS compliance analysis.

And so I'm here to ask a few questions
and try to get some guidance on that. And maybe
we'll be able to follow up with some written
recommendations on maybe where we can have sgome
clarifications.

First with respect to ocut of country,
one of the things that I wanted to have some
clarification on, and we've been working with
staff, I think, ¢losely and having dialogue on
thig, ag well. But I'm still confused, and I
think that's my fault.

When a facility is going to be built out
of the country, my understanding is that there
would be a 1list of the LORS that would apply to
that facility if it were built in this country, in
California. And that there would be an assessment

of whether or not the project would comply with
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those LORS.

And I'm having difficulty on how I'd
demonstrate that. One way that comes to mind, and
a way I think that makes sense, would be -- I'm
going to try to give a specific example.

Let's take the area of cultural
resources, which is one of the areas listed.

There are several federal and state laws that
apply in California to both investigate, identify
and protect cultural resource sites.

The way I would like to show that is a
demonstration outside the country that they have a
similar series of laws that result in the same
investigation and protection of cultural sites
that are important to that country.

I can think of no other way to
demonstrate that an out-of-country facility would
be as protective of the environment, especially in
the area of cultural resources, for example.

This is a much more of a programmatic
approach, and wag wondering if that was what was
intended; or can we have some additiconal guidance
in the guidebeook that that might be applicable.
And, again, I'm talking about out of country.

PRESIDING MEMBER GEESMAN: Well, let me

PETERS SHORTHAND REPORTING CORPORATION
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gtart, and, Gabe, maybe you can help us on this.
What's our constitutional ability, as a state, to
apply a state standard out of country? And I
presume the countries we're talking about are
either Canada or Mexico, because of the
requirement that you be connected to the WECC
grid.

MR. GALATI: Right, and I'm going to
talk about Canada.

MR. HERRERA: Commisgioner Geesman, the
law doeg not --

PRESIDING MEMBER GEESMAN: Microphone.

MR. HERRERA: The sgstate law does not
require that the Energy Commission apply
California standards, environmental standards, on
this out-of-country, or even an out-of-state
facility.

What the law does regquire is that a
facility that's located out of country be
developed and operated in a manner as protective
of the environment as a similar facility in
California.

S5c the way the Energy Commission adopted
its guidelines is to say show us, Mr. Out-of-State

Facility, how you're going to operate and develop
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14
your facility in such a way that it doesn't cause
certain environmental standards to be exceeded.

We want you to compare those environmental
standards to the environmental standards in
California.

And the guidebook identifies the 16 LORS
environmental categories that the Commission uses
for purposes of power plant sgiting cases.

Now, Mr. Galati has a unigue opportunity
here, because this is the first time we'wve got an
out-of-country facility coming to us seeking
certification. 8o, I think we will probably need
to revise the guidelines once we go through this
once.

But I have talked to Mr. Galati; I've
talked to PG&E and others, as well, about how we
would reguire this. And I think what Mr. Galati
has propesed, I think, is a reasonable approach
with respect to cultural resources.

With respect to other resource
categories like air quality and water gquality, I
think we would expect to see the environmental
standard in California, say for example, if it's a
certain percentage of dissolved solids per volume

of water in California, that the standard in out
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of country be as protective, or as rigorous as
that reguirement.

PRESIDING MEMBER GEESMAN: Do we have
the ability under NAFTA to do that?

MR. HERRERA: To do?

PRESIDING MEMBER GEESMAN: To do that as
vigorous as California, or as rigorous as
California?

MR. HERRERA: Well, I think until an
appellate court tells us that California's law is
uncongtitutional, I think we're compelled to
follow those requirements.

PRESIDING MEMBER GEESMAN: Well, I think
we're compelled to follow the statute, but I think
we're also compelled, if we can, to construe it in
a fashion that's both consistent with --

MR. HERRERA: Right.

PRESIDING MEMBER GEESMAN: -- the
congtitution and what treaties the country has
entered into.

MR. HERRERA: And I don't think we're
trying to apply the law in such a way that we
would violate either federal law or international
treaty law.

PRESTIDING MEMBER GEESMAN: Okay.
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MR. HERRERA: But again this is an
opportunity for us to perhaps make some revisions
after we go through this process for the first
time.

MR. GALATI: Yes, and as a person who's
trying to write it right now, I have very specific
examples. Like, for example, let's take bioclogy.
In California we have designated California-
protected species. They are not going to be the
same protected species that are in B.C. But there
are protected species and a whole regime for
protecting what Canada has determined is an
important environmental biological resources.

I would like to show that scheme as
oppesed to the standard. And part ©of the reason
is when you look at several of the items, air
guality might be one that's different; water
gquality might be. But most of them, it's very
hard to say what is the standard. It's six.

Above gix is bad, below six is good. It'e very
very hard to identify those.

And so I think the word standard is
certainly tripping me up. &And I keep coming back
tc a more programmatic process appreoach. And I

just wanted to get a feel from the Committee --
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because it's certainly what I'm proposing to
Gabe -- just want to get a feel from the Committee
if we're heading in the right direction, or if we
could get more guidance in this document that
would say that that's cokay. Because I'm a little
concerned about how I make the demonstration, as
it's currently written.

MR, HERRERA: I think it's going to be
difficult for program staff to determine that what
Mr. Galati presents is adequate to actually see
it. I mean we certainly have, I think, several
months go make some revisions, if necessary. And
hopefully during that time period I can work with
program staff and Mr. Galati to see exactly what
they've identified and how that would work.

But I think the law does require
something more than an out-of-country facility
merely indicating that it complies with its own
regquirements. Becausge if that wasg the case, the
California Legislature didn't need to enact laws
to require an out-of-country facility to comply
with its own requirements. It would have to
comply with its own requirements irrespective of
California law.

So I think what California requires is a
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little bit more. And we're trying to demonstrate
that and require applicants to send us more
information.

PRESIDING MEMBER GEESMAN: So, take the
cultural resources area as an example. If Canada
had no particular requirements in the cultural
resources area, then it would be your view that we
would be applying the statute and saying, aha,
this one is deficient because they are not
protecting cultural resources in the same way that
California is.

MR. HERRERA: Right. But in that case
if there wasn't something comparable, then I think
what would happen is we could say, or the facility
operator/developer could say, we'll agree to
operate or develop cur plant subject to these
conditions that will essentially provide the same
or the eguivalent level of protection.

PRESIDING MEMBER GEESMAN: Same or the
equivalent level. I mean this is a slippery
slope, isn't it?

MR. HERRERA: It is. It's very
glippery.

ASSOCIATE MEMBER PFANNENSTIEL: And it

seems like when you get into air quality and water
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gquality it becomes even more difficult because
it's hard to say that they have to be exactly the
California standards.

MR. HERRERA: Right.

ASSQOCTIATE MEMBER PFANNENSTIEL: Because
most provinces may not have exactly the same
standards as California.

MR. HERRERA: And they could vary
depending on location within a province. And that
holds true, I mean, depending on where you're
located in California, the standards could be
different.

PRESIDING MEMEER GEESMAN: Right.

MR. HERRERA: With respect to air
quality, --

PRESIDING MEMBER GEESMAN: We allow
local variation to a considerable extent in
California in many of our standards, and that's
congidered to be good government, to recognize
that local variation.

MR. HERRERA: And I think we allow that
in the guidebook now by allowing the applicant to
identify whatever location in California they
decide to compare their out-of-country facility

to.

PETERS SHORTHAND REPCRTING CORPORATION
3336 BRADSHAW ROAD, SUITE 240, SACRAMENTO, CA 95827 / (916)362-2345




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

20

So we don't say, pick the most rigorous
environmental transmission in California, which
may be --

ASSQOCIATE MEMBER PFANNENSTIEL: So it
could be the least rigorous?

MR. HERRERA: Yesg, it could be. We're
not saying use South Coast Air Quality Management
District's air pollution standards. We're asking
applicants to tell us which standards they would
compare their facility to.

PRESIDING MEMBER GEESMAN: And you think
that's a reasonable interpretation of what the
Legisgslature wanted in drafting this requirement?

MR. HERRERA: I think it is. And the
reason I think so is because facilities, even if
gited in California, could vary in terms of what
standards they would need to comply with it. The
standard sgays a gimilar facility in California.
The Energy Commission, I guess, has the discretion
to decide where that similar facility is located,
but it's chosen to give the developer the
discretion to decide for himself. To that degree,
it has provided a little flexibility.

MR. GALATI: One of the things we

certainly don't want to do is cherry-pick, okay,
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and --

PRESIDING MEMBER GEESMAN: How could you
avoid it?

MR. GALATI: I have an idea.

PRESIDING MEMBER GEESMAN: Okay.

MR. GALATI: Let's take the area of
noise, for example. There are noise standards
that are developed by the community in generally
noise elements in California. That's how it's
done. Some communities decide to put a higher
value on gquiet nighttime hours than other
communities.

If I could show you B.C. did the same
thing, wouldn't I be showing yvou that they're
protective of noise for the community of B.C. the
same way California would be? I don't have to
tell you the number is 45, because I'll go find a
number that's 65.

PRESIDING MEMBER GEESMAN: Sure.

MR. GALATI: Because I can.

PRESIDING MEMBER GEESMAN: Sure.

MR. GALATI: And I don't think that that
is really what's intended. I would prefer to say
here's the program how they do it. 1It's a similar

program how we do it. While the results might be
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different, I don't know what the resgults are geoing
to be, the results are both protective of the
environment, as applied by their own laws.

And I think it's the standards when I
start to gquantify them that I'm really having
difficulty. 80 I keep coming back to something
more programmatic and something that is, you know,
more process and programmatic oriented. And T
know that that's where we sort of, we're not maybe
seeing a hundred percent eye to eye. I'm just
having difficulty literally doing it, as opposed
to thinking about how to do it.

PRESIDING MEMBER GEESMAN: Do you think
that approach would address each of the enumerated
LORS that the guidelines articulate?

MR. GALATI: Certainly most of them. I
haven't yet found one, other than air quality, I
could say, you know, in a biomass facility what is
the emissions, or, you know, what I would try to
show is, you know, it's an offsetting approach, or
whatever, or something like that so that the net
result is X as opposed to a number.

But with respect to land use, that's a
tough one. You know, land use entire regulation

is done by city councils and supervisors based on
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the wills of the community. 8o, height wvariances
and all the local igsues related to land use, I
could pick a place where I was comparing a B.C.
wind facility so it didn't need a height variance.

But I'm not sure that that's really
getting around it, because I'l1l be maybe building
a wind facility and I pick a place in Califormia
it wouldn't make sense to build a wind facility.

S0, what I'd like to do is, again, make
an attempt to try to show that there is a seriesg
of laws in place by working with B.C. council to
determine this is how we protect our land use
decisions. This is how we protect noise.

And then the Commisgsion can look at
those and say, that makes sense to us.

PRESIDING MEMBER GEESMAN: Are you going
to raise a comment about in-U.8. facilities, as
well? Or can I jump to that hypothetical?

MR. GALATI: Yeah, I had a comment on
in-state facilities, only because I just wanted
clarification. My understanding is in-country,
out of state, that my understanding that that's a
different analysis.

We're looking to see whether or not

something right cross the border is really
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affecting California. As opposed to whether it's
just as protective as Califormnia.

We're looking at something so if I'm in
the beginning of a watershed that ends up in
California, something I do here affects a
California standard, that, to me, if I'm across
the border and my air emissions go¢ into
California. Those are something that I think are
easily addressed.

That's my understanding how that isg
interpreted, is whether I'm causing or
contributing to a wviolation of California
standards. Not whether the facility, itself,
complies with California standards. Or is as
protective as California's. Am I interpreting
that right?

MR. HERRERA: That's correct, yes.

PRESIDING MEMBER GEESMAN: Okay.

S0, Gabe, your concern isg the direction
Scott is headed in is simply saying that my
facility will comply with all of the local laws in
my jurisdiction, and that it's not providing any
meaningful significance to the words that the
Legislature adopted in this standard or in this

reguirement?
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MR. HERRERA: Yeah, that's my
reservation, is the Legislature would not have
needed to speak on that particular point for an
out-of-country facility to comply with the ocut-of-
country requirements. So the Legislature must
have meant something more than just that.

But if S8cott is suggesting that his
analysis will compare standards to the extent
there are numeric standards to compare to. And to
the extent they're not, like resources, cultural
resources for example, then perhaps in those
particular areas he shows that what the out-of-
country facility does, or other country does,
evaluates or utilizes a process to make sure that
there aren't any impacts in that resource.

Perhaps that would be adequate. Again,
the --

FRESIDING MEMBER GEESMAN: Are the words
of the sgstatute that apply to out-of-country the
same as the words that apply to in-country but out
of state?

MR. HERRERA: No, they're different.

PRESIDING MEMBER GEESMAN: Okay, so the
Legislature clearly contemplated a different

standard --
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MR. HERRERA: Yeah.

PRESIDING MEMBER GEESMAN: -- to address
the two situations.

ASSOCIATE MEMBER PFANNENSTIEL: Are the
words in the statute essentially what we have
picked up in the guidebook?

MR. HERRERA: Yes.

ASSOCIATE MEMBER PFANNENSTIEL: Okay, so
those are very different.

MR. HERRERA: 