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STATE OF CALIFORNIA - NATURAL RESOURCES AGENCY EDMUND G. BROWN JR., Govemor

CALIFORN IA ENERGY COMMISSION
,I516 NINTH STREET
SACRAMENTO. CA 95814-5512

May 24,2017

F. Jackson Stoddard
Attorney for BSH Home Appliances Corporation
Morgan, Lewis & Bockius LLP
One Market
Spear Street Tower
San Francisco, CA 94105-1596

RE Application for Confidential Designation for Appliance Efficiency
Settlement Gomm u n ication
16-ENFORCE-o2

Dear Mr. Stoddard

The California Energy Commission is in receipt of an Application for Confidentiality
submitted on behalf of BSH Home Appliances Corporation (Applicant). The application
seeks confidential designation for "BSH Home Appliances Corp. Confidential Business
lnformation" (Confidential Record).

The application states that confidentiality is sought for commercially sensitive
information related to a settlement communication. Applicant states that it is feasible to
mask the information contained in the Confidential Record by summarizing the data with
that of other manufacturers, thereby removing any information identifying Applicant. The
Confidential Record has not been publicly disclosed.

A properly filed Application for Confidentiality shall be granted under the California Code
of Regulations, title 20, section 2505(a)(3XA), "lf the applicant makes a reasonable
claim that the Public Records Act or other provision of law authorizes the [Energy]
Commission to keep the record confidential." The California Public Records Act allows
for the non-disclosure of trade secrets. (Gov. Code, S 6254(k); Evid. Code, S 1060.)

California courts have traditionally used the following definition of trade secret:

A trade secret may consist of any formula, pattern, device or compilation of
information which is used in one's business, and which gives him an opportunity
to obtain an advantage over competitors who do not know or use it. . . .
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(Unbe v. Howe (1971) 19 Cal.App.3d 194, 207 , citing the Restatement of Torts, vol. 4, $
757, comment b, p.5.)

California Code of Regulations, title 20, section 2505(aX1)(D), states that if an applicant
for confidential designation believes that the record should not be disclosed because it
contains trade secrets, or its disclosure would otherwise cause loss of a competitive
advantage, an application shall state: 1) the specific nature of the advantage; 2) how the
advantage would be lost; 3) the value of the information to an applicant; and 4) the ease
or difficulty with which the information could be legitimately acquired or duplicated by
others.

The application addresses these four elements: 1) the Confidential Record contains
commercially sensitive business information and constitutes a settlement
communication; 2) disclosure of the data and information could harm Applicant's
business interests; 3) the information will facilitate settlement and so avoid costs of
unnecessary litigation; and 4) the information cannot be legitimately acquired or
duplicated by others.

The application is clear that confidentiality is being sought for trade secret information
related to ongoing settlement discussions involving information of commercial value.
Therefore, Applicant has made a reasonable claim that the law allows the California
Energy Commission to keep the Confidential Record from public disclosure.

Applicant requests that the information be kept confidentia! permanently. Protecting
information essential to ongoing negotiations is in the public interest; therefore, it is
appropriate to g rant confidentiality i ndefi n itely.

For the reasons stated above, the request for confidential designation for the
Confidential Record is granted. The information will remain confidential indefinitely

Be advised that persons may petition to inspect or copy records that I have designated
as confidential. The procedures and criteria for filing, reviewing, and acting upon such
petitions are set forth in the California Code of Regulations, title 20, section 2506.
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lf you have any questions concerning this matter, please contact Michelle Chester, Staff
Counsel, at (916) 651-2935.

Sincerely,

Robert P. Oglesby
Executive Director

cc: Docket Unit, California Energy Commission
David lsmailyan, California Energy Commission
Paul E. Jacobs, California Energy Commission
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