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STATE OF CALIFORNIA- NATURAL RESOURCES AGENCY EDMUND G. BROWN JR. , Governor 

CALIFORNIA ENERGY COMMISSION 
1516 Ninth Street 
Sacramento, California 95814 

Main website: www.energy.ca.gov 

NOTICE OF EMERGENCY RULEMAKING ACTION 

READOPTION OF EMERGENCY REGULATION MODIFYING 
ALTERNATIVE AND RENEWABLE FUEL AND VEHICLE TECHNOLOGY 

PROGRAM FUNDING RESTRICTIONS 
(TITLE 20, SECTION 3103) 

California Energy Commission 
Docket No. 15-0IR-02 

August 14, 2015 

Pursuant to the requirements of Government Code Section 11346.1 (a)(2), the 
California Energy Commission (the Commission) is providing notice of proposed 
emergency regulatory action. The Commission proposes to readopt the emergency 
regulation modifying Title 20 Section 3103 of the California Code of Regulations (the 
Emergency Regulation). This action is taken pursuant to Government Code Section 
11346.1 (h). 

The Emergency Regulation eliminates a credit discounting requirement for projects 
funded by the Alternative and Renewable Fuel and Vehicle Technology Program. 

The emergency regulation and finding of emergency were first adopted on February 25, 
201 5 and approved by the Office of Administrative law on March 12, 2015. The 
readoption makes no changes to the finding of emergency nor to the emergency 
regulation. 

The Emergency Regulation effective on March 12, 201 5 will expire on September 8, 
201 5, unless the Emergency Regulation is readopted and extended for an additional 
90 days. This will allow the Emergency Regulation to remain in effect while the 
Commission finalizes a separate rulemaking to certify and make permanent the 
Emergency Regulation. 

The Commission readopted the Emergency Regulation and the Finding of Emergency 
at the Business Meeting on August 12, 201 5. The Finding of Emergency and the 
Emergency Regulation are attached to the resolution of adoption as Exhibits A and B 
respectively. It is anticipated that the Emergency Regulation and Finding of 
Emergency will be filed with the Office of Administrative Law (OAL) on 
August 20, 201 5. 

Government Code Section 11 346.1 (a)(2) requires that, at least five working days prior to 
submission of the proposed emergency action to the Office of Administrative Law, the 
adopting agency provide a notice of the proposed emergency action to every person who 



has filed a request for notice of regulatory action with the agency. After submission of the 
proposed emergency to the Office of Administrative Law, the Office of Administrative Law 
shall allow interested persons five calendar days to submit comments on the proposed 
emergency regulations as set forth in Government Code Section 11349.6. 

OTHER ACTIVITY FOR FUNDING RESTRICTIONS FOR THE ALTERNATIVE AND 
RENEWABLE FUEL AND VEHICLE TECHNOLOGY PROGRAM 

The Commission recently initiated a separate rulemaking action to certify and make 
permanent the Emergency Regulation through a ru lemaking in compliance with 
Government Code Section 11346.1 (e) (the Certification Rulemaking). The Notice of 
Proposed Action for the Certification Rulemaking was published in the California 
Regulatory Notice Register on June 12, 2015, and public comments for the 
Certification Rulemaking were due by July 28, 2015. The Commission held a publ ic 
hearing on , and approved, the Certification Rulemaking at its Business Meeting on 
August 12, 2015. The Commission docket number for the Certification Rulemaking is 
15-0IR-02 . 

PUBLIC COMMENT ON READOPTION OF EMERGENCY 
REGULATIONS 

In order to be considered, public comments on readoption of the Emergency 
Regulation must be submitted in writ ing to BOTH of the following: 

Office of Administrative Law (OAL) 
300 Capitol Mall, Suite 120 
Sacramento, CA 95814 

Or by email to: staff@oal.ca.gov 

Docket Unit 
Californ ia Energy Commission 
Docket No. 15-0IR-02 
1516 9th Street, MS-4 
Sacramento, CA 95814 
Or by email to: DOCKET@energy.ca.gov 
Or by fax to Dockets at (916) 654-3843 

Comments must identify the emergency topic and may address the finding of 
emergency, the standards set forth in Sections 11346.1 and 11349.1 of the 
Government Code and Sections 44272 et seq . of the Health and Safety Code. 

Comments must be received within five calendar days of filing of the emergency 
regulation. Please refer to OAL's website (www.oal.ca.gov) to determine the date on 
which the regulation is filed with OAL. 

PUBLIC ADVISER 

The Commission's Public Adviser's Office is avai lable to assist any person who wishes to 
participate in this proceeding. For assistance from the Public Adviser's Office, please call 
(916) 654-4489 or toll-free in California at (800) 822-6228 or contact 
publicadviser@energy.ca.gov. 
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Attachment 

RESOLUTION 
READOPTING EMERGENCY REGULATION 

AND FINDING OF EMERGENCY 

20 California Code of Regulations Section 3103 



RESOLUTION NO: 15-081 2-11 b 

STATE OF CALIFORNIA 
STATE ENERGY RESOURCES 

CONSERVATION AND DEVELOPMENT COMMISSION 

RESOLUTION 

WHEREAS, onF ebruary 25, 2015 the California Energy Commission ("Energy 
Commission") made a finding of emergency and adopted an emergency regulation that 
changed California Code of Regulations, Title 20, section 3103 (''§ 3103"); and 

WHEREAS, on March 12, 2015 the Office of Administrative Law ("OAL") approved the 
Energy Commission's emergency regulation, which became effective on March 12, 201 5; 
and 

WHEREAS, the Energy Commission: 

• Published, on June 12, 2015 in the California Regulatory Notice Register a Notice 
of Proposed Amendments ("Notice") to A lternative and Renewable Fuel and 
Vehicle Technology Program Funding Regulations Title 20, California Code of 
Regulations, sections 3100-31 04; 

• Delivered on June 12, 201 5 the N ot ice to every person on the Energy 
Commission' s Business Meeting Agenda, Alternative Fuels, and Transportation 
list servers and to every person who had requested notice of such matters, and 
posted the Notice on the Energy Commission's website; 

• On June 12, 20 15 also made publically available on the Energy Commission 's 
website the text of the proposed regulations, initial statement of reasons, and 
information upon which the proposal is based; and 

WHEREAS, the Notice specified that written comments must be submitted to the Energy 
Commission by 4 :00 p .m. on July 28, 201 5 and that a public hearing for consideration and 
possible adoption of the draft regulatory language would be held on August 12, 2015; and 

WHEREAS, the Energy Commission has considered those comments, comments received 
during this business meeting, staff's responses, and the entire record of this proceeding as 
reflected in Docket 15-0IR-02; and 



WHEREAS, the Energy Commission has considered the application of the California 
F.nvirnnmenta! Quality Act (CEQA) to the aduptivu of chis reguiation. as detailed in the 
aualysis ::.d forth in rhe Ju iy 30, 2Ul 5 Memorandum by the Chief Counsel's Office titled 
'·CEQA Application to Funding Restrictions for the Alternative and Renew able Fuel and 
Vehicle Technology Program" ("Memorandum''); 

THEREFORE BE IT RESOLVED THAT the Energy Commission adopts the findings in 
the Office of the ChiefCounsers Ju ly 30, 201 5 Memorandum that adoption of the 
proposed regulation is not a '·project"" under CEQA and California Code of Regulations . 
T itle 14, section 15378; and that in the event that adoption were determined to be a 
project, it would nonetheless be exempt from CEQA requirements pursuant to the 
'·common sense" exemption (Cal. Code Regs., tit . 14, § 15061. subd. (b)(3)); and 

BE IT FURTIIBR RESOLVED 11-IAT based on the entire record for Docket 15-0IR-02, the 
Energy Commission finds that the proposed regulation.. attached hereto as Exhibit A: 

1. ls not inconsistent or incompatible with existing state regulations; 

2. Is not inconsistent or incompatible with existing federal law: 

3. Is not mandated by federal law or regulations; 

4. Will impose no direct costs, or direct or indirect requirements or mandates, on state 
agencies, local agencies, or school districts, including but not limited to costs that 
are required to be reimbursed under Part 7 (commencing with Section l 7500) of 
Division 4 of the Government Code; 

5. Will result in no costs or savings in federal funding to the State of California; 

6. Will result in no costs or savings to any state agency; 

7. Will result in no nondiscretionary costs or savings to local agencies or school 
districts; 

8. Will have no impact on housing costs; 

9. Will have no significant, statewide adverse effect on businesses in general or small 
businesses in particular; 

l 0. Is expected to benefit small businesses within the Cali fornia alternative fuels and 
vehicle technology sectors; 

11. Will have no cost impacts that a representative private person or business would 
necessarily incur in reasonable compliance with the regulations; 

12. Will not have an economic impact on California business enterprises and individuals 
in an amount exceeding fifty million dollars; 

13. Is expected to create between 96 and 100 new jobs within the state; 
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14. Is expected to create approximately 0 to 15 new businesses within the state and will 
not eliminate any existing businesses; 

15. May allow some businesses currently doing business within the state to expand; 

~ 6. Is expected to benefi t the health and welfare of residents of California and the 
environment; 

1 7. Will not require any additional mandatory reporting; 

18. Has no alternatives that would be more effective in carrying out the purposes of the 
Health & Safety Code, that would be as effective and less burdensome to affected 
private persons in carrying out those purposes, or that would be more cost effective 
to affected private persons and equally effective in implementing those purposes; 

19. Will provide increased clarity to the regulated community; and 

BE IT FURTHER RESOLVED TH.AT under the authority of, and to implement, interpret, and 
make specific, sections 25213 and 25218( e) of the Public Resources Code, and sections 44271 
and 44272 of the Health and Safety Code, the Energy Commission hereby adopts the proposed 
regulation, the text of which is attached hereto as Exhibit A; and 

BE IT FURTHER RESOLVED THAT the Energy Commission directs the Executive 
Director to take, on behalf of the Commission, all actions reasonably necessary to have the 
adopted regulations go into effect, including but not limited to incorporating any changes 
approved by the Energy Commission into the final Express Terms submitted OAL; making any 
appropriate nonsubstantive changes required by OAL; preparing and fi ling all appropriate 
documents with OAL; and preparing and filing the Notice of Exemption with the Governor's 
Office of Planning and Research. 

CERTIFICATION 

The undersigned Secretariat to the Commission does hereby certify that the foregoing is a 
full , true, and correct copy of a resolution duly and regularly adopted at a m eeting of the 
California Energy Commission held on August 12, 201 5. 

AY~: Weisenmiller, McAllister, Hochschild. Scott 
NAY: None 
ABSEJ\rr: Douglas 
ABSTAIN: None 

TIFFANI WIN1ER 
Secretariat 

.... 
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EXHIBIT A 



FINDING OF EMERGENCY 
FOR 

PROPOSED REGULATIONS 
TO MODIFY ALTERNATIVE AND RENEW ABLE FUELS AND VEHICLE 

TECHNOLOGY PROGRAM FUNDING RESTRICTIONS 

February 2015 

FINDING OF EMERGENCY/EXPRESS STATEMENT OF EXISTENCE OF 
EMERGENCY 

The California Energy Commission (the Commission) finds that the changes proposed 
herein are necessary to address a situation that calls for immediate action to avoid 
serious harm to the public peace, health, safety, or general welfare. Specifically, the 
Commission finds that removing the requirement that recipients of funds under the 
Alternative and Renewable Fuel and Vehicle Technology Program (ARFVTP) discount 
any emission credits they generate in proportion to the amount of funding received is 
necessary to carry out the purposes of the California Alternative and Renewable Fuel, 
Vehicle Technology, Clean Air, and Carbon Reduction Act of 2007 (Act). (Health and 
Saf: Code §44270 et seq.) The purpose of this act is to provide funding to entities to 
"develop and deploy innovative technologies that transform California's fuel and 
vehicle types to help attain the state's climate change policies." (Health and Saf. Code 
§44272(a}.) These climate change policies have a d irect, beneficial effect on public 
health, safety, and general welfare and any unnecessary delay will impinge on these 
benefits. 

The regulations currently require companies that receive funds from the ARFVTP to 
discount credits received to reduce greenhouse gas emissions from programs, such as 
the Low Carbon Fuel Standard (LCFS), equal to the value of grant funding received by 
the California projects. The Energy Commission has funded roughly 5135 million in 
California projects to produce low carbon fuels (biomethane, biodieseJ, renewable diesel 
and low carbon intensity ethanol) that also generate credits obligated parties (mostly oil 
refineries) may buy to achieve a required 10% reduction of carbon intensity of gasoline 
and diesel fuel by 2020 under the LCFS. Compliance with the Energy Commission's 
existing credit discounting requirement puts nineteen California ARFVTP project 
recipients in immediate, adverse economic harm because the value of the credits are 
substantial sources of revenue, which if lost, affect business operations or possible 
decisions to close plants. The projects are located in predominantly economically 
disadvantaged communities· - many in the San Joaquin Va Hey that would lose 
employment and tax revenue. If nothing is done, California will also face the possibility 
of "sunk cost'' investments in stranded assets and fewer contributors to help achieve 
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LCFS goals. As discussed below, the economic impacts of the current regulation result 
in serious harm to the pu blic peace, health, safety, or general welfare. 

This change is intended to remove the financial barriers to fu ll implementation of the 
program by removing the prohibition to using credits generated by certain projects. The 
following information is evidence that an amendment to Title 20, Section 3103 of the 
program is necessary to prevent inunediate and serious harm to the public health, 
safety, and general welfare. 

California alternative fuel projects that received ARFVTP funding are in jeopardy of 
closure because enforcement of the credit discounting requirement would result in 
significant lost revenue for these projects. This revenue is critical to the financial 
viability of alternative and renewable fuel project fund recipients, especially because the 
market for alternative and renewable fuels products is currently depressed and the sale 
of these products alone is insufficient to compensate for the cost of production. 
Commission investment of over $135 million in alternative and renewable fuel 
production capacity is subject to this requirement, affecting over 300 million gallons of 
in-state production. Requiring program participants to discount credits specifica11y 
handicaps California projects, placing them at an economic disadvantage compared to 
imports of biofuels or low carbon fuels from similar projects owned by competitors in 
other states and countries. 

The dual goals of the ARFVTP and its implementing legislation are to reduce GHG 
emissions and displace petroleum use from the transportation sector by supporting the 
development of the production of alternative and renewable fuels, especially in-state. 
Other state programs also support the~ goals, such as the Low Carbon Fuel Standard 
administered by CARS, and together these form a web of market interventions 
designed to reduce California's GHG footprint and its use of petroleum fuels. It is 
imperative to remove this obstacle to full implementation of the Act as soon as possible 
to ensure that the resulting emission reductions can be realized as soon as possible and 
the state can more quickly meet its goal of increasing production of low carbon, 
renewable fuels as part of the state's strategy to reduce greenhouse gases. 

Background and Justification 

Several stakeholders have expressed concerns that the restriction imposes significant 
barriers to commercial operation and deployment of the alternative fuels. Crimson 
Renewable Energy, LP submitted a letter requesting the Conunission revisit the 
discounting requirement and stating that without being able to use the value of all 
emission credits received, an alternative fuel production project would not work in 
California and that current market conditions make the economic value of LCFS credits 
crucial to the survival of grantees such as Crimson. (Crimson Letter, p. 3.) These 
sentiments were echoed in letters from Bioenergy Association of California, Waste 
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Management, The Coalition for Renewable Natural Gas, Clean Energy Renewable 
Fuels, CR&R Incorporated, and Corrununity Fuels. These entities affirm that the existing 
restriction on the use of credits by fund recipients conflicts with the intent of AB 118 
(Stats. 2007, Ch. 750), has had a chilling effect on producers' in terest in applying for 
funding and enter ing or increasing their presence in the market, and ultimately leads to 
a d iminished capability to produce alternative low carbon fuels in the state. 

This proposed action necessitates an emergency rulemaking because it is necessary to 
address a situation that calls for immediate action to avoid serious harm to the public 
peace, health, safety, or general welfare. As discussed above, the regulations as 
currently written, in conjunction w ith current market conditions, create an impediment 
to alternative and renewable fuel projects corning online and producing alternative and 
renewable fuels. This directly conflicts with AB 118 and the state's goal of increasing the 
production and use of low carbon, renewable fuels to help reduce greenhouse gas 
emissions and petroleum consumption. Delay in meeting the state's goals of reducing 
greenhouse gas emissions and petroleum consumption would result in impacts to the 
public health, safety, and general welfare. The health and safety implications of 
greenhouse gas emissions are well known and well documented, as are the health 
implications of the heavy use of gasoline and d iesel in the transportation sector. As 
d iscussed elsewhere in this document, the potential for delay is immediate and the 
regulations need to be changed irrunediately in order to remove the impediment to 
bringing these alternative and renewable fuel production facilities online as soon as 
possible to allow for the quicker d isplacement of heavily pollu ting trad itional gasoline 
and d iesel fuels. 

The transportation sector is responsible for approximately 40 percent of statewide 
greenhouse gas emissions and significant degradation of public health and 
environmental quality due to air and water pollu tion. (Stats. 2007, Ch. 750, § l (b), p. 90.) 
The Legislature established the Alternative and Renewable Fuel and Vehicle 
Technology Program to help reduce these impacts to the public health, safety, and 
general welfare by, among other things, encouraging the production of alternative and 
renewable fuels. The current regulations combined with current market forces affecting 
the competitiveness of alternative fuels will cause potentially significant delay and 
impedance to reducing these impacts. The proposed regulations are needed 
immed iately to ayoid any potential delay in the provision of alternative and renewable 
fuels. 

The statute requires that priority for funding be given to, among others, those projects 
that are consistent with existing and future state climate change policy, reduce criteria 
air pollutants and air toxics and reduce or avoid multimedia environmental impacts, 
and that have the abiiity to decrease emissions of water pollutants. (Health and Saf. 
Code, §44272(b).) The $135 million spent so fa r to fund biofuel and biomethane projects 
is expected to d isplace 98 million diesel gallon equivalents annually by 2025. The entire 
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ARFVTP is improving air quality and will reduce 100to178 tons of PM2.5 by 2025. Any 
delay in the implementation of projects meeting these criteria would result in the 
further continuation of these impacts. 

These regulations were not proposed earlier because it was anticipated that there was 
sufficient time to contemplate proposed changes because the price of gasoline, diesel, 
and natural gas remained such that alternative and renewable fuels remained 
competitive, even with the potential restriction on the use of credits. The recently 
depressed prices for crude oiJ and natural gas, however, has now made it near 
impossible for alternative and renewable fuels to compete on the market without the 
financial assistance provided by the ability to use credits generated by the production of 
the alternative and renewable fuels. 

The proposed changes are necessary to effectuate Health and Safety Code, section 44270 
et seq., also known as the California Alternative and Renewable Fuel, Vehicle 
Technology, Clean Air, and Carbon Reduction Act of 2007. This statute directs the 
Commission to implement the Alternative and Renewable Fuel and Vehicle Technology 
Program "to develop and deploy technology and alternative and renewable fuels in the 
marketplace, without adopting any one preferred fuel or technology." (Health and Saf. 
Code, §44272(a).) The changes to the regulation proposed in this emergency rulemaking 
are in keeping with this authorizing legislation and are necessary to carry out its goals. 
Without the proposed changes, the statute's goal of developing and deploying 
alternative fuels will not be realized. As discussed in staff's report Documentation to 
Support Revisions to Section 3103 Regulations, alternative and renewable fuel developers 
have determined that with the prohibition to using credits generated from their 
projects, their projects are not financially profitable given current market conditions 
and, thus, they cannot move forward with any plans to begin or expand production of 
alternative or renewable fuels. The proposed regulations would remove the prohibition 
from entities that voluntarily participate in credit markets, thus removing an 
impediment to the profitability of these enterprises and allowing such projects to 
proceed, in keeping with the intent of the statute. 

INSUFFICIENT TIME FOR NON-EMERGENCY RULEMAKING (Government Code 
Section 11346.l(b)(2)) 

The consequences of continued implementation of the existing regulation would be 
catastrophic to program participants, many of whom are just now completing 
construction of substantial expansions in biofuel production capacity. In a survey of 
potential impacts, respondents have said they will not be able to complete their planned 
build-out if the credit d iscounting requirement is enforced. The Commission is 
continuously publishing Program Opportunity Notices (PONs) for the ARFVfP. These 
PONs solicit proposals to receive funding under the program and identify specific 
details regarding such funding, including any restrictions. All proposals accepted under 
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each PON must adhere to the restrictions set forth therein. Currently, the PONs identify 
the credit discounting restriction. Even though recent PONs also acknowledge that the 
restriction may be eliminated if the regulations change, older PONs do not contain such 
language and the mere presence of the restriction in the PONs discourages some entities 
from ever applying for funding. Therefore, it is imperative that the restrictions on the 
use of credits for voluntary projects be removed immediately so that projects are not 
bound by a restriction that has been determined to be detrimental to the overall 
objectives of the program and the goals of the authorizing statute, and potential projects 
are not discouraged from applying in the first place. 

Immediate elimination of the restriction is necessary to ensure that projects that are on 
the cusp of coming on.line or of expanding production in fact do so, instead of being 
shuttered because the current market combined with the regulatory restriction makes it 
uneconomical to produce the needed alternative and renewable fuels. 

STATUTORY AlITHORITY AND REFERENCE (Government Code Section 11349.1, 
11346.5(a)(2) and Title 1, California Code of Regulations, Section 14) 

The Commission proposes to adopt this modification to the program under the 
authority granted by Public Resources Code Sections 25213, 25218(e), and Health and 
Safety Code Section 44272(a). The purpose of the regulations is to implement, interpret, 
and make specific Health and Safety Code sections 44271 and 44272. 

Authority: 

• Public Resources Code Sections 25213, 25218(e), and Health and Safety Code 
44272(a). 

Reference: 

• Health and Safety Code Section 44271, 44272. 

SPECIFIC LANGUAGE PROPOSED (Government Code Section 11346.l{a){2)(A)) 

The Commission proposes to modify California Code of Regulations, title 20, section 
3103 to read as follows: 

§ 3103. Funding Restrictions. 

a) A project shall not be eligible for funding if it is mandated by any local, regional, 
state, or federal law, rule, or regulation. 
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Q)_ If a proj~t is one that helps the proposiAg eRe~ applicant meet a performance 
requirement mandated by local, regional, state, or federal law, rule, or 
regulation, the project shall not be eligible for funding. 

£}_To the extent a project exceeds what is required for compliance with a legally 
enforceable requirement, it may receive funding for that part of the project that 
the applicant demonstrates is not mandated to meet the requirement. Credits 
generated by the excess, however, may not be used or sold by the prepesing 
~applicant to offset a legally enforceable requirement, except to the extent 
allowed by subsection (BQ). 

Q)_For purposes of this section, a legally enforceable requirement refers to any 
requirement enforceable by a local, regional, state, or federal agency for the 
purpose of reducing the emission of one or more criteria pollutants, toxic air 
contaminants, or any greenhouse gas. For purposes of this section, the following 
are not subject to the restrictions contained in subdivisions (a)-(c): 

L A project that produces opt-in fuels under the Low Carbon Fuel Standard 
(California Code of Regulations, title 17, section 95840.1, subdivision (b)); 

2. A project that produces fuel that meets or falls below the average carbon 
intensitv requirements set forth in the Low Carbon Fuel Standard (California 
Code of Regulations, title 17, section 95842, subdivisions Cb) and (c)) for the 
vear in which the credits are generated; 

3. A project under which the applicant has voluntarily opted-in to an emission 
reduction credit generating program for the purpose of participating in the 
program's credit market; or 

4. A project that had been awarded fundins under Health and Safety Code 
section 44272 prior to the effective date of this section as amended and also 
satisfies at least one of the requirements listed in subdivisions Cd)(l)-(3). 

(9) A project "'1at geRerates ereEiits t:Aat d\e a19'Plieaet 19laAS te elaiM eases 0R the 
redHction of criteria polh:ttafl:ts, tm<ie air eoAtaffl:tRaAts, er greeRhe1:1se gases may Aot l:»e 
eligiele for ftiAdiRg 1:1Mess all er t:Ae followiag oceH:r: 

(1) tke applieaRt seeks fuREling for only a portioR 0£ the project; 
(2) ti:\e a19plieaHt agrees iR the ft:1RQiRg agreeRteRt te diSEOl::ifft effiiSSiOR areaits at 
least iR f'POpef'tioR te the am0t:1Rt of RtREiiRg recei11ed; · 
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(3) tfie prejeet satisfies eRe er 1R0re ef the eriteria iR seetieRS 31Ql aAEi 31Ql .a, as 
af)prepriate. 

Note: Authority cited: Sections 25213, 25218{e), Public Resources Code; SectieAS 
44271(e) aRd 44242(a) Section 44272{a), Health and Safety Code. Reference: Sect-ioA 
44271(e), Sections 44271-44272, Health and Safety Code. 

INFORMATIVE DIGEST (Government Code Section 11346.S(a)(3)) 

Existing law requires all fund recipients under the ARFVfP wishing to use credits 
generated by the funded projects to discount the value of any emission credits received 
in an amount commensurate with the level of funding obtained from the Commission. 
This emergency rulemaking would remove this requirement for those that voluntarily 
opt-in to programs for the purpose of participating in the program's credit market, 
including those that produce the opt-in fuels listed in California Code of Regulations, 
title 17, section 95840.l(b) and those that produce fuels that meet or fall below the 
average carbon intensity standard established by ARB in section 95842(b) or (c) for the 
year in which the credits are generated. The emergency rulemaking would allow these 
fund recipients to receive the full value of any emission credits they create and to use or 
sell those credits. 

Existing law refers to program ap plicants as "proposing entity." This emergency 
rulemaking would replace that term with "applicant" to make clear who specifically is 
subject to the funding restriction and applicable exemptions. 

Summary of Effect 

These proposed emergency regulations would remove the requirement that ARFVTP 
fund recipients must discount the value of emission credits received commensurate 
with the amount of funding received from the Commission, thus allowing the fund 
recipients to use or sell the credits and realize the full value of all the emission credits 
generated. This would allow the fund recipients to better compete in the curren t market 
place and ensure the commercial v iability of their product, allowing continued progress 
in meeting the s tate's greenhouse gas emissions and other pollution reduction goals. 

COMPARABLE FEDERAL STATUTE O R REGULATION_(Government Code Section 
11346.5( a )(3)(B)) 

The Commission has determined that there are no comparable federal regulations or 
statutes that address the specific provision found in California Code of Regulations, title 
20, section 3103. 

Finding of Emergency, page 7 



POLICY STATEMENT OVERVIEW: (Government Code Section 11346.5(a)(3)(Q) 

Health and Safety Code section 44270 et seq. is intended to provide funding to entities 
to /1 develop and deploy innovative technologies that transform California's fuel and 
vehicle types to help attain the·state's climate change policies." The program's emphasis 
is on /1 develop[ing] and deploy[ing] technology and alternative and renewable fuels in 
the marketplace, without adopting any one preferred fuel or technology." The Energy 
Commission is tasked with implementing the program to accomplish these goals. 

Because of the current state of the marketplace for alternative and renewable fuels, the 
credit discounting requirement impedes the ability of the program to ensure the 
development and deployment of these products. Failing to remove this requirement 
would result in fewer alternative and renewable fuels being commercially available, 
thus faiJing to meet the goals of the program and impeding the state's goal of increasing 
the production of low carbon, renewable fuels as part of the state's strategy to reduce 
greenhouse gas emissions. The broad objective of removing this requirement is to allow 
entities that voluntarily opt-in to programs in order to participate in the program's 
credit market to fully use credits generated by projects that receive funding under the 

, ARFVTP. The specific benefits anticipated from this action include allowing entities that 
have already received funding under the ARFJVP to better compete in the marketplace 
and to begin or expand the production of alternative fuels, thus helping to meet the 
state's climate change emissions reduction goals and improve air quality. The benefits 
would also extend to encouraging those entities that have not previously applied for 
funding because of the credit restriction to now apply. Having these entities apply for 
funaing and supporting the economic viability of alternative and renewable fuels from 
new and existing producers benefits public health and safety and the environment by 
providing more alternative and renewable fuels in the market. 

CONSISTENCY AND COMPATIBILITY WITH EXISTING STA TE REGULATIONS: 
(Government Code Section 11346.5(a)(3)(D)) 

This proposed emergency rulemaking is consistent and compatible with existing state 
regulations. No other agencies require grant recipients to discount the value of credits 
they receive under the Act. 

OTHER STATUTORY REQUIREMENTS: 
(Government Code Section 11346.l(b); 1346.5(a)(4) 

None. 
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RELIED ON DOCUMENTS: (Government Code Section 11346.l(b)(2)) 

California Energy Commission, Documentation to Support Revisions to Section 3103 
Regulations, February 13, 2015. 

Harry Simpson, President, Crimson Renewable Energy, LP. Letter to Commissioner 
Janea A. Scott, California Energy Commission. November 12, 2014. 

Floyd Vergara, Chief, Industrial Strategies Division, California Air Resources Board. 
Letter to Commissioner Janea A. Scott, California Energy Commission. January 30, 201 5. 

Paul Relis, Senior Vice President, CR&R Incorporated. Letter to Commissioner Janea A. 
Scott, California Energy Commission. February 12, 2015. 

Harrison S. Clay, President, Clean Energy Renewable Fuels. Letter to Commissioner 
Janea A. Scott, California Energy Commission. February 11, 2015. 

David A. Cox, General Counsel, The Coalition for Renewable Natural Gas. Letter to 
Commissioner Janea A. Scott, California Energy Commission. F-ebruary 11, 2015. 

Charles A. White, P.E., Consultant to Waste Management. Letter to Commissioner Janea 
A. Scott, California Energy Commission. February 11, 2015. 

Julia A. Levin, Executive Director, Bioenergy Association of California. Letter to 
Commissioner Janea A. Scott, California Energy Commission. ·February 11, 2015. 

Lisa Mortenson, Co-Founder and Chief Executive Officer, American Biodiesel, Inc dba 
Community Fuels. Letter to Commissioner Janea A. Scott, California Energy 
Commission. February 11, 2015. 

Andy Foster, President, Aemetis, Inc. Letter to Commissioner Janea A. Scott, California 
Energy Com.mission. February 11, 2015. 

LOCAL MANDATE DETERMINATIO N: (Government Code Section 11346.S(a)(S)) 

The proposed emergency rulemaking would not impose an additional mandate on local 
agencies or school districts. This emergency rulemaking would only remove the 
restriction on fund recipients from recouping the full value of emission credits. There 
will be no costs to any local agency as a result of this. 

FISCAL IMPACTS: (Government Code Section 11346.S(a)(6)) 
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Costs or Savings for State Agencies: This proposed emergency rulemaking would only 
impact the Commission, which does not anticipate any negative budgetary impact from 
removing the credit discounting requirement. Keeping the existing language in place 
would require staff time to interpret the credit discounting requirement, and 
monitoring and managing credits from projects awarded fu nding under this program. 

Currently the ARFVTP manages an estimated 43 projects that would be affected by the 
credit discounting provision. The Energy Commission would be required to establish 
procedures to discount credits and practices for enforcing the provision, as well as to 
develop relationships with ARB and EPA staff who manage the credit programs 
themselves. This would require legal, management, and staff time on a weekly basis. It 
is estimated that each Commission Agreement Manager (estimated 12 project 
managers) would be tasked with spending at least four hours per month per project, 
dedicated to credit discounting (approximately 2,160 total hours or 180 hours each, 
annually). Additionally, legal staff and management would need to spend at least two 
hours per month working on the provision (approximately 100 hours each). Removing 
this requirement eliminates the need to devote staff time to these activities and 
ultimately saves money. The proposed changes would result in estimated savings to the 
Commission of $32,590 per year. 

Costs to Any Local Agency or School District Requiring Reimbursement Pursuant to 
Section 17500 et seq.: None. As discussed above, this emergency rulemaking would only 
remove the restriction on fund recipients from recouping the full value of emission 
credits. There will be no costs to any local agency or school district as a result of this. 

Other Non-Discretionary Costs or Savings on Local A&encies: None. This emergency 
rulemaking would only remove the restriction on fund recipients from recouping the 
full value of emission credits. There will be no costs or savings to any local agency as a 
result of this. 

Cost or Savings in Federal Funding to the State: None. Federal funding to the state is 
not affected by this change to the regulations. 
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EXHIBIT B 
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Express Terms to Modify Alternative and Renewable Fuel and Vehicle Technology 
Program Funding Restrictions 

California Code of Regulations 
Title 20. Public Utilities and Energy 

Division 2. State Energy Resources Conservation and Development Commission 
Chapter 12. Alternative and Renewable Fuel and Vehicle Technology Program 

Regulations 
Articlel. General Provisions Regarding Project Funding 

Section 3103 

February 2015 

a) A project shall not be eligible for funding if it is mandated by any local, regional, 
state, or federal law, rule, or regulation. 

Q)_ If a project is one that helps the proposing entity applicant meet a performance 
requirement mandated by local, regional, state, or federal law, rule, or 
regulat1on, the project shall not be eligible for funding. 

£LTo the extent a project exceeds what is required for compliance with a legally 
enforceable requirement, it may receive funding for that part of the project that 
the applicant demonstrates is not mandated to meet the requirement. Credits 
generated by the excess, however, may not be used or sold by the p1epesi:Ag 
~ applicant to offset a legally enforceable requirement, except to the extent 
allowed by subsection (eg). 

QLFor purposes of this section, a legally enforceable requirement refers to any 
requirement enforceable by a local, regional, state, or federal agency for the 
purpose of reducing the emission of one or more criteria pollutants, toxic air 
contaminants, or any greenhouse gas. For purposes of this section, the following 
are not subject to the restrictions contained in subdivisions (a)-{c): 

L A project that produces opt-in fuels under the Low Carbon Fuel Standard 
{California Code of Regulations, title 17, section 95840.1, subdivision (b)); 

2. A project that produces fuel that meets or falls below the average carbon 
intensity requirements set forth in the Low Carbon Fuel Standard (California 
Code of Regulations, title 17, section 95842, subdivisions (b) and (cl) for the 
vear in which the credits are generated; 
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3. A project under which the applicant has voluntarily opted-in to an emission 
reduction credit generating program for the purpose of participating in the 
program's credit market; or 

4. A project that had been awarded funding under Health and Safety Code 
section 44272 prior to the effective date of this section as amended and also 
satisfies at least one of the requirements Listed in subdivisions (d )(l)-(3). 

~) A prejeEt tMt geRer-ates ereEiits t:Rat tAe applicaflt plaf\S te daim eases eR the 
reductief\ ef eiteria pellutaRts, te)(ie air eeA&lmiAaR~, er gtieeRheuse gases may Ret ee 
eHgiele fer ftitteiag t1Rless all ef the feHewiRg eccklr: 

(1) the appliEaflt seeks {aREiiRg fer ealy a pertieR ef the tJrejeet; 
(2) t:he afJpliea:Rt agrees ift the :h:taEiiftg agreerReat te Eii:seettflt emissieR eremt:s at 
least iR preJ*lmeA te the ameHRt ef i\mS:iftg reeei¥eEi; 
(~) tl:\e prejeet satisfies 0Re er R'\0fe ef the criteria i:R seeti0R6 ~lQl aftQ a UU.5, as 
apprepriate: 

Note: Authority cited: Public Resources Code Sections 25213, 25218(e); Sectiens 44.27l(e) 
aREi 44242(a) Health and Safety Code Section 44272(a). Reference: Seetiefl '14271.(e), 
Health and Safety Code Sectio~ 44Z71-44272. 

Express Terms, page 2 


	Document.pdf
	Document.pdf



