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STATE OF CALIFORNIA
Energy Resources Conservation
and Development Commission
In the Matter of:
The Application for Certification for the
HUNTINGTON BEACH ENERGY
PROJECT

Docket No. 12-AFC-02

AES SOUTHLAND DEVELOPMENT, LLC’S
PREHEARING CONFERENCE STATEMENT
Pursuant to the Committee’s June 9, 2014 Notice of Prehearing Conference and
Evidentiary Hearing, Scheduling Order and Further Orders (“Scheduling Order”),
Applicant AES Southland Development, LLC (“Applicant”) herein provides its
Prehearing Conference Statement as such relates to the Huntington Beach Energy Project
(“HBEP” or the “Project”).
I.

TOPICS COMPLETE AND READY TO PROCEED TO HEARING
Applicant believes all topics are complete and ready to proceed to hearing.

Applicant further believes that many of the issue areas in this proceeding are uncontested.
For those topics where Applicant believes the topic is uncontested, all of Applicant’s
“testimony” will be presented in the form of a declaration, as indicated in Applicant’s
Opening Testimony submitted June 30, 2014 (“Opening Testimony”). Such declarations
were docketed prior to the submittal of Applicant’s Opening Testimony and are listed in
the attached Exhibit List.1

1

Applicant’s Exhibit List attached hereto supersedes the Preliminary Exhibit List submitted with
Applicant’s Opening Testimony (Exhibit M) docketed on June 30, 2014. However, it should be noted that
1
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Applicant has received comments from the City of Huntington Beach (the “City”)
(TN # 202629), opening testimony from Intervenor Monica Rudman (TN #202631), and
draft comments from the California Coastal Commission (“CCC”) staff (TN #202628)
related to the Final Staff Assessment (“FSA”). Applicant believes the issues presented by
each agency and Ms. Rudman have been addressed throughout this proceeding and will
provide responsive comments to the issues presented by Ms. Rudman, the City and the
CCC in its rebuttal testimony due on July 11, 2014. In addition, Applicant submitted
comments on the draft CCC comment letter to the CCC for consideration at its July 10,
2014 meeting. A copy of Applicant’s comments is attached hereto as Attachment A.
One issue raised in the CCC’s draft comments, i.e., whether the comments should be
treated as a 30413(d) report, may require adjudication, as further discussed below.
Although Applicant intends to respond to comments in its rebuttal testimony, as
stated above, Applicant’s position is that no live testimony is required for the following
topics: Facility Design, Geological Hazards and Resources, Paleontological Resources,
Project Description, Public Health, Socioeconomics, Soils, Traffic and Transportation,
Transmission System Engineering, and Transmission Line Safety and Nuisance.
II.

TOPICS NOT COMPLETE AND NOT READY TO PROCEED
At this time, Applicant believes that all topics are complete and ready to proceed

to evidentiary hearing. Those topics that may require adjudication or live testimony
presented at the Evidentiary Hearing are discussed in detail below.

the enclosed version is not considered Applicant’s “final” list of exhibits. Applicant’s final Exhibit List
will be docketed with Applicant’s Rebuttal Testimony on July 11, 2014.
2
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III.

TOPICS THAT MAY REQUIRE ADJUDICATION
Few topics in this proceeding require live testimony. In fact, Applicant believes it

is possible that most, if not all, of the outstanding topics at issue can be resolved easily
with open discussion and dialog among the parties. Below is the list of topics Applicant
believes remain in dispute and Applicant’s understanding of the nature of the dispute for
each issue.
A.

Air Quality

While Applicant concurs with Staff’s conclusions in the Air Quality section of the
FSA, Applicant has requested that Staff consider minor revisions to Condition of
Certification AQ-SC6. In addition, Applicant is concerned Staff disregarded that all
potential impacts resulting from construction, demolition and operation of the Project will
be reduced to less-than-significant levels through a combination of emission offsets, air
quality improvement projects, and the permanent shutdown of existing electrical utility
steam boilers. Nevertheless, Applicant believes that this topic does not require live
witnesses at the Evidentiary Hearing on July 21, 2014 and, depending on discussions at
the Prehearing Conference, Applicant may not require adjudication.
B.

Alternatives

Applicant agrees with Staff’s conclusions in the FSA related to the Alternatives
section and, therefore, does not consider this topic “contested.” However, Applicant, in
its Opening Testimony, provides additional evidence to support Staff’s conclusions for
this topic. Applicant is confident this topic can be resolved at the Prehearing Conference
and does not require live testimony by the parties at the Evidentiary Hearing, as
Applicant does not believe this issue requires adjudication.
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C.

Biological Resources

Applicant has reviewed the Biological Resources section of the FSA and agrees
with Staff that the Project will comply with all applicable laws, ordinances, regulations,
and standards (“LORS”). Applicant, however, disagrees with overly burdensome
requirements and potentially unworkable constraints on construction set forth in
Condition of Certification BIO-8 and proposes necessary changes thereto as reflected in
Applicant’s Opening Testimony. In addition, Applicant recommends revisions to
Conditions of Certification BIO-2 and BIO-5 to address the implication that a full-time
biological monitor and a full-time designated biologist will be required. Lastly,
Applicant believes that there are numerous protective measures in place related to
construction noise impacts on biological resources and, as such, proposes the deletion of
Condition of Certification BIO-9. In the alternative, however, Applicant has proposed
revisions to Staff’s proposed Condition of Certification BIO-9. Applicant believes this
topic may require adjudication during the Evidentiary Hearing on July 21, 2014.
D.

Cultural Resources

As set forth in Applicant’s Opening Testimony, Applicant has requested minor
revisions to Conditions of Certification CUL-1 and CUL-2 and further proposes revisions
to Condition of Certification CUL-6 to tailor the condition to the circumstances involved
at the HBEP site. Such changes include removing the requirement to have the continuous
presence of a Native American Monitor and regulating archeological monitoring. These
changes are representative of conditions the Commission has approved for other projects
and are appropriate for HBEP. Staff has concluded that Applicant should be required to
maintain a full-time Cultural Resources Specialist (“CRS”) during construction activities

4
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for certain aspects of the Project. Applicant believes the requirement for a full-time
Cultural Resources Specialist is both unnecessary and onerous. On numerous occasions
in this proceeding, Applicant has submitted suggested revisions to Condition of
Certification CUL-6 that should provide assurance to Staff that cultural resources would
be protected and a CRS would be consulted should there be any discovery of cultural
resources on the site.
Applicant believes, with an open discussion among the parties, this issue could be
resolved at the Prehearing Conference and may not require live testimony or adjudication
at the Evidentiary Hearing.
E.

Hazardous Materials Handling

Applicant is in agreement with Staff’s conclusions set forth in the FSA as related
to Hazardous Materials Handling, including that the Project will comply with all LORS.
Nevertheless, Applicant has requested a minor change to Condition of Certification HAZ6 to provide some clarification consistent with Staff’s analysis and conclusions in the
FSA. Applicant believes that an open discussion during the Prehearing Conference can
resolve this topic and, therefore, it is unlikely to require live witness testimony on July
21, 2014.
F.

Land Use

Applicant’s Opening Testimony as to the topic of Land Use is focused
specifically on a minor modification to Condition of Certification LAND-1. Applicant’s
suggested revisions are consistent with the requirements of Appendix B(g)(3)(c) of the
Siting Regulations (Title 20, California Code of Regulations), which requires that a single
parcel be established prior to construction, but does not require an additional time trigger.
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Applicant believes that a brief discussion among the parties during the Prehearing
Conference regarding the suggested revision to LAND-1 could resolve this minor issue.
In addition, Applicant provides in its Opening Testimony clarification on a point
of law that Staff incorrectly interprets in the FSA. Specifically, Staff interprets Section
30413(d) of the Coastal Act as applying to AFC-only proceedings. (See FSA at p. 4.512.) Applicant believes this issue is not appropriate for live witness testimony as it is
purely a legal argument. Therefore, Applicant believes that, should this issue not be
resolved during the Prehearing Conference, the matter should be identified as a topic for
adjudication. This issue is also raised in the draft CCC comments, and Applicant’s
response to those comments submitted to the CCC is attached hereto.
G.

Noise and Vibration

Applicant suggests minor revisions to three Conditions of Certification related to
the topic Noise and Vibration. Specifically, Applicant proposes minor modifications to
NOISE-2, NOISE-4 and NOISE-7. Applicant does not believe that such changes rise to
the level of requiring adjudication and that a brief discussion among the parties at the
Prehearing Conference may resolve this issue. These minor revisions are set forth in
Applicant’s Opening Testimony, Exhibit G.
H.

Soils and Water Resources

Applicant agrees with Staff’s analysis and conclusions in the FSA related to Soils
and Water Resources. However Applicant wishes to provide additional evidence in
support of Staff’s conclusions and suggests a few clarifications to the FSA text.
Applicant does not believe any of the clarifications change the analysis or the conclusions
set forth in the FSA and, further, does not believe this issue requires live witness

6
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testimony or adjudication. Applicant is confident this topic can be resolved during the
Prehearing Conference.
I.

Visual Resources

Applicant provided detailed testimony in its Visual Resources Opening
Testimony, including proposed changes to Conditions of Certification VIS-1, VIS-2,
VIS-3, VIS-5 and VIS-6. (See Exhibit I to Applicant’s Opening Testimony). Applicant
believes this issue will require live testimony and adjudication at the Evidentiary
Hearing. Applicant also provides in Section I.B.9 of its Opening Testimony clarification
as to the Coastal Commission’s role in the post-approval review and comment process for
projects under the Energy Commission’s jurisdiction. While this topic is not appropriate
for witness testimony at the Evidentiary Hearing due to the legal nature thereof,
Applicant believes it is possible to resolve any potentially contested portion of this legal
issue during the Prehearing Conference on July 10, 2014.
J.

Waste Management

Applicant does not contest the conclusions reached by Staff in the Waste
Management section of the FSA. However, Applicant proposes minor modifications to
Conditions of Certification WASTE-1 and WASTE-2, which likely can be resolved by
the parties during a brief discussion at the Prehearing Conference.
K.

Worker Safety & Fire Protection

Applicant agrees with Staff that HBEP will comply with all applicable LORS and
will not result in significant adverse impacts to the environment. Applicant, however,
disagrees with Staff’s statement that all power plants are required to have more than one
point of access. Further, Applicant wishes to reduce the timeframe within which the
automatic external defibrillator shall exist at the HBEP site as set forth in Condition of
7
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Certification WORKER SAFETY-5. Applicant believes this topic can likely be resolved
by the parties during a brief discussion at the Prehearing Conference.
L.

Compliance Conditions of Certification

On a number of occasions, Applicant has requested minor modifications to two
Conditions of Certification related to Compliance. Specifically, such revisions are to
Conditions of Certification COM-13 and COM-15. Applicant believes that a discussion
among the parties during the Prehearing Conference could resolve the issues set forth in
Exhibit L to Applicant’s Opening Testimony regarding these issues and, thus, not require
adjudication or live testimony at the Evidentiary Hearing.
IV.

APPLICANT’S WITNESSES
As set forth in Part I above, many of Applicant’s witnesses will provide testimony

in the form of written declarations and rather than providing live testimony.
Nevertheless, Applicant provides below its list of witnesses for every topic separated in
two groups: uncontested topics and contested topics.
A.

Uncontested Topics

As indicated in Part I above, Applicant’s witnesses for all uncontested topics will
provide written testimony only. Thus, for all uncontested topics, Applicant does not
intend to call any witness to present direct testimony. However, should any party request
to examine any of the following witnesses, Applicant requests that such witnesses be
allowed to testify telephonically. Below is a list of witnesses for uncontested topics in
alphabetical order. Qualifications for witnesses of uncontested topics are set forth as an
attachment to each witness’ declaration in the form of a curriculum vitae (“CV”).
Considering these witnesses will not provide live testimony, Applicant, for brevity, does
not summarize these witnesses’ qualifications in the table below.
8
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Topic
Facility Design
Geological Hazards and Resources
Paleontological Resources
Project Description
Public Health
Socioeconomics
Soils
Traffic and Transportation
Transmission System Engineering
Transmission Lines Safety and Nuisance
B.

Witness(es)
Stephen O’Kane; Horacio Larios
Thomas Lae, P.G.
W. Geoffrey Spaulding, Ph.D.
Stephen O’Kane; Horacio Larios
Jerry Salamy; Stephen O’Kane
Fatuma Yusuf, Ph.D.
Steve Long
Loren Bloomberg, P.E.
Robert Sims
Robert Sims

Contested Topics

At this time, Applicant has identified the following topics, as discussed in further
detail above in Section III, as topics that may require live testimony at the July 21
Evidentiary Hearing: Air Quality, Alternatives, Biological Resources, Cultural
Resources, Hazardous Waste Management, Land Use, Noise and Vibration, Soils and
Water Resources, Visual Resources, and Waste Management. Below, Applicant provides
the topic, witness’ name and summary of qualifications, the time required for direct
examination2 and whether telephonic appearance is required for each witness.3 A
complete copy of each witness’s curriculum vitae (“CV”) is attached to the declaration
for each witness, all of which were previously submitted in this proceeding. (See
Applicant’s Exhibits 1112 through 1117 and 1120 through 1130. TN#s for each are set
forth in the attached Revised Preliminary Exhibit List.)

2

Applicant reserves the right to offer direct or request cross-examination of witnesses for issues
that may arise as a result of the rebuttal testimony, which is required to be filed by the parties
after the Prehearing Conference on July 10, 2014.
3
As Applicant provides a summary of the issues and testimony for each contested topic above in
Section III, for brevity, Applicant does not again summarize the testimony for each topic here.
9
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1.

Air Quality

Witnesses & Summaries of Qualifications:
Jerry Salamy: Mr. Salamy has a Bachelor’s Degree in Chemistry and more than
25 years of experience in the area of air quality, including preparing air quality permit
applications and project feasibility studies. He has significant experience managing air
quality issues for project developers seeking a license from the California Energy
Commission. Mr. Salamy’s complete CV can be found at TN #202616.
Stephen O’Kane: Mr. O’Kane has 20 years of experience in energy and
environmental assessment and project development, as well as a Master’s Degree in
Atmospheric Science. Mr. O’Kane has overseen the applications for development of new
thermal generation projects and has prepared air quality analyses and permit applications
during the course of his career. Mr. O’Kane is the Vice-President of AES Southland
Development, LLC and represents the project developer in this proceeding. Mr.
O’Kane’s complete CV will be docketed with Applicant’s Rebuttal Testimony on or
before July 11, 2014.
Time Required for Testimony: Should this topic require live testimony,
Applicant anticipates a panel discussion and direct examination as to this topic may
require fifteen (15) minutes.
Telephonic Appearance Required: No.

10
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2.

Alternatives

Witness & Summary of Qualifications:
Stephen O’Kane: A summary of Mr. O’Kane’s qualifications is set forth in the
Air Quality section above.
Time Required for Testimony: Applicant does not anticipate needing any time
for direct examination of this witness for the topic of Alternatives.
Telephonic Appearance Required: No.
3.

Biological Resources

Witnesses & Summaries of Qualifications:
Melissa Fowler: Ms. Fowler has a Master’s Degree in Environmental Studies
from California State University, Fullerton. She has more than ten years of experience
conducting wildlife studies, botanical surveys, wildlife surveys, habitat assessments,
vegetation mapping and biological monitoring and specializes in small mammal ecology.
A copy of Ms. Fowler’s complete CV can be found at CEC TN #202609.
Mark Bastasch: Mr. Bastasch has a Master’s Degree in Environmental
Engineering and is a registered acoustical engineer with 16 years of experience
conducting acoustical evaluations, environmental studies, contamination assessments and
multimedia environmental permitting. A copy of Mr. Bastasch’s complete CV can be
found at CEC TN #202599.
Dr. Robert J. Dooling: Robert J. Dooling has a Doctoral Degree in Psychology
and over 40 years of experience in biology and chemistry. He is an accomplished author,
a Professor of Psychology, and Co-Director of the Center for Comparative &

11
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Evolutionary Biology of Hearing at the University of Maryland. Dr. Dooling’s complete
CV was docketed previously in this proceeding and can be found at CEC TN #202614.
Time Required for Testimony: Applicant anticipates a panel discussion for this
topic and direct examination as to this topic may require a total of thirty (30) minutes.
Telephonic Appearance Required: Ms. Fowler and Mr. Bastasch will be
prepared to present in-person, live testimony at the July 21, 2014 Evidentiary Hearing.
However, Dr. Dooling will need to provide any testimony via telephonic appearance and
is only available after 3:00 p.m. (PDT) on the day of the Evidentiary Hearing.
4.

Cultural Resources

Witness & Summary of Qualifications:
Clint Helton: Mr. Helton has a Master’s Degree in Anthropology, is a Registered
Professional Archaeologist, and has over 18 years of experience conducting
environmental impact evaluations, with particular expertise in conducting cultural
resources studies in California, Arizona, Nevada and Utah. A copy of Mr. Helton’s
complete CV can be found at CEC TN #202615.
Time Required for Testimony: If this topic is not resolved during the
Prehearing Conference, Applicant anticipates needing approximately ten (10) minutes for
direct examination of this witness.
Telephonic Appearance Required: No

12
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5.

Hazardous Materials Management

Witnesses & Summaries of Qualifications:
Sarah Madams: Ms. Madams has played an important role in numerous
disciplines for this project at an in-depth level. She has a Bachelor’s Degree in
Environmental Toxicology and more than 16 years of professional experience in project
management, regulatory compliance, permitting, and public involvement and community
relations. Ms. Madams’ complete CV can be found at CEC TN #202608. Although Ms.
Madams sponsored the written testimony for Hazardous Materials Management as set
forth in Exhibit E of Applicant’s Opening Testimony, she will not be available for direct
or cross-examination during the Evidentiary Hearing on July 21, 2014. To that end, a
panel of replacement witnesses for this topic have been identified below.
Robert Mason: Mr. Mason has a Master’s Degree in Urban and Regional Studies
and over 30 years of experience in planning, permitting, and environmental
analysis/compliance for large-scale power, industrial, energy, institutional, solid waste,
and government projects. Mr. Mason’s complete CV can be found at CEC TN #202607.
Stephen O’Kane: A summary of Mr. O’Kane’s qualifications is set forth in the
Air Quality section above.
Jerry Salamy: A summary of Mr. Salamy’s qualifications is set forth in the Air
Quality section above.
Time Required for Testimony: Applicant anticipates a panel discussion for this
topic and direct examination as to this topic may require five (5) minutes.
Telephonic Appearance Required: No.

13
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6.

Land Use

Witnesses & Summaries of Qualifications:
Robert Mason: A summary of Mr. Mason’s qualifications is set forth in the
Hazardous Materials section above.
Stephen O’Kane: Although Mr. Mason sponsored the written testimony for Land
Use as set forth in Exhibit F of Applicant’s Opening Testimony, if this topic is not
resolved during the Prehearing Conference, Applicant proposes a panel of two witnesses
that also will include Mr. O’Kane, whose qualifications are set forth in the Air Quality
section above.
Time Required for Testimony: If this topic is not resolved during the
Prehearing Conference, Applicant anticipates needing approximately five (5) minutes for
direct examination of these witnesses.
Telephonic Appearance Required: No.
7.

Noise and Vibration

Witness & Summary of Qualifications:
Mark Bastasch: A summary of Mr. Bastasch’s qualifications is set forth in the
Biological Resources section above.
Time Required for Testimony: Applicant anticipates this topic may require a
total of ten (10) minutes for direct examination if not resolved at the Prehearing
Conference.
Telephonic Appearance Required: No.

14
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8.

Soils & Water Resources

Witness & Summary of Qualifications:
Matthew Franck: Mr. Franck holds a Bachelor’s Degree in Environmental Policy
Analysis and Planning and has more than 20 years of experience managing and writing
environmental impact assessment documents that comply with the National
Environmental Policy Act and the California Environmental Quality Act. He has
maintained a focus on water resources related to large-scale power plant proceedings over
many years. Mr. Franck’s complete CV can be found at CEC TN #202610.
Time Required for Testimony: Applicant anticipates this topic can be resolved
during the Prehearing Conference. If this topic is not resolved during the Prehearing
Conference, Applicant anticipates needing approximately five (5) minutes for direct
examination of this witness.
Telephonic Appearance Required: No.
9.

Visual Resources

Witness & Summary of Qualifications:
Thomas Priestley, Ph.D.: Dr. Priestley holds a Doctoral Degree in Environmental
Planning and has over 30 years of experience as a professional urban/environmental
planner, university professor and researcher. He has been a visual assessment specialist
in over 100 visual assessment efforts and has broad knowledge of methods used for siting
electric generation, transmission, and substation facilities and mitigating their land use
and aesthetic effects. Dr. Priestley’s complete CV can be found at CEC TN #202611.

15
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Time Required for Testimony: At this time, Applicant anticipates needing
approximately twenty (20) minutes for direct examination of Dr. Priestley for the topic of
Visual Resources.
Telephonic Appearance Required: No.
10.

Waste Management

Witness & Summary of Qualifications:
Sarah Madams: As with the Hazardous Materials Handling testimony, Ms. Sarah
Madams sponsored the written testimony for Waste Management set forth in Exhibit J of
Applicant’s Opening Testimony, docketed June 30, 2014. However, as explained above,
Ms. Madams will not be available for direct or cross-examination during the Evidentiary
Hearing on July 21, 2014. To that end, replacement witnesses for this topic have been
identified below.
Robert Mason: A summary of Mr. Mason’s qualifications is set forth in the
Hazardous Materials section above.
Stephen O’Kane: A summary of Mr. O’Kane’s qualifications is set forth in the
Air Quality section above.
Jerry Salamy: A summary of Mr. Salamy’s qualifications is set forth in the Air
Quality section above.
Time Required for Testimony: If the matter is not resolved at the Prehearing
Conference, Applicant anticipates direct examination of approximately ten (10) minutes.
Telephonic Appearance Required: No.
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11.

Worker Safety and Fire Protection

Witnesses & Summaries of Qualifications:
Sarah Madams: Ms. Sarah Madams sponsored the written testimony for Worker
Safety and Fire Protection set forth in Exhibit K of Applicant’s Opening Testimony,
docketed June 30, 2014. However, as previously stated, Ms. Madams will not be
available for direct or cross-examination during the Evidentiary Hearing on July 21,
2014. To that end, replacement witnesses for this topic have been identified below.
Robert Mason: A summary of Mr. Mason’s qualifications is set forth in the
Hazardous Materials section above.
Stephen O’Kane: A summary of Mr. O’Kane’s qualifications is set forth in the
Air Quality section above.
Jerry Salamy: A summary of Mr. Salamy’s qualifications is set forth in the Air
Quality section above.
Time Required for Testimony: If the matter is not resolved at the Prehearing
Conference, Applicant anticipates direct examination of approximately ten (10) minutes.
Telephonic Appearance Required: No.
12.

Compliance Conditions of Certification

Witness & Summary of Qualifications:
Stephen O’Kane: A summary of Mr. O’Kane’s qualifications is set forth in the
Air Quality section above.
Time Required for Testimony: If this topic is not resolved at the Prehearing
Conference, Applicant anticipates direct examination for this topic may require a total of
ten (10) minutes.

17
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Telephonic Appearance Required: No.
V.

CROSS-EXAMINATION OF OTHER PARTIES’ WITNESSES
At this time, Applicant anticipates that it will cross-examine staff’s witnesses

assigned to the issue areas of biological resources, noise, cultural resources, and visual
resources. Depending on the outcome of the Prehearing Conference and the anticipated
resolution of issues, as well as rebuttal testimony due on July 11, 2014, Applicant may
cross-examine staff’s witnesses in the issue areas of air quality, alternatives, hazardous
materials, waste management, land use, worker safety, and compliance conditions of
certification, and may request cross-examination of Intervenors’ witnesses, if any.

VI.

APPLICANT’S EXHIBITS
Applicant presented a preliminarily list of exhibits in its Opening Testimony and

will provide a final list of proposed exhibits with its Rebuttal Testimony on July 11,
2014. However, attached hereto as Attachment B is Applicant’s Revised Preliminary
Exhibit List.
VII.

APPLICANT’S PROPOSED BRIEFING SCHEDULE, IMPACT OF
SCHEDULING CONFLICTS AND OTHER SCHEDULING MATTERS
A.

Proposed Briefing Schedule

As stated in Section I above, Applicant has received the CCC’s draft comment
letter docketed with the Energy Commission on June 30, 2013 (TN #202628). The letter
is addressed to the Commissioners of the CCC as part of a staff level report being
provided to the CCC at the July 10, 2014 CCC monthly meeting in Ventura, California.
Applicant submitted comments on the draft comment letter to the CCC, for their
consideration at the July 10, 2014 CCC meeting, which are attached hereto for the

18
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Committee’s convenience. Applicant objects to the characterization of the CCC
comment letter as a 30413(d) report. Should the CCC adopt the draft comments as a
30143(d) report at its July 10 meeting, Applicant believes post-hearing briefing of this
issue may be required.
B.

Impact of Scheduling Conflicts

At this time, the Applicant does not anticipate any scheduling conflicts that
impact this proceeding.
C.

Other Scheduling Matters

It should be noted that the public comment period on the South Coast Air Quality
Management District’s Preliminary Determination of Compliance closes on Thursday,
July 17, 2014. Applicant has been informed that the District will publish the Final
Determination of Compliance (“FDOC”) as soon thereafter as possible. Applicant
anticipates that a representative from the District may be available to discuss this matter
further at both the Prehearing Conference on July 10, 2014 and, if the FDOC is available
prior to the July 21, 2014 Evidentiary Hearing, to present such FDOC during the
Evidentiary Hearing. Nevertheless, depending on when the District is able to issue the
FDOC, it may be necessary to hold the evidentiary record open with respect to air quality
following the Evidentiary Hearing to ensure the FDOC is entered into evidence and is
accurately reflected in this proceeding’s record.
Applicant remains committed to moving forward in this proceeding as set forth in
the Committee’s June 9th Scheduling Order. As such, Applicant has no other scheduling
matters to bring to the Committee’s attention.

19
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VIII. CONCLUSION
As stated above, Applicant is confident that, with open dialog among the parties,
many of the topics identified herein can be resolved at the Prehearing Conference.
Moreover, Applicant looks forward to completing this next phase of the licensing process
and moving closer toward the Commission’s approval of a Final Decision for HBEP.

Date: July 7, 2014

Stoel Rives LLP

____________________________
Kristen Castaños, Esq.
Melissa A. Foster, Esq.
Attorneys for
AES SOUTHLAND DEVELOPMENT,
LLC
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ATTACHMENT A
APPLICANT’S LETTER TO THE CALIFORNIA COASTAL COMMISSION, DATED JULY 3, 2014

Hellwig, Kimberly J.
From:
Sent:
To:
Cc:

Subject:
Attachments:

Hellwig, Kimberly J.
Thursday, July 03, 2014 10:35 AM
'Tom.Luster@coastal.ca.gov'; 'Allison.Dettmer@coastal.ca.gov'
'Melissa A Foster (mafoster@stoel.com)'; 'ktcastanos@stoel.com'; Jeffery Harris
(JDH@eslawfirm.com); 'Rob.Oglesby@energy.ca.gov'; Stephen O'Kane
(stephen.okane@aes.com)
AES Southland's Response to Draft Coastal Commission Letter (for July 10, 2014 CCC
Meeting)
California Coastal Commission Ltr - OKane 070314.pdf; Exhibits to AES Letter to CCC
dated July 3 2014.pdf

Dear Mr. Luster and Ms. Dettmer:
On behalf of AES Southland (“AES”), please find attached hereto AES’ response (and related
exhibits) to the California Coastal Commission (“CCC”) Staff’s June 27, 2014 letter to the CCC
Commissioners and Interested Parties, as such relates to the Huntington Beach Energy
Project. As this correspondence is directed to Chairman Kinsey and Commissioners, we
respectfully request that it is forwarded to the respective parties as soon as possible.
If you have any questions regarding this correspondence, please do not hesitate to contact Mr.
O’Kane at AES or Ms. Kristen Castanos of Stoel Rives LLP.
Respectfully submitted,

Kimberly J. Hellwig | Energy & Environmental Policies Specialist
STOEL RIVES LLP | 500 Capitol Mall, Suite 1600 | Sacramento, CA 95814-3361
Direct: (916) 319-4742 | Mobile: (916) 240-4767 | Fax: (916) 447-4781
kjhellwig@stoel.com | www.stoel.com
This email may contain material that is confidential, privileged and/or attorney work product for the sole
use of the intended recipient. Any unauthorized review, use, or distribution is prohibited and may be
unlawful.
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AES Southland
690 North Studebaker Road
Long Beach, CA 90803
tel 562 493 7840
fax 562 493 7320

July 3, 2014

California Coastal Commission
45 Freemont, Suite 2000
San Francisco, CA 94105-2219
RE:

Agenda Item # 10 (July 10, 2014 Commission Meeting)
Coastal Commission Staff’s Draft Comment Letter Regarding the California Energy
Commission’s Application for Certification for the Huntington Beach Energy Project (12-AFC-02
- AES Southland Development, LLC)

Dear Chairman Kinsey and Commissioners:
AES Southland (“AES”) is in receipt of Coastal Commission Staff’s (“Staff”) June 27, 2014
recommendations to the full Coastal Commission (“Commission”) regarding Staff’s “Draft 30413(d)
Report for the Proposed AES Southland, LLC Huntington Beach Energy Project- Application for
Certification #12-AFC-02 (“Comments”). AES submits these comments to clarify legal and factual
inaccuracies set forth in the draft Comments for the Commission’s consideration. AES’ counsel will also
be in attendance at the Commission’s July 10, 2014 meeting to present these comments.1
I.

The Coastal Act Clearly Delineates the Coastal Commission’s Role in AFC Proceedings
Before the California Energy Commission

The Comments should not be treated as a “30413(d) Report” as contemplated by Public
Resources Code section 30413(d), which is only applicable to notice of intention (“NOI”) proceedings
before the California Energy Commission (“CEC”). Section 30413(d) provides that “the [Coastal]
commission shall analyze each notice of intention and shall, prior to completion of the preliminary report
required by Section 25510, forward to the [CEC] a written report on the suitability of the proposed site

1

AES also disagrees with and objects to the various recommendations in the Comments. The specific
recommendations in the Comments need not be adopted because each of the issues identified in the
Comments has been fully addressed in the CEC proceeding, all impacts of the project have been mitigated
or reduced to the full extent feasible, and the project is consistent with applicable laws, ordinances, and
regulations (LORS). The CEC docket for Application for Certification #12-AFC-02 contains complete
information addressing each of these issues.

and related facilities specified in that notice.”2 The Huntington Beach Energy Project (“HBEP”) is
undergoing an AFC-only proceeding before the CEC; the language of Section 30413(d) is abundantly clear
on its face that the requirements for a “report” from the Coastal Commission pertain to NOI
proceedings.3
While NOI proceedings are required for certain kinds of powerplant siting (e.g., nuclear
facilities or coal plants), new thermal natural-gas fired powerplant facilities like HBEP are statutorily
exempt from the NOI process. A primary purpose of the NOI process is to conduct a site selection
process. Existing powerplants with a “strong relationship to the existing industrial site” are exempt from
this site selection process.4 (Pub. Resources Code § 25540.6(a)(1).5) The NOI process is simply
inapplicable because HBEP is undergoing an AFC-only proceeding before the CEC.
Staff mistakenly assumes that if the Coastal Commission chooses to participate in the HBEP
AFC proceedings before the CEC, the requirements of Section 30413(d) apply. AES acknowledges that
the Coastal Commission may choose to participate in the HBEP AFC proceedings. (See Pub. Resources
Code § 30413(e).) However, such participation is governed by Public Resources Code section 30413(e)
rather than section 30413(d). Regardless of the title of Staff’s draft Comments, any comments or
“report” provided by the Coastal Commission in the HBEP AFC proceedings should be treated as

2

Section 25510 is only relevant to NOI proceedings as it provides the timeline within which the CEC shall
issue to the public a summary and hearing order on an NOI to file an application. (“25510. After the
conclusion of such hearings, and no later than 150 days after filing of the notice, the commission shall
prepare and make public a summary and hearing order on the notice of intention to file an application. The
commission may include within the summary and hearing order any other alternatives proposed by the
commission or presented to the commission at a public hearing prior to preparation of the summary and
hearing order. The summary and hearing order shall be published and made available to the public and to
interested local, regional, state, and federal agencies.”).
3

An NOI Proceeding does not contain a full permitting process. As set forth in Section
25502, a NOI is “an attempt primarily to determine the suitability of the proposed sites to
accommodate the facilities and to determine the general conformity of the proposed sites and
related facilities with standards of the
commission and assessments of need.” The NOI process culminates in a decision that
fundamentally indicates which sites are feasible for a power plant of the nature proposed. (Pub.
Resources Code § 25516.6.)
4

Pub. Resources Code, § 25540.6(b).

5

Projects that are exempt from the NOI process are required to provide details regarding site
selection criteria, any alternative sites that the applicant considered for the project, if applicable,
and the reasons why the applicant chose the proposed site. (Pub. Resources Code § 25502.)

2

participation by the Coastal Commission pursuant to Section 30413(e) and not as an official “report” as
defined in Section 30413(d).
As further evidence in support of AES’s arguments set forth herein, on August 2, 2004, the
Legislative Counsel provided an opinion stating that the plain language of Section 30413(d) applies only
to NOI proceedings. (See generally Exhibit A attached hereto; see Exhibit A at pp. 6-7.) Specifically, the
Legislative Counsel determined that “the report made by the Coastal Commission pursuant to
subdivision (d) of Section 30413 is submitted only in response to a NOI, and the AFC-only
procedure does not include a NOI proceeding.” The Legislative Counsel concluded that “the
statutory requirement that the Energy Commission include such specific provisions in its decision
on an AFC . . . is inapplicable in an AFC-only procedure established under Section 25540.6.”
(Exhibit A at p. 7 (emphasis added); see also Exhibit B attached hereto. 6)
Recommended Action
AES reiterates that any “report” or comments provided to the CEC shall be treated as
comments and not as a formal 30413(d) Report, as the latter is only applicable in NOI proceedings.
Because this document constitutes comments pursuant to Section 30413(e) of the Coastal Act, it is within
the Commission’s discretion whether to approve the comments and submit them to the CEC. Even if the
Commission determines that action on Staff’s draft comments shall be taken, AES respectfully requests
that the Motion and Resolution be revised as follows7:
Motion
I move that the Commission adopt the attached report comments and direct staff to
forward this report such comments to the California Energy Commission pursuant to
Coastal Act section 30413(e)(d).
Resolution
The Commission hereby adopts the attached report comments regarding the proposed
upgrade and expansion of the Huntington Beach Energy Project on grounds that the
report includes the findings and conditions necessary to comply with the Commission’s
obligations under Coastal Act section 30413(d).

6

As recently as July 2012, in a brief filed with the California Supreme Court (City of Carlsbad v.
California Energy Resources and Development Commission, et al.(Case No. S203634), the CEC Chief
Counsel argued in opposition to the City of Carlsbad that 30413(d) reports are not relevant in AFC-only
proceedings. (See Exhibit B at pp. 16-20.) Attached as Exhibit 4 to that filing is a 1990 document filed by
the Coastal Commission in a NOI proceeding wherein the Coastal Commission also noted that its role in
AFC-only proceedings is dictated by Section 30413(e). (See Exhibit B attached hereto.)

7

AES maintains that regardless of whether these proposed revisions are made to the motion and
resolution, since HBEP is an AFC-only proceeding, Staff’s comments are not a 30413(d) report and shall
not be treated as such by the CEC.
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AES welcomes and appreciates Coastal Commission participation in the HBEP AFC proceedings
currently pending before the CEC as provided by Section 30413(e) of the Coastal Act.
II.
All References to an “Enforcement Action” Should Be Stricken
Throughout the Comments, Staff erroneously refers to a “Coastal Commission enforcement
proceeding.” (Comments at pp. 6, 11 and fn. 3.) AES requests that references to any Coastal
Commission enforcement proceeding be stricken from any comments approved by the Commission
because (1) there are no enforcement actions pending against AES, and (2) such statements are not
relevant to the Commission’s review of the application for certification for HBEP and the CEC’s
consideration of the HBEP application.
HBEP is a proposed new natural gas-fired, combined-cycle, air-cooled, 939-megawatt electrical
facility, located on 28.6 acres within the footprint of the existing Huntington Beach Generating Station
(“HBGS”). HBEP is subject to the exclusive siting jurisdiction of the CEC pursuant to the Warren-Alquist
Act. (Pub. Resources Code, § 25500, et seq.) In that capacity, the CEC acts as lead agency for evaluating
the environmental impacts of the proposed project. (Pub. Resources Code, § 25519(c).) The CEC’s
review and evaluation concerns whether the proposed site and proposed facility are suitable for
certification. (Pub. Resources Code, § 25519.) The analysis the CEC conducts, therefore, must pertain to
the proposed project and not to alleged prior actions or activities that do not impact the environmental
analysis of the proposed project. In support of that evaluation, the CEC accepts comments and input
from various agencies, such as the Coastal Commission. (See, e.g., Pub. Resources Code §§ 25519(d),
25521, 30413(e).) In order to be relevant to the CEC’s analysis, comments and input must be related to
the application and any decision the CEC must make on that application. (Ibid.) Comments pertaining to
alleged and unsupported past activities would only be relevant to the extent they impact the
environmental analysis of the proposed project. The purported “enforcement proceeding” does not
impact the environmental analysis of the proposed project and, therefore, is not relevant to any decision
the CEC must make in the proceeding.8
Moreover, the statements in the Comments misstate and mischaracterize the facts. There is no
evidence supporting the assertion that an enforcement action is pending, let alone evidence that a
violation has occurred. In a letter submitted to the CEC in August of 2012, Staff alluded to an
“investigation” of activities at the HBGS site. However, neither Staff nor the Coastal Commission has
ever directly communicated with AES regarding this supposed investigation, Staff has not notified AES
that it has initiated an investigation, much less an enforcement action, and no notice of violation has ever
been issued. The characterization in the Comments that there is an enforcement action pending is,
therefore, inaccurate. Because it is both inaccurate and irrelevant to the proposed HBEP proceeding,
references to such “enforcement action” should be stricken from any comments approved by the
Commission.
While identification of existing and historic wetlands on the site may be relevant to the CEC’s
environmental review, enforcement actions related to disturbance of any such wetlands is not relevant to
the environmental analysis.

8
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Recommended Action
Delete all references to Coastal Commission enforcement action on pages 6 and 11 and in
footnote 3 of the Comments.
As previously stated, AES will have counsel in attendance at the July 10, 2014 Coastal
Commission meeting. We will be happy to respond to any questions the Commission may have regarding
these issues at that time.
Respectfully submitted,

Stephen O’Kane
Vice-President, AES Southland Development, LLC
Manager of Sustainability and Regulatory Compliance, AES Southland, LLC
Attachments
cc:

Alison Dettmer, California Coastal Commission
Tom Luster, California Coastal Commission
Melissa A. Foster, Stoel Rives LLP
Kristen T. Castaños, Stoel Rives LLP
Jeffery D. Harris, Ellison, Schneider & Harris L.L.P.
Rob Oglesby, California Energy Commission
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EXHIBIT A
LEGISLATIVE COUNSEL’S LETTER DATED AUGUST 2, 2004

EXHIBIT B
CALIFORNIA ENERGY COMMISSION’S PRELIMINARY OPPOSITION FOR WRIT OF MANDATE AND
RELATED APPENDIX (IN PERTINENT PART), DATED JULY 9, 2012

ATTACHMENT B
APPLICANT’S REVISED PRELIMINARY EXHIBIT LIST, DATED JULY 7, 2014

