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On January 7, 2014, the California Energy Commission Committee will consider 

Petitioner’s request to delay the amendment proceedings and supplement the record on the 

benefits of the project and avian issues. CRIT offers the following comments in advance of the 

Committee Meeting.  

First, the Committee offered extensive opportunities for the Petitioner to develop the 

record on the benefits of the Project. The Petitioner already submitted lengthy evidentiary 

testimony and legal briefing and had the opportunity to present evidence during three days of 

evidentiary hearings. In particular, Petitioner’s request provided no explanation why the 

additional evidence of the Project’s asserted benefits could not have been presented earlier in the 

proceedings. CRIT—as well as the CEC, other Intervenors, and the public—must expend 

significant resources to participate in these proceedings; CRIT therefore respectfully requests 

that the Committee refuse to consider evidence that could have already been presented by 

Petitioner. To the extent Petitioner’s request is granted, however, CRIT requests that all parties 

be permitted to present rebuttal evidence.  

CRIT also requests that the Committee require a pre-hearing conference after the 

submission of any additional data to assess the adequacy of the evidence and the necessity of any 

additional evidentiary hearings.  

Second, even if Petitioner is able to present new evidence on avian impacts, that evidence 

alone would be insufficient to change the Presiding Members Proposed Decision’s (“PMPD”) 

ultimate determination to deny the amendment. The PMPD specifically found that “[w]hen we 

compare the PSEGS entire suite of benefits against its suite of impacts, we find that the impacts 

outweigh the benefits.” PMPD at 8-2. Among these impacts are significant harms to cultural 

resources, CRIT members, and other area tribes: 

• “We agree with Staff, Californians for Renewable Energy, and CRIT that the presence of 

the PSEGS facility’s two heliostat fields and particularly the two approximately 750 foot-

tall solar power towers would introduce stark visual intrusions on the [Pacific to Rio 

Grande Trails Cultural Landscape] that would profoundly and irreparably degrade the 

ability of the landscape to convey its historical significance . . . . The great weight of the 

evidence convinces us that subsequent to the construction of the facility, one would no 

longer be able to experience the sense of the landscape as it was during its period of 

significance.” PMPD at 6.3-51. 

• “We further agree with Staff and CRIT that the significant effect of the PSEGS project on 

the Chuckwalla Valley portion of the PRGTL is not mitigable . . . . We are [] unaware of 

any mitigation measures that would reduce the loss of an entire landscape or a significant 

portion of one to a less than significant level.” PMPD at 6.3-52.  

• “We find that the PSEGS project’s direct and cumulative impacts to cultural resources 

are borne disproportionately by Native Americans.” PMPD at 6.3-57.  

CRIT therefore contends that no delay is necessary: the weight of the cultural resource impacts 

created by the proposed amendment is sufficient to support the finding that no override findings 

can be made. 



 

 

Similarly, the PMPD determines that “the same benefits that would be realized by the 

PSEGS project would also be realized from the two superior alternatives in a much more 

environmentally protective manner.” PMPD at 2-45. Under CEQA, a lead agency cannot 

approve a project where a feasible alternative obtains the same project objectives with fewer 

environmental impacts. Pub. Res. Code § 21081. While the PMPD does not reach the question of 

feasibility with respect to these two alternatives, both the evidentiary record and the PMPD 

demonstrate the lack of substantial evidence to support a finding of infeasibility. PMPD at 2-21 

and 2-32. Consequently, the petition for amendment must be denied on this basis, regardless of 

the ultimate evidence developed on avian impacts.
1
  

Third, while Hearing Advisor Celli has already granted the request for a delay in the 

schedule (TN# 201466) and vacated all proceeding deadlines, the Committee must decide on an 

appropriate length of delay. To the extent the Committee seeks additional information on avian 

impacts, CRIT supports the Center for Biological Diversity’s request that the Petitioner be 

required to collect additional data for one year of operations at the ISEGS project. As avian 

impacts are likely to fluctuate with migration patterns, a full year of data collection is necessary 

to adequately understand likely impacts and potential mitigation.  
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1
 Petitioner has not asked the Commission to re-open the evidentiary record on either the cultural 

resource impacts of the Project or the feasibility of Project alternatives; nor should the 

Commission allow Petitioner to submit additional evidence on these issues. As noted above, 

Petitioner had ample opportunity to submit evidence on these issues during the course of the 

proceedings, and it would be time-consuming, expensive, and unfair for the other parties to this 

proceeding to allow Petitioner a second bite at the apple now.  
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