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Corrections to the October 28, 2013 Transcript

Page 88, Line 21: “involved” should be “enrolled”

Page 89, Line 1: “to my sometimes” should be “to my belief systems”

Page 99, Line 17: “expect” should be “accept”

Page 101, Line 16: “actual” should be “factual”

Page 102, Line 12: inaudible should be “Ford Dry”

Page 103 to 108: see line edits on next page

Page 112, Lines 13-15: There appears to be some missing testimony here. Mr. McGuirt isn’t
answering Mr. Galati’s prior question (starting at Line 5), but a question from Ms. King that
doesn’t appear in the transcript. The question related to the extra work that CEC Staff completed
in response to BrightSource’s refusal to complete Data Request 27, but I don’t have the question
available.

Page 117, Line 15: Ms. Clark should be Ms. King

Page 119, Line 8: Ms. Clark should be Ms. King

Page 120, Line 19: Ms. Clark should be Ms. King

Page 122, Lines 1 and 5: Ms. Clark should be Ms. King

Page 123, Line 9: Ms. Clark should be Ms. King

Page 129, Line 20: Mr. Galati should be Mr. Bonamici

Page 129, Line 25: (inaudible) should be “it’ll glow”

Page 130, Line 8: Mr. Galati should be Mr. Bonamici

Page 130, Line 17: “contrails” should be “song trails”
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identical across the BLM and the CEC.

So in the CEC we have a cultural resources

mitigation and monitoring plan and at the BLM we have a
historic property treatment plan, as well as a programmatic
warrant—agreement to {iFmawdiblel)protect cultural resources —--
And so CRIT reviewed those and we

6 sought to enforce the mitigation measures which we had, which
7 £hey—would have required uws—teo—geo—+to—the Pprojeet——site—+o
&—reeceive—+thePboenesnotification of any unanticipated find, and
it would have required other

9 procedural protections for the tribes.

10 Unfortunately, through the HnawdibterWinter and into the

11 spring of 2012 BLM was unwilling to enforce these
protections{irnaudible) and CEC was actually

12 absent. We approached CEC, the CEC staff to enforce these

13 measures and that didn’t happen. As actually everyone here
14 is aware of, that CEC has—smet—{inaudibier) —-is difficult to
challenge in court so we ended

15 turning to BLM to address these mitigation measures and were,
16 unfortunately, unable to do so.

17 The court ultimately decided that a TRO, a

18 temporary restraining order for intervention, was not

19 warranted and, consequently, construction continued at the
20 Genesis Project, resulting in the excavation of scores of

21 cultural resource artifacts. These include manos and
metatestinaudibie) of

22 particular importance to tribal members. They involved other
23 archeological resources attendantas well, the fessitpossible
cremation and,

24 as I said, ultimately, other resources were uncovered.

25 I do recognize that—theProjeect—becamethe differences between
the Palen
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1 Project and the Genesis Project that the Applicant or

2 Petitioner has brought up. The Palen Project has operated

3 (inaudible) -- and then the Genesis Project which is

4 (inaudible) —-- of the entire site.

5 I am not a geo—archeological expert by any means,

6 but it states here that the {imawdible)in the testimony that
was provided about

7 the potential differences between the likelihood of

8 encountering various cultural materials at the project site,
9 but I do just want to note that no one has said that there
10 was zero percent change of encountering cultural material
11 here.

12 I think the testimony has shown that the ancestors

13 —-

14 MS. GALATI: I’'d like to object that this is legal

15 argument. She’s not providing any new facts. She’s telling
16 what I’ve seen in briefs.

17 HEARING OFFICER CELLI: Well, no, she was just

18 saying that there was zero —-- how did you put it? There was
19 zero —— no one can guarantee that there won’t be a disruption
20 of artifacts.

21 Yeah, it is argumentative, but keep —-

22 MS. CLARK: (Inaudible)

23 HEARING OFFICER CELLI: Overruled for now.

24 MS. GALATI: You’re not an expert to respond to

25 this, she can and the testimony is going to be limited to
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1 what happened at Genesis.

2 HEARING OFFICER CELLI: And, actually, I want you -

3 - so I'm going to sustain that objection because your

4 testimony is limited to the fact that were —-

5 MS. CLARK: T will continue.

6 HEARING OFFICER CELLI: Not just at Genesis because

7 Genesis 1s a done deal. We really need to hear about it as
8 it relates to this project. So please go forward on that

9 basis.

10 MS. CLARK: I was attempting to explain why what
11 happened at the Genesis Project is relevant to here. And so
12 T will just say that there is a likelihood of encountering
13 various cultural material at this project. There might be a
14 different likelihood but there is, nonetheless the
15 likelihood. And, therefore, our experience in
| ceerdinatingenforcing
16 the cultural conditions for certification are very
| adFaretappropriate
17 and relevant.
18 So there are three main issues that we ran into at
19 Genesis. The first is issues of enforceability. And so at
20 the Genesis Project, so the conditions similar to the ones
| 21 proposed here, identical in fact, £he—provided that the owner
22 provide notification to Native American groups in the event
23 of a discovery within 48 hours. I know that CRIT was not
24 notified until two weeks after the discovery and after a
| 25 mitigation plan that involved £he—data recovery was already
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1 formulated. The court found that the condition was wviolated
2 in our ——case but found that there was no remedy available
for

3 that violation.

Similarly, again, we had entered a “Hrnocudibte) CRMMP

and an HTTP that was supposed to be developed after the fact,
after the approvals. And because of that activity the
project owner and the agencies found that these plans weren'’t
enforceable by CRIT or anyone other than the agencies.

And then, finally, I just want to say that

10 Hemerd e —it was never clear who was running the show
because there’s a lot of talking that’s going

11 on between the agencies. And so we would like to ensure the

O 3 Oy U1

N©)

12 enforceability of the proposed changes to the H{inaudibile)
15—fer rifieatienconditions of certification, in AR—Exhibit
8020 and --

14 HEARING OFFICER CELLI: I’'m sorry, can you say that

15 —— AB—8020 are —-

16 MS. CLARK: AR—8020 —-

17 HEARING OFFICER CELLI: -- are new conditions or

18 modifications to the —-

19 MS. CLARK: Modifications, correct. And these will

20 provide for a greater involvement of the CEC as project
21 manager and make it clear that these subsequent plans are
22 required and enforceable. And it provides the financial
23 incentives to ensure that the notification is praecticed
24 —preofessienalty—and—{inagdibterprovided —-

25 Second, I want to point out that we ran into difficulties
, .
\
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1 determining what to do with cultural res
2 encountered. CRIT #s—as extremely =2
was the other

3 Area S5tribes that the preference was to avoid the site
aadunless the

4 project couldn’t be done. And the second faeter—was—a—few
S—gra N T R e e e e | preference was
to rebury the cultural material on site.

6 The project plans such as the CRMMP specify the methods
e e for dealing with

7 cultural resources. And if the newly recent discovered

e
e vocal, as

8 resources are significant, they must be avoided—irnaudilte)
But from the beginning,

9 the agencies determined that they were going to perform

10 +Hreuwdikterdata recovery on the project site and that the
11 materials would not be HFnawdiblteyavoided.——

12 On the question of whether or not it is imeapabiteinfeasible

13 of doing that, ultimately, +tls—~egoing—to—ereate—atand—us
H—{Hrnaudibier that——saysCRIT received notice that that BLM
hasd determined that the

15 avoidance of the project, of these cultural resources are
16 Hraudibier infeasible, but—and no information was given
about why this

17 determination was made. There was no evidence given in

18 support.

19 And so we eventually suedHirmawdiblte) —— saying that

20 avoidance was required under these plans and the court

21 determined that the language was sufficiently clear to

22 require avoidance.

23 And so then we provided changes in the

24 certification that would make that clear that avoidance is
25 the preferred method for dealing with any discoveries that
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1 might happen later, while the project was being constructed,
2 and that if there’s Hraudible) a finding of infeasibility
3 Finally, and this is a little bit related to the

4 other two, Genesis weutd—demonstrated to CRIT the failures
that occur when—ef

5 the Commission fails to adequately involve the tribes in the
past planning and implementation phases.

R a T B aAnd without any involvement, there was a

7 failure to Hinaudibite) provide adequate notice to CRIT
e a failure to avoid significant sites and there

8 was no involvement

I e e Native American Monitors at the time the
discovery was made.

10 And so again we AHrogdible) —have provided recommendations

and

11 changes to certification that would include additional
12 involvement of a new tribe and require that the agency and
13 the project owner continue to do adequate consultation
14 prior to project approval-{tinaudibite) .

15 So if you have any questions, I’d be happy to

16 answer them.

17 HEARING OFFICER CELLI: Thank you, Ms. Clark.

18 Then as I understand it, CRIT, that’s the sum total

19 of your direct testimony, correct?

20 MS. KING: That'’s correct, in addition to the

21 written testimony that HHraawdibter-already submitted.
22 HEARING OFFICER CELLI: Okay, thank you.

23 Ladies and gentlemen, at this time we anticipate

24 taking a break.

25 I want to acknowledge that we’ve received four
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