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ORDER NO: 22-0713-6

STATE OF CALIFORNIA

STATE ENERGY RESOURCES
CONSERVATION AND DEVELOPMENT COMMISSION

IN THE MATTER OF: Docket No. 19-SPPE-04

San Jose City Backup Generating ADOPTION ORDER ON COMMITTEE
Facility PROPOSED DECISION

|. BACKGROUND

By this ORDER, the State Energy Resources Conservation and Development
Commission, also known as the California Energy Commission (CEC), hereby adopts
as its own Commission Decision the Committee Proposed Decision, dated July 1,
2022.1

The Committee Proposed Decision addresses the Application for a Small Power Plant
Exemption? submitted by Microsoft Corporation (Applicant) for the San Jose City
Backup Generating Facility, which includes 224 0.45-megawatt (MW) natural gas
generators, a 1.25 MW Tier 4 diesel generator, and a 0.5 MW Tier 4 diesel generator
(Backup Generators) to provide an uninterruptable power supply to the San Jose City
Data Center. The Backup Generators and the San Jose City Data Center would be
located at 1657 Alviso Milpitas Road in the City of San José, California. The Backup
Generators, the San Jose City Data Center, and related activities, are collectively
referred to herein as “the Project.”

The Commission Decision is based upon the hearing record of these proceedings. The
Final Environmental Impact Report, addendum, and hearing record are on file in the
CEC’s Docket Unit, located at 715 P Street, Sacramento, CA 95814, and are available
for inspection by any person. The documents and other materials that make up the

1 TNs 243824-1, 243824-2.

2 Information about this proceeding, including a link to the electronic docket, may be found on the San
Jose Data Center web page at https://ww2.energy.ca.gov/sitingcases/sj2/. Documents related to this
proceeding may be found in the online docket at
https://efiling.energy.ca.gov/Lists/DocketLog.aspx?docketnumber=19-SPPE-04. The application is
TNs 230741, 230762, 230763, 230765, and 230770, and a supplemental application is TNs 239409,
239410, 239411, 239412, 239413, 239419, 239420, 239421, 239422, and 239597.
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record of this proceeding relied upon in making this decision are also available on the
San Jose Data Center web page at: https://ww2.energy.ca.gov/sitingcases/sj2/.

. ENERGY COMMISSION FINDINGS

We hereby adopt the following findings pursuant to Public Resources Code sections
21000 et seq. and 25541 and applicable implementing regulations, in addition to those
contained in the Commission Decision:

1. The generating capacity of the Backup Generators will not exceed 100 megawatts.

2. The construction and operation activities of the Project will not create a substantial
adverse impact on the environment.

3. The construction and operation activities of the Project will not create a substantial
adverse impact on energy resources.

IIl. ORDER

Therefore, we order the following:

1. The San Jose City Backup Generating Facility is GRANTED a Small Power Plant
Exemption from the Application for Certification provisions of the CEC’s power plant
licensing process. This Order is adopted, issued, effective, and final on July 13,
2022.

2. The Hearing and Advisory Unit of the CEC’s Chief Counsel’'s Office shall incorporate
the Commission Decision and any modifications made by the Commission during
the July 13, 2022, Business Meeting into a single document. Preparation and
publication of the Commission Final Decision shall not affect the adoption, issuance,
effectiveness, or finality of this Order.

3. The CEC staff shall file a Notice of Determination with the State Clearinghouse
within five (5) business days of July 13, 2022, subject to Applicant being responsible
for payment of all applicable filing fees.


https://ww2.energy.ca.gov/sitingcases/sj2/

CERTIFICATION

The undersigned Secretariat to the CEC does hereby certify that the foregoing is a full,
true, and correct copy of a resolution duly and regularly adopted at a meeting of the
CEC held on July 13, 2022.

AYE: Hochschild, Gunda, McAllister, Monahan
NAY: NONE

ABSENT: Vaccaro

ABSTAIN: NONE

Dated: July 14, 2022
SIGNED BY:

Liza Lopez
Secretariat




STATE OF CALIFORNIA — NATURAL RESOURCES AGENCY Gavin Newsom, Governor

CALIFORNIA ENERGY COMMISSION
715 P Street
Sacramento, California 95814

energy.ca.gov
CEC-70 (Revised 11/2021)

IN THE MATTER OF:

SAN JOSE CITY Backup Generating Facility
Docket No. 19-SPPE-04

DECISION

I. INTRODUCTION

On November 15, 2019, Microsoft Corporation (Applicant), submitted to the California Energy
Commission (CEC)! an application for a small powerplant exemption for the proposed San Jose
City Backup Generating Facility in Santa Clara County, California; this initial application was
superseded by an amended application (Application),? submitted August 20, 2021. Applicant
proposes to install and operate two diesel-fired backup generators, with a nameplate capacity of
1.25 megawatts (MW) and 0.5 MW, respectively, and 224 natural gas internal combustion backup
generators, each with a nameplate capacity of 0.45 MW (collectively, the Backup Generators).3

The Backup Generators would not generate more than 99 MW of electricity collectively, even
though their nameplate capacity would exceed 99 MW for redundancy,* as discussed below in
section (V)(A) regarding generating capacity.

The Backup Generators would provide an uninterruptible power supply to the San Jose Data
Center (Data Center) in the event of an interruption of the electrical supply delivered to the facility

! The CEC is formally known as the “State Energy Resources Conservation and Development Commission.” (Pub.
Resources Code, § 25200.)

2 Information about this Application, including a link to the electronic docket, may be found on the CEC’s San Jose
Data Center webpage at https://www.energy.ca.gov/powerplant/reciprocating-engine/san-jose-data-center.
Documents related to this Application may be found in the CEC's online docket at
https://efiling.energy.ca.gov/Lists/DocketLog.aspx?docketnumber=19-SPPE-04.

3 Exhibit (Ex.) 200, p. 1-1. For additional details on the Data Center, Backup Generators, and other Project features,
please see “The Proposed Project” section (II) of this Decision, below.

4 Ex. 201, Appen. A, p. 6; Ex. 200, pp. 3-4 — 3-6, 3-11. Redundancy refers to the existence of additional generators
so that there is increased reliability. See /d. at pp. 3-4, 3-11.

1
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by Pacific Gas & Electric (PG&E),> and supplied either by PG&E or by the community choice
aggregator, San Jose Clean Energy.® The power generated by the Backup Generators could not be
distributed off-site and could only be used to support the maximum demand requirements of the
Data Center, which would be up to 99 MW.”

The Application was submitted to the CEC pursuant to Public Resources Code section 25541. The
Warren-Alquist State Energy Resources Conservation and Development Act (Warren-Alquist Act)®
grants the CEC the exclusive jurisdiction to approve or deny applications for the construction and
operation of thermal powerplants that have the capacity to generate 50 MW or more of
electricity.? Section 25541 creates an exemption to this exclusive jurisdiction that is referred to as
a Small Power Plant Exemption (SPPE).

To grant an exemption, the CEC must make three distinct findings:

e the proposed powerplant has a generating capacity up to 100 MW;

e no substantial adverse impact on energy resources will result from the construction or
operation of the powerplant; and

e no substantial adverse impact on the environment will result from the construction or
operation of the powerplant.19

In addition, the CEC is required by law to serve as the “lead agency” under the California
Environmental Quality Act (CEQA)!! for SPPE applications.'? Under CEQA, “project” means the
“whole of an action.”?3 Accordingly, we evaluated the entire proposed project, i.e., the Data
Center, Backup Generators, and other project features (collectively, the “Project”) under CEQA.

Based on the record of this proceeding,* we find that: a) the Backup Generators constituting the
thermal powerplant at issue would have a combined maximum generating capacity of 99 MW; b)

> Ex. 200, p. 1-1; Ex. 201, Appen. A, p. 1.

6 The Final Environmental Impact Report indicates that Applicant has the option of purchasing energy from either
PG&E or San Jose Clean Energy. See Ex. 200, p. 4.8-15.

7 See /d. at p. 1-1.

8 Pub. Resources Code, § 25000 et seq.

9 See Pub. Resources Code, §§ 25110, 25120, 25500.

10 pub. Resources Code, § 25541.

11 The CEQA statutes (Pub. Resources Code, § 21000 et seq.), and the Guidelines for the Implementation of CEQA
(Cal. Code Regs., tit. 14, § 15000 et seq.) (Guidelines), detail the protocol by which state and local agencies comply
with CEQA requirements. We refer to the statute and the Guidelines collectively as “"CEQA.” We will cite to the
Guidelines as “Guidelines, § ___.”

12 pyb. Resources Code, § 25519(c).

13 Guidelines, § 15378.

4 Under the CEC's regulations, the hearing record consists of: (1) all documents, filed comments, materials, oral
statements, or testimony received into evidence by the committee or commission at a hearing; (2) public comment,



that no substantial adverse impact on the environment or energy resources would result from the
construction or operation of the Project; and c) that the potential impacts of the construction and
operation of the Project have been thoroughly and adequately analyzed in compliance with CEQA.
The latter two findings are also made in our capacity as lead agency under CEQA.

II. THE PROPOSED PROJECT
A. Location

The Project would be constructed on an approximately 64.5 acre site at 1657 Alviso Milpitas Road
in the City of San José, California (Project Site).!> The Project Site is zoned Light Industrial (LI) in
the City’s General Plan.'® The Project Site consists of undeveloped open fields, with sludge drying
beds associated with the San Jose-Santa Clara Regional Wastewater Facility to the north and
Coyote Creek to the east.!” The site is bordered along the south by Alviso Milpitas Road.!®
Adjacent to the site to the west is a PG&E substation and the Los Esteros Critical Energy Facility.!®
There are no airports within 2 miles of the Project and the Project is not located within a
comprehensive land use plan for any airport.2°

The Project is within the jurisdictional boundaries of the Bay Area Air Quality Management District
(BAAQMD), which regulates the stationary sources of air pollution in counties in the San Francisco
Bay Area Air Basin, including Santa Clara County.?!

B. Description
The Project comprises the construction and operation of the following elements:
Data Center

The Data Center would consist of two single-story buildings. The northern building is
approximately 244,676 square feet in size, and the southern building is approximately 152,283
square feet, for a total of approximately 396,914 square feet.?? Each building includes
administrative space, storage areas, and loading docks.23 The maximum total Data Center

including comments from other government agencies, offered orally at a hearing, or written comments received into
the record at a hearing; (3) any materials or facts officially noticed by the committee or commission at a hearing; and
(4) all transcripts of evidentiary hearings. (Cal. Code Regs., tit. 20, § 1212(b)(1).)

15 Ex. 200, pp. 1-1, 3-1, 3-6.

16 Id, at pp. 4.11-3, 4.11-6.

7 Id. at p. 4.11-1.

18 Id. at p. 3-1.

19 See /d. at pp. 3-3, 4.11-1.

20 Id. at pp. 4.9-12, 4.11-3 — 4.11-4.

2 1d. at pp. 4.3-2 — 4.3-3.

2 Id. at pp. 3-4 — 3-5.

3 Id, at p. 3-5.



electricity demand is the sum of the electricity demand of its components: Information
Technology (IT) equipment; the cooling of the IT servers and bays; ancillary
electrical/telecommunications equipment; and other component electricity demands
(administrative, heat rejection, and safety/ security).2* When the Data Center is at full load, its
maximum combined load would not exceed 99 MW.%

Backup Generators

A total of 226 Backup Generators would ensure reliable operation of the Data Center in the event
of loss of power from PG&E.%® Of those Backup Generators, 224 of those would be Enchanted
Rock 21.9-litre engines that would be powered by renewable natural gas,?’ each with a nameplate
capacity of 0.45 MW to provide electrical power to support Data Center IT uses in the event of
loss of power.28 These natural gas fired generators would be supplied with fuel from the onsite
metering yard which is interconnected to PG&E’s Lines 101 and 109 via a pipeline that extends
approximately 75 feet off the southern property line.??

The Final EIR states that the natural gas Backup Generators would be run primarily for testing
and maintenance purposes, but would also operate when there was an interruption of the
electrical supply, or pursuant to dispatch for load shedding, demand response, and behind-the-
meter resource adequacy.3° Applicant intends to participate in PG&E’s Base Interruptible Program
(BIP), which was designed to reduce electrical loads on PG&E's system when the California
Independent System Operator issues a curtailment notice.3! The BIP program would require the
Project to reduce its load by disconnecting from the electrical grid and self-generating its required
electrical load with the natural gas generators.32 That quantity of electric power would then be
available to PG&E’s grid.33 Applicant states that BIP participation is voluntary, and participation is
predicated upon participants being available for up to 180 hours per year with a maximum of one
event per day and no more than 10 events per month.34 Further, Applicant states that historically
BIP participation has not been called for more than 30 hours annually in the last 12 years.3*

%4 Id. at pp. 3-4 — 3-5.

2 Ex. 201, Appen. A, p. 6; Ex. 200, p. 4.6-2.
26 Ex. 200, pp. 3-4 — 3-6.

27 Applicant proposes to use renewable natural gas and renewable diesel “to the maximum extent feasible.” Ex. 43, p.
3.3-33; see also Ex. 200, pp. 4.8-13 - 4.8-20.
28 Ex, 200, pp. 3-4, 3-12.

2 Id. at p. 3-13.

30 1d. at p. 3-16.

31 Id. at p. 3-17.

32 Ibid.

33 Ibid.

34 Id. at p. 4.3-1.

35 Jbid.; Ex. 56, p. 11.



Applicant expects to perform testing and maintenance of each natural gas generator bi-weekly for
approximately 20 minutes.3® If the natural gas generators are operated to provide load shedding,
demand response, or resource adequacy, the generators would not require maintenance and
testing operation until the next regularly scheduled testing event.3’

The other two generators would be Tier 4 diesel generators, one a Caterpillar Model 3512C
generator with a nameplate capacity of 1.25 MW, and the other a Cummins Model QSX15
generator with a nameplate capacity of 0.5 MW, that would support administrative functions—
such as fire monitoring and other emergency building operations—during electrical outages, for
the northern and southern building, respectively.3® These administrative generators would each
include a diesel fuel tank located underneath each generator that could store enough fuel to
operate the generator for approximately 48 hours.3? These generators would be run during
electrical outages, and would also operate up to 42 hours per year per engine for routine testing
and maintenance.®

New Substation

The Project includes a new onsite 115 kilovolt (kV) substation, which will provide the electricity to
the Data Center.*!

Distribution Lines to Existing Substation

The existing, adjacent PG&E Los Esteros Substation would be modified to include two new 115 kV
circuit breakers, disconnect switches, and other required devices.*?> The Project would require
1,100-foot-long 115 kV underground cables to connect the Los Esteros Substation to the new 115
kV substation.*

Off-Site Development

The Project would include several offsite connections to potable and recycled water pipelines, to
sanitary sewer and storm water pipelines, to electrical lines, and to natural gas pipelines, and
would also include an access road from the northern Project boundary to Zanker Road.** Zanker
Road would be widened, an extension of Nortech Parkway would be constructed, and a new

36 Ex. 200, p. 3-17.

37 Ibid.

38 Id. at pp. 3-5, 3-12.

¥ Id. at p. 3-13.

40 Id. at pp. 3-5, 4.3-28.

41 Id. at p. 3-11.

42 Ibid.

43 Jbid.; see also /d. at p. 3-10.
4 Id. atp. 3-6.



signalized intersection would be constructed.* The Project also includes the extension of an
existing bike trail to connect with the new Nortech Parkway bike trail.%®

C. Objectives

Applicant states that its Project objectives include meeting the continuing need for a data center
to support the San Jose region’s growing business and workforce population and ensuring that
the Data Center reduces the time it takes to access data.*” In order to meet those objectives,
computer servers must be housed in environmentally controlled structures, and must have
appropriate reliability, requiring uninterrupted power.*® Applicant seeks to incorporate reliable,
commercially available, and feasible backup generators using primarily renewable fuels.*® The
Project objectives set forth in the Final Environmental Impact Report mirror the objectives set
forth in the Application.>®

II1. PROCEDURAL HISTORY

On November 15, 2019, Applicant applied to the CEC for an SPPE for the Backup Generators.>!
The CEC appointed a Committee consisting of Commissioners Karen Douglas, Presiding Member,
and Patricia Monahan, Associate Member, at the December 11, 2019, CEC Business Meeting.>2

By letter dated December 17, 2019, CEC Staff (Staff) contacted six California Native American
tribes and nations about the Project and invited their participation in consultation pursuant to the
CEC's Tribal Consultation Policy.>3 Follow-up letters were sent on September 30, 2021.5* One tribe
requested cultural resources sensitivity training for workers, two tribes requested Native American
monitors, and one tribe requested additional documentation, consultation, and a face-to-face
visit.>> In response to the tribes’ requests, Staff included mitigation requirements that define the
qualifications for California Native American monitors and their role in monitoring and a workforce
environmental awareness program.5® Staff also provided documentation to the tribe that
requested documentation; however, because of the COVID-19 pandemic, a face-to-face visit was
not possible, and the tribe did not respond to offers for a video consultation.>” The CEC did not

4 Id. at p. 3-11.

4 Ibid.

47 Ex. 43, p. 2-32.

8 Ibid.

 Ibid.

50 Ex. 200, pp. 5-2 - 5-3.

51 See Ex. 1; Ex. 43, p. 1-1.
52 TN 231265.

53 TN 232833.

> Ex. 200, p. 4.5-17.

% [d. at p. 4-5-13.

% Jd. at pp. 4.5-26 — 4.5-27.
> Id. at p. 4.5-17.



receive any requests for formal notification from tribes that have traditional and cultural affiliation
with the geographic area of the proposed Project that would trigger CEQA’s notification or
consultation requirements.>8

On January 6, 2020, Staff filed a Notice of Receipt of an Application for a Small Power Plant
Exemption for the San Jose City Data Center (19-SPPE-04).>° Staff published that notice in local
newspapers on May 8, 2020, in English®® and on May 9, 2020, in Vietnamese.®!

Also on January 6, 2020, Staff docketed a Request for Agency Participation in the Review of the
San Jose City Data Center.%? This request was mailed to local, state, and federal agencies.®3

On January 23, 2020, California Unions for Reliable Energy (CURE) filed a Petition to Intervene,®*
and the Committee granted CURE’s unopposed petition on February 14, 2020.%°

The Committee held a Committee Conference on April 28, 2020, to discuss the SPPE process,
scheduling, and issues about the Project.%®

On February 1, 2021, Staff filed a Notice of Preparation of a Draft Environmental Impact Report
(Notice of Preparation).®” The Notice of Preparation informed the Office of Planning and Research,
responsible and trustee agencies, and interested persons that the CEC was preparing an
Environmental Impact Report (EIR) to evaluate the potential environmental impacts associated
with the Project.®® The Notice of Preparation specifically sought the views of agencies regarding
the scope and content of the environmental information germane to the agencies’ statutory
responsibilities in connection with the proposed Project.®

On February 5, 2021, Staff issued notice of a public scoping meeting for February 19, 2021.79
Staff published that notice in English,”! Spanish,’? and Vietnamese.”? Following the scoping

58 Pub. Resources Code, § 21080.3.1.
59 TN 231392.
60 TN 233058.
61 TN 233136.
62 TN 231393.
63 Ibid.

64 TN 231653.
65 TN 233285.
66 TN 232773.
67 TN 236537.
68 Id. at p. 1.
%9 Ibid.

70 TN 236655.
1 Ibid.

72TN 236701.
73 TN 236702.



meeting, the CEC received written comments from BAAQMD,’4 the Native American Heritage
Commission,”> California Department of Fish and Wildlife,”® and Organizacion Comunidad de
Alviso.””

On August 20, 2021, Applicant filed an SPPE Application Supplemental Filing.”® The supplemental
filing revised the Application to replace all but two of the 42 originally proposed diesel-fired
generators with natural gas generators; the two administrative functions diesel-fired generators
were retained.”®

On October 27, 2021, Robert Sarvey filed a Petition to Intervene.®? On November 29, 2021, the
Committee granted the petition as to the issues of alternatives, air quality, energy resources,
greenhouse gas emissions, public health, and hazards and hazardous materials, but denied Mr.
Sarvey’s request to address “recent attempts to limit public participation in commission
proceedings.”®!

Staff released the Draft EIR for public review on December 23, 2021,82 and issued a Notice of
Availability of a Draft EIR (Notice of Availability).83 Staff sent the Notice of Availability to property
owners near the Project Site, responsible and trustee agencies, the county clerk, and the State
Clearinghouse;* this Notice of Availability began a 45-day public review and comment period that
ended on February 7, 2022.8> The Draft EIR states that Staff also mailed notification of the
availability of the Draft EIR to all occupants contiguous to the Project Site.8 When the public
review and comment period®” on the Draft EIR ended, comments had been received from County
of Santa Clara Parks and Recreation Department,88 Ada Marquez,8 BAAQMD,?° Claire Warshaw,!
and Applicant.?? On February 8, 2022, after the comment period ended, Ada Marquez filed a

74 TN 236946.

7> TN 236948.

76 TN 236949.

77 TN 236959.

78 Exs. 43, 44, 45, 46, 47, 48, 49, 50, 51.

7% Ex. 43, p. 1-1.

80 TN 240150.

81 TN 240731.

82 TN 241076.

83 TN 241077.

84 Id. at p. 9.

85 Id. at p. 8.

86 TN 241076, see also Exhibit 200, p. 2-4.

87 Pub. Resources Code, § 21082.1(c)(4); Guidelines, § 15105(a) (the public review period on an EIR submitted to the
State Clearinghouse for review by state agencies shall be at least 45 days unless a shorter period is approved).
88 TN 241447.

89 TNs 241455, 241456, 241457, 241458, 241474, 241475, 241476, 241477, 241478, 241479, 241480, 241482.
%0 TN 241462.

51 TN 241463.

2 TN 241464.



response to Applicant’s comments,?3 and on February 23, 2022, Applicant filed responses to
BAAQMD’s comments. %

On February 28, 2022, Staff released a Final EIR,?> consisting of the Draft EIR, the comments
received on the Draft EIR prior to the close of the public comment period, and Staff’s responses to
those comments.

At the March 24, 2022, Business Meeting, the CEC amended its Committee assignments,
appointing Commissioner Monahan as Presiding Member and Commissioner Kourtney Vaccaro as
Associate Member for the Committee assigned to this proceeding.”®

Staff filed an Addendum to the Final EIR that modified requirements to the Health and Safety Plan
on March 29, 2022 (March 29th Addendum).®” Staff also filed a Mitigation Monitoring and
Reporting Program (MMRP) on March 29, 2022.%8

On April 4, 2022, Applicant filed Opening Testimony.?® On April 7, 2022, Staff filed Opening
Testimony.1% On April 28, 2022, Intervenor Robert Sarvey filed Testimony!®! and two supporting
exhibits.192 No party filed reply testimony.

On April 29, 2022, the Committee filed a Notice of Prehearing Conference and Evidentiary
Hearing, Revised Scheduling Order, and Further Orders.193 The Notice established a date of May
18, 2022, for the Prehearing Conference and scheduled the Evidentiary Hearing for May 26,
2022.1%4 The Parties'%> were ordered to file Prehearing Conference Statements, including a list of
proposed exhibits, by May 12, 2022.1% In the Notice the Committee requested information from
the Parties about matters related to air quality and biological resources.'%” The Notice directed the

93 TN 241481.

94 EX. 66.

% Exs. 200, 201.

9% TN 242445,

97 Ex. 202.

%8 Ex. 203.

% See Ex. 69.

100 See Ex. 204.

101 TN 242877.

102 TNs 242876, 242875.

103 TN 242888.

104 Id. at p 2.

105 There were four independent parties to this proceeding: Applicant, Staff (pursuant to Cal. Code Regs., tit. 20, §
1937), Intervenor CURE, and Intervenor Sarvey.
106 TN 242888, p. 17.

197 Id. at pp. 8 — 10.



Parties to provide responses to the Committee questions in attachments to their Prehearing
Conference Statements.108

On May 4, 2022, the City of San José submitted a letter in which it agreed to act as the
enforcement agency for the MMRP.10°

On May 9, 2022, CURE filed a motion to be removed as a party,!1? and on May 12, 2022, the
Committee granted CURE’s motion.11!

On May 12, 2022, Staff filed its Prehearing Conference Statement, which included an exhibit list
and responses to the Committee’s questions.!12 Intervenor Sarvey filed a Prehearing Conference
Statement which did not include an exhibit list.113 Applicant filed a Prehearing Conference
Statement, which included an exhibit list and responses to the Committee’s questions.14
Applicant’s filing also included a Motion in Limine to Exclude Intervenor Robert Sarvey’s Purported
Rebuttal Testimony and Exhibits and Limit Participation at Evidentiary Hearing.11>

On May 16, 2022, the Hearing Officer filed a memo to the docket!!® regarding the statement in
Intervenor Sarvey’s Prehearing Conference Statement!!’ that he would not be offering any
exhibits into evidence. The memo pointed out that Intervenor Sarvey had filed three documents
identified as Exhibits 400, 401, and 402,118 but had not submitted an exhibit list as directed by the
Committee’s Notice of Prehearing Conference and Evidentiary Hearing.!'® The memo stated that if
Intervenor Sarvey sought to introduce those three documents into evidence, they would need to
be identified on an exhibit list docketed prior to the Prehearing Conference.20

The Committee held a Prehearing Conference on May 18, 2022.12! At the Prehearing Conference
all Parties confirmed that there were no disputed topics requiring adjudication.!?? Intervenor

108 4. at p. 8.

109 Ex, 205. Staff filed this letter on May 5, 2022.

10 TN 242968.

11 TN 243023.

112 Ex, 206.

13 TN 243032.

114 TN 243039.

15 1bid.

116 TN 243098.

117 TN 243032.

118 TN 243098; see TNs 242877, 242876, 242875.

119 TN 243098; see also TN 242888.

120 TN 243098.

121 TN 243431. The Reporter’s Transcripts of the Prehearing Conference and of the Evidentiary Hearing are cited as
“date of hearing, RT page:line — page:line.” For example: 5/18/22 RT 77:16 — 78:12.
122 1d, at 5/18/22 RT 30:7 — 32:6.

10



Sarvey affirmed that he did not intend to submit any documents into evidence, and he would not
be opposing the Project.123 Based on this affirmation, Applicant withdrew its Motion in Limine.124

On May 26, 2022, the Committee conducted an Evidentiary Hearing as required by the CEC's
regulations.1?> During the Evidentiary Hearing, the Parties moved documentary evidence into the
hearing record.!?® No oral evidence was introduced into the hearing record, and no witnesses
were examined.!?” The public had the opportunity to provide comments on the Project and the
Final EIR during the Evidentiary Hearing, but no comments were provided.!28

The Committee closed the evidentiary record on June 14, 2022.12°0On July 1, 2022, the Committee
issued a Proposed Decision recommending that the CEC grant an exemption from the CEC’s
certification process for the San Jose City Backup Generating Facility after making findings that it
has a generating capacity of more than 50 MW but less than 100 MW and that no substantial
adverse effect on the environment or energy resources would result from the construction and
operation of the proposed facility.13° The Proposed Decision also contains a finding that the
Project will not cause any significant adverse environmental impacts with implementation of the
Project design features and mitigation measures imposed by this Decision, which incorporates the
Final EIR and March 29th Addendum by reference.

The Notice of Availability of the Committee Proposed Decision, Notice of Public Comment Period,
and Notice of California Energy Commission Hearing required the Parties, public, and interested
public agencies to submit written comments on the Proposed Decision by July 11, 2022, and
offered the opportunity to participate in public comment at the CEC hearing, held during the CEC’s
July 13, 2022, Business Meeting.13!

123 1d. at 5/18/22 RT 23:4 — 25:7.

124 1, at 5/18/22 RT 25:9 — 25:24.

125 TN 243485; Cal. Code Regs., tit. 20, § 1944.
126 TN 243485, 5/26/22 RT 15:6 — 17:25.

127 Id. at 5/26/22 RT 14:5 — 14:10.

128 Id. at 5/26/22 RT 20:20 — 21:24.

129 TN 243525.

130 TNs 243824-1, 243824-1.

131 TN 243828.
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IV.ENVIRONMENTAL IMPACT REPORT

A. Legal Requirements for an EIR; Adequacy of the Final EIR

The environmental analysis of the Project is contained in the Final EIR32 and March 29th
Addendum, 133 attached to this Decision as Appendices A and B, and hereby incorporated by
reference into this Decision. Pursuant to CEQA, a final EIR shall include the following:134

1. The draft EIR or a revision of the draft.13>

The Final EIR and March 29th Addendum contain a revision of the Draft EIR, identifying
additions and deletions with underline and strikethrough text.136

2. A table of contents or index.13”
The Final EIR contains a table of contents.!38

3. A brief summary including: an identification of each significant impact along with the
proposed mitigation measure or alternative that would reduce or avoid each impact; a
discussion of the areas of controversy; and an identification of issues to be resolved, including
the choice among alternatives and how to mitigate significant impacts.13?

Section one of the Final EIR contains a summary including an identification of each potentially
significant impact with a proposed mitigation measure to reduce the potential impact, choice
of alternatives, and discussion of known controversy and issues resolved.40

4. A project description including: the precise location and boundaries of the proposed
project; a statement of the objectives sought by the proposed project, including the underlying
purpose; a general description of the project’s technical, economic, and environmental
characteristics; and a statement briefly describing the intended uses of the EIR.1*

132 Ex, 200.

133 Ex. 202.

134 Guidelines, § 15120.

135 Guidelines, § 15132(a).

136 Seg, e.g., Ex. 200, p. 1-1.

137 Guidelines, § 15122.

138 Ex. 200, pp. i —ii.

139 Guidelines, § 15123.

140 Ex, 200, Section 1 (Summary).
141 Guidelines, § 15124.
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The Final EIR contains a complete description of the Project, a map of its location, Project
objectives, and a statement of the intended use of the EIR.14?

5. Description of the environmental setting.13

The Final EIR is divided into 21 topical sections, each section of which contains an adequate
analysis of the environmental setting.144

6. Consideration and discussion of environmental impacts including significant environmental
effects of the project and growth-inducing impacts, 4> and effects not found to be
significant.146

The Final EIR is divided into 21 topical sections. Each section contains a checklist that
adequately summarizes the potential of the Project to have environmental or energy resource
impacts. Each section then contains an analysis, with citation to the record, of the Project’s
potentially significant environmental effects, effects found not to be significant, and
conclusions summarized in the opening checklist. The Final EIR also contains an adequate
analysis of the Project’s growth-inducing impacts.1#/

7. Consideration and discussion of mitigation measures proposed to minimize significant
effects.!8

The Final EIR is divided into 21 topical sections, which sufficiently consider and discuss
mitigation measures proposed to minimize significant effects.'*? The Final EIR also summarizes
the mitigation measures.>® The March 29th Addendum makes minor modifications to
mitigation measures HAZ-1 and HAZ-2 that clarify the mitigation measures and does not add
any significant new information.1>!

8. Consideration and discussion of alternatives to the proposed project including: evaluation
of a reasonable range of alternatives that would attain most of the basic project objectives and
avoid or substantially lessen any significant effects of the project; evaluation and analysis of a
“no-project” alternative; identification of an environmentally superior alternative; identification

142 Ex, 200, Section 3 (Project Description).

143 Guidelines, § 15125.

144 Ex, 200, Section 4 (Environmental Setting, Environmental Impacts and Mitigation).
145 Guidelines, §§ 15126, 15126.2, 15126.4, 15127.

146 Guidelines, § 15128.

147 Ex. 200, Section 4 (Environmental Setting, Environmental Impacts and Mitigation).
148 Guidelines, § 15126.4.

149 Ex. 200, Section 4 (Environmental Setting, Environmental Impacts and Mitigation).
150 Ex. 200, pp. 1-2 - 1-27.

151 Ex. 202, pp. 1-3.
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of alternatives that were considered but rejected and reasons for their elimination; and a
discussion of any significant effects of an alternative additional to the significant effects of the
Project.!>2

The Final EIR sufficiently considers, evaluates, and discusses a reasonable range of
alternatives to the Project including a no-project alternative, identifies environmentally
superior alternatives, and presents alternatives that were considered but rejected and reasons
for their elimination.1>3

9. Discussion of cumulative impacts.1>*

The Final EIR is divided into 21 topical sections that sufficiently discuss the Project’s
cumulative impacts in the context of the discussions of the individual topics.!>> The Final EIR
also contains a section dedicated to discussion of cumulative impacts.!>°

10. Comments on the Draft EIR and responses to significant points raised in the review and
consultation process.%’

Section seven of the Final EIR includes comments on the Draft EIR and adequate responses to
those comments.!>8 The Final EIR also includes a discussion of known controversy and issues
to be resolved.1>?

11. Organizations and persons consulted in preparing the EIR.160

Section 6 of the Final EIR lists authors and reviewers of the Final EIR.16! Other organizations
and persons consulted are described in the relevant individual topics in the Final EIR.162

In exercising our independent judgment about the Project, and in preparing the discussion herein,
we have reviewed and considered the Final EIR and the March 29th Addendum, together with all
comments received and responses made during the course of this proceeding, and the evidence
presented during the evidentiary hearing, as contained in the hearing record.

152 Guidelines, § 15126.6.

153 Ex. 200, Section 5 (Alternatives).

154 Guidelines, § 15130.

155 Ex, 200, Section 4 (Environmental Setting, Environmental Impacts and Mitigation).
156 Id. at pp. 4.20-4 — 4.20-14.

157 Guidelines, § 15132(b).

158 Ex, 201, Section 7 (Response to Comments).
159 Ex. 200, pp. 1-23 — 1-27.

160 Guidelines, § 15129.

161 Ex. 200, p. 6-1.

162 See, e.g., /d. at pp. 3-18, 4.4-11, 4.4-12.
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We find that substantial evidence exists that the Final EIR and March 29th Addendum have been
prepared as required by law.

B. Mitigation Monitoring or Reporting Program

Under CEQA when a lead agency adopts mitigation measures for a project, it must also adopt a
program for monitoring or reporting on the mitigation measures it has imposed.163 The program
serves to ensure that mitigation measures adopted through CEQA are implemented in a timely
fashion and in accordance with the terms of project approval.1®* We assume granting of the SPPE
triggers the requirement to adopt such a program.16>

In this proceeding, Staff proposed mitigation measures for air quality, biological resources,
cultural and tribal cultural resources, geology and soils, greenhouse gas emissions, hazards and
hazardous materials, noise, and transportation;16® Staff included those mitigation measures in its
Mitigation Monitoring and Reporting Program (MMRP).16” We hereby adopt, and incorporate by
reference, the MMRP attached to this Decision as Appendix C as the MMRP for the Project, to be
overseen by the City of San José. With the imposition and implementation of the mitigation
measures in the MMRP, together with the Project features included in the Application, we find that
the potential impacts to air quality, biological resources, cultural and tribal cultural resources,
geology and soils, greenhouse gas emissions, hazards and hazardous materials, noise, and
transportation are less than significant.

The City of San José has agreed to monitor Applicant’s performance of the mitigation measures
we adopt.168 “A public agency may delegate reporting or monitoring responsibilities to another
public agency or to a private entity which accepts the delegation.”16?

V. DISCUSSION

In evaluating the Project, as for all SPPE applications, the CEC fulfills its CEQA obligations and
requirements mandated by the CEC’s regulations with a quasi-adjudicative hearing process.1”°
This process provides opportunities for robust public participation, for parties to submit evidence

163 Guidelines, § 15097(a).

164 See Jbid.

165 Residents Against Specific Plan 380 v. County of Riverside (2017) 9 Cal.App.5th 941, 962 (County complied with
CEQA when MMRP was part of final project approval, as opposed to earlier consideration of project).

166 Ex. 200, pp. 1-2 — 1-22.

167 Ex. 203.

168 Ex, 205.

169 Guidelines, § 15097(a).

170 Cal. Code Regs., tit. 20, § 1944.
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on the analyses and conclusions of the environmental documentation, and for the CEC to make
pertinent findings of fact and conclusions of law.

Our consideration of the Project includes an evaluation of the Application, the Final EIR and March
29th Addendum, comments on the Draft EIR, the hearing record, and public comment. The
discussion below addresses our assessment of the Project under CEQA and the Warren-Alquist Act
in the context of the three dispositive questions:

v Is the Backup Generating Facility a thermal powerplant with a generating capacity of
up to 100 MW?

v" Will a substantial adverse impact on energy resources result from the construction
or operation of the Project?

v Will a substantial adverse impact on the environment result from the construction or
operation of the Project?

A. The Backup Generators Have a Combined Generating Capacity of 99 MW.

The Warren-Alquist Act defines a thermal powerplant as “any stationary or floating electrical
generating facility using any source of thermal energy, with a generating capacity of 50
megawatts or more, and any facilities appurtenant thereto.”!’! As discussed below, the
uncontested evidence shows that the Backup Generators constitute a thermal powerplant with a
generating capacity in excess of 50 MW.

The only CEC regulation that defines generating capacity is Section 2003.172 In the Final EIR,
Staff173 states that the Backup Generators are not steam or combustion turbine generators and
therefore Section 2003 is not controlling in this proceeding.1” The Project would include 224
natural gas internal combustion engine generators, each with a nameplate output capacity of 0.45
MW and continuous steady-state output capacity of 0.34 MW, and two diesel-fired generators,
one with a nameplate capacity of 1.25 MW and one with a nameplate capacity of 0.5 MW.17

The Backup Generators would provide emergency backup power supply for the Data Center only
during interruptions of electric service from PG&E, during an emergency, or as part of a load
shedding program to support grid reliability.1”¢ The Backup Generators would be electrically

171 pyb. Resources Code, § 25120.

172 Cal. Code Regs., tit. 20, § 2003.

173 Unless specified otherwise, all references to Staff in this section refer to Staff's analyses, conclusions, and
discussions in the Final EIR.

174 Ex. 201, Appen. A, p. 3.

175 Id. at Appen. A, p. 1.

176 Ibid.
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isolated from the PG&E electrical transmission grid with no means to deliver electricity offsite of
the Data Center (PG&E's distribution line would only allow power to flow in one direction — from
PG&E to the Data Center).1””

For isolated facilities such as this one, Staff bases its jurisdictional analyses on the net MW that
can be delivered for “use” (i.e., to a data center facility or the electricity grid), not the gross or
nameplate rating.1’8 Staff states that for Backup Generators isolated from the electricity grid, the
maximum load being served is determinative and not the combined net capacity of the installed
Backup Generators.1”? Here, the maximum load of the Data Center would not exceed 99 MW, 180
As a result, Staff concludes that “[w]hile the Data Center has an apparent installed generation
capacity slightly greater than 100 MW . . . the ‘extra’ MW installed are redundant,” and “[i]Jn no
case would the maximum facility-wide load demand exceed 99 MW due to physical constraints
built into the project.”18!

In addition, Staff found that the maximum demand of 99 MW would be fixed by the specification
and installation of electrical buses and panels, switchyards, and breakers that would have an
upper electrical capacity limit.182 Staff concluded that the Backup Generators will not generate
electricity in excess of 99 MW, 183

Section 2003(a) states: “The ‘generating’ capacity of an electric generating facility means the
maximum gross rating of the plant’s turbine generator(s), in megawatts . . . minus the
minimum auxiliary demand.” (Emphasis added.) The Backup Generators in this Project are not
turbine generators. However, we find that the principles in establishing generating capacity for
turbine generators can also apply to internal combustion engines, such as the Backup Generators.
Thus, under these principles, we identify the maximum gross rating, defined as the output in MW
at those conditions that yield the highest generating capacity on a continuous basis. While Section
2003 states that the maximum gross rating cannot be limited by an operator’s discretion to lower
output or by temporary design modifications, we believe it is also true that the maximum gross
rating can be limited by permanent design modifications that limit output. Additionally, when a
facility is not connected to an electric distribution system such as the grid, its maximum gross
rating cannot exceed that of its connected demand. We see no practical differences among 1)
adding a device to a grid-connected powerplant that permanently constrains generation, 2)
connecting a generating facility to a demand with a permanent circuit that limits the amount of

177 Ibid.
178 Id. at Appen. A, p. 2.
179 Ibid,
180 14, at Appen. A, p.
181 d. at Appen. A, pp. 1 - 2.
182 Id. at Appen. A, p
183 Id. at Appen. A, p
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electricity that can be delivered from the generating facility, or 3) permanently limiting the size of
the demand to which the generation is connected. All three are examples of permanent and
actual constraints on generation.

In this case, the record shows that the maximum demand of the Data Center is 99 MW and that
the demand is fixed by the use of electrical equipment that has an upper electrical capacity
limit.18* Thus, even though the natural gas and diesel Backup Generators have a combined
nameplate capacity that exceeds 100 MW, the maximum generating capacity of those Backup
Generators is limited to the maximum demand of the Data Center of 99 MW.

Thus, we find that the Backup Generators have a maximum generating capacity of 99 MW, which
will not exceed 100 MW. To ensure that the generating capacity remains at 99 MW, based on the
Data Center demand and as analyzed by the Final EIR, we adopt Condition of Exemption PD-1 to
read as follows:

Condition of Exemption PD-1. Notice of Events Affecting Electrical
Demand of the Facility.

The granting of the Small Power Plant Exemption for the San Jose City Backup
Generating Facility is specifically conditioned on the existing configuration of the San
Jose City Data Center and on its demand for electricity not exceeding 99 MW. The
Project owner may not alter the configuration or equipment of the San Jose City
Data Center if the demand for electricity would then increase or if generation
capacity would exceed 99 MW. If the Project owner in the future desires to alter the
configuration or equipment of the San Jose City Data Center in a manner that may
result in an increase in electrical demand, any such alteration, change, or
modification shall be subject to the requirements set forth in the regulations of the
CEC relating to changes in Project design, operation, or performance and
amendments to Commission Decisions, as they may exist at that time.

We also adopt Condition of Exemption PD-2, as stated below, to ensure that the electricity
produced by the Backup Generators will be used only by the Data Center, thereby making the
demand limit of the Data Center the permanent restriction on generating capacity.

Condition of Exemption PD-2. Notice of Events Affecting Off-Site
Distribution of Energy Generated by the Facility.

The granting of the Small Power Plant Exemption for the San Jose City Backup
Generating Facility is specifically conditioned on the power generated being used

184 1bid.
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exclusively by the San Jose City Data Center. At no time shall the Project owner or
operator allow power generated by the San Jose City Backup Generating Facility to
be used for any other facility, property, or use, including, but not limited to, delivery
to the electric distribution system without the express written approval of the CEC.

With the adoption and implementation of Conditions of Exemption PD-1 and PD-2, we find that
the Project has been, and will be, limited to a maximum demand of 99 MW and therefore the
maximum generation capacity of the Backup Generators is less than 100 MW.

B. Potential Energy Impacts: The Final EIR establishes that no substantial adverse
impact on energy resources will result from the construction or operation of the
Backup Generators or the Project.

The Final EIR concludes that the Project would not have significant adverse impacts on energy
resources.!® This conclusion was not contested. To determine whether an SPPE may be granted
pursuant to the Warren-Alquist Act, we must find that the Project has no “substantial adverse
impact on energy resources.”18 The Warren-Alquist Act does not define the phrase “substantial
adverse impact on energy resources,” so we examine it by reference to similar standards under
CEQA, including the Project’s energy consumption during construction or operation and whether
the Project conflicts with or obstructs state or local plans for renewable energy or energy
efficiency.18”

We find that the Final EIR thoroughly analyzes the potential impacts on energy resources from
Project construction and operation and the Project’s consistency with state and local plans for
renewable energy and energy efficiency. The Final EIR concludes that the Project will have less
than significant impacts on energy and energy resources.!® The Final EIR also concludes that the
Project will not conflict with state or local plans for renewable energy or energy efficiency.!®
Based on substantial evidence in the record, and finding no evidence to the contrary, we concur
with the Final EIR and conclude that the Project would not have a substantial adverse impact on
energy resources.

C. Potential Environmental Impacts: The Final EIR establishes that no substantial
adverse impact on the environment will result from the construction or operation
of the Backup Generators or the Project.

185 Ex. 200, pp. 4.6-1 — 4.6-8.

186 pyb. Resources Code, § 25541.

187 Guidelines, Appen. F and Appen. G.
188 Ex, 200, pp. 4.6-1 - 4.6-6.

189 Id. at pp. 4.6-6 - 4.6-7.
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The Final EIR concludes that with the implementation of mitigation measures, the Project would
not have any significant adverse impacts on the environment.!?° This conclusion was not
contested by any party. To determine whether an SPPE may be granted pursuant to the Warren-
Alquist Act, we must find that the Project has no “substantial adverse impact on the
environment.”1?! The Warren-Alquist Act does not define the phrase “substantial adverse impact
on the environment,” so, again, we examine it by reference to similar standards under CEQA.

One of the basic purposes of CEQA is to inform government decisionmakers and the public about
the potential significant environmental effects of proposed activities.!®? An EIR meets the purpose
of CEQA by adequately informing the public and the CEC about the environmental effects of a
Project, including analyzing the significant environmental effects of a proposed project, identifying
alternatives, and disclosing possible ways to reduce or avoid possible environmental damage.1®3

Here, the Final EIR!®* includes an analysis of the Project’s environmental setting and effects on
the environment. The Final EIR finds that there will be no impacts from the Project on Agriculture
and Forestry Resources, Mineral Resources, and Wildfire, and that impacts in the areas of
Aesthetics, Energy and Energy Resources, Hydrology and Water Quality, Land Use and Planning,
Population and Housing, Public Services, Recreation, and Utilities and Service Systems are less
than significant.'® The Final EIR finds that impacts in the areas of Air Quality, Biological
Resources, Cultural and Tribal Cultural Resources, Geology and Soils (paleontology), Greenhouse
Gas Emissions, Hazards and Hazardous Materials, Noise, and Transportation are potentially
significant;°® however, the Final EIR incorporates proposed mitigation measures to reduce those
potentially significant impacts of the Project to less than significant levels.1®” The Final EIR
evaluates the Mandatory Findings of Significance!®® and finds that, with mitigation incorporated,
the Project will have less than significant impacts related to degrading biological, aesthetic,
cultural, or paleontological resources, and to cumulative impacts.1®® The Final EIR also finds that
the Project will have a less than significant impact related to adverse effects on human beings.200
The Final EIR discusses the effects of the Project in each topical area through the lens of
environmental justice and finds that the Project will not have any significant effects on

190 14, at p. 1-2.

191 pyb. Resources Code, § 25541.
192 Guidelines, § 15002(a)(1).

193 14, § 15002(F).

194 Fx, 200.

19 1. at p. 1-2.

196 Th/d.

197 Id, at pp. 4.1-1 — 4.21-25.

198 pyb. Resources Code, § 21081.
199 Ex. 200, pp. 4.20-1 - 4.20-4.
200 I/, at p. 4.20-15.
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environmental justice populations.?! The Final EIR also contains a discussion of alternatives to
the Project?? and copies of the public comments received on the Draft EIR and responses
thereto.2% The Final EIR concludes that all potentially significant impacts will be mitigated to less
than significant levels, and therefore the Project will not have a significant adverse impact on the
environment,204

The analysis, findings, and conclusions in the Final EIR were not contested by any party, were
supported by substantial evidence, and do not require further discussion. However, the
Committee, in its Notice of Prehearing Conference and Evidentiary Hearing,2%> asked the Parties to
provide further information regarding the Final EIR’s air quality analysis and biological resources
analysis. In this section of the Decision, we briefly discuss these questions and the responses
received from the Parties to inform our conclusion on the environmental impacts of the Project.

i. The Committee’s Air Quality Questions

The Committee’s first question was related to the Project’s contribution to potential cumulative
concentrations of ambient particulate matter during the Project’s construction.2% Specifically, the
Committee noted that the Final EIR states that the modeled annual PM102%7 concentrations would
exceed the significant impact levels (SILs) used by Staff, and also states that the annual PM10
emissions at the nearest residential receptors would be “much lower than the maximum shown.”
Similarly, for PM2.5,2%8 the Final EIR states that the maximum modeled 24-hour PM2.5
concentrations would exceed the SILs used by Staff and “would decrease rapidly with distance
from the fence line.” These statements did not indicate, however, whether the emissions at the
fence line would fall below the applicable thresholds of significance.

The Committee therefore asked Staff to identify: (i) the estimated annual PM10 concentrations at
the nearest residential receptor (identified in the Final EIR as the nearest sensitive receptor???)
and determine whether they fall below the significance thresholds used by Staff; and (ii) the
estimated 24-hour PM2.5 concentrations at the nearest residential receptor and determine
whether they fall below the significance thresholds used by Staff.

201 1d. at pp. 4.21-12 - 4.21-23.

202 1d, at pp. 5-1 — 5-21.

203 Ex, 201, pp. 7-1 — 7-74.

204 Ex, 200, p. 1-2.

205 TN 242888.

206 14, at p. 8.

207 particulate matter with a diameter of 10 microns or less.

208 particulate matter with an aerodynamic diameter less than 2.5 micrometers.
209 Ex. 200, p. 4.3-14.
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Staff210 and Applicant?!! both responded to the Committee’s questions in their Prehearing
Conference Statements. In its response, Staff stated that at the nearest residential receptors, the
annual PM10 concentration would be no greater than 0.16 pg/m3, below the PM10 SIL of 1 yg/m?3
for annual impacts, and that the 24-hour PM2.5 concentration at the nearest residential receptors
would be no greater than 0.46 ug/m3, below the PM2.5 SIL of 1.2 pg/m3 for 24-hour impacts.2!2
Both Staff and Applicant cited to relevant portions of the Final EIR to support these findings.?13

The second clarification the Committee requested regarding air quality related to the Final EIR’s
air quality impact analysis (AQIA) for criteria pollutants.21* The Final EIR includes estimates of
emissions impacts associated with operating the Backup Generators for load shedding and
demand response due to the Project’s anticipated participation in PG&E’s Base Interruptible
Program (BIP).%1> However, the Final EIR also states that use of the natural gas-fired generators
and diesel-fired generators for emergency operations is typically not evaluated during facility
permitting and air districts do not conduct such an assessment, as that modeling would require
speculation that would not yield meaningful information by which to determine Project impacts.21¢
The Committee asked the Parties to explain whether the AQIA modeling assumptions and
scenarios used in the Final EIR to assess emissions were appropriate for assessing emissions from
emergency operations.

Staff responded to this Committee question by pointing out that load shedding and demand
response events are distinguishable from emergencies such as an unplanned power outage or
other disruption.?!” As a result, Staff treats load shedding and demand response as being more
predictable. Furthermore, Staff points out that its analysis and modeling in the Final EIR are
sufficiently conservative to exceed any expected actual load shedding operations. In contrast,
emergency operations, Staff argues, are unplanned, infrequent, and unlikely; thus, the resulting
emissions are not easily predictable nor quantifiable. Even in light of this uncertainty, Staff argues
that the AQIA is sufficiently conservative to account for the possibility of emergency operations.?18

For its response to this Committee question, Applicant asserts that the modeling assumptions and
scenarios used to assess the impacts of BIP participation are not directly transferable to the
impacts of standby generator use due to true emergencies. While it is possible to estimate the
number of hours of BIP participation, analysis of emergency generator use is too speculative for

210 Ex, 206.

211 By, 71.

212 Ex, 206, p. 6.

213 Ipid.; Ex. 71, p. 1.

214 TN 242888, pp. 8 — 9.

215 Ex. 200, pp. 4.3-17, 4.3-34, 4.3-37.

216 1, at p. 4.3-46.

217 Ex, 206, pp. 7 — 8.

218 1d. at pp. 7 — 8 (citing Ex. 200, pp. 4.3-1, 4.3-47, 4.3-48).
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evaluation. Nevertheless, Applicant asserts that the number of hours Staff used to analyze
emergency use of the backup generators was "a sizeable over-estimation . . . given that testing
would require 9 hours per year, the maximum number of annual hours of load shedding
requested over the past 12 years was 28 hours, and the duration of emergency outages since
2010 was /ess than three minutes.”1?

The Parties responses to the Committee’s air quality questions were persuasive and demonstrate
that the Final EIR sufficiently analyzes the potential air quality impacts of the Project.

ii. The Committee’s Biological Resources Questions

The Committee asked a question regarding the current viability of biological resources surveys
and studies used to complete the Final EIR’s biological resources analysis.??° The Committee
asked the Parties to provide the dates of those surveys and an explanation of whether the surveys
were still current and valid. The Committee also requested that the Parties identify the location of
two biological reports.

Applicant responded to the questions by identifying each of the surveys conducted and asserting
the surveys “are timely and applicable to the biological resources potentially present in the project
vicinity.”?2! Applicant also identified the location of the studies in the docket and re-docketed
those studies.???

Staff responded to these questions by stating that it acknowledged that at the time Applicant filed
the surveys, November 2019, they were potentially out of date.??3 Staff explains, however, that
the specific facts of the case were analyzed and considered when determining that additional
surveys were not necessary for Staff to assess impacts and develop any necessary mitigation.
Additionally, Staff consulted with the California Department of Fish and Wildlife, United States Fish
and Wildlife Service, and the San Francisco Bay Bird Observatory, which resulted in “agreement
that updated survey data is not necessary,” that there was no indication that the habitat or
environmental setting had changed, and that the required preconstruction surveys would ensure
that the mitigation measures would be implemented based on the most recent site data.??* Staff
also identified the location of the studies in the docket.?2>

219 Ex. 71, pp. 2 — 3 (emphasis in original).
220 TN 242888, pp. 9 — 10.

221 Ex, 71, pp. 4-6.

222 Id. at pp. 5 — 6; see also Exs. 72, 73, 74.
223 Ex, 206, pp. 8 - 9.

224 Jhid.

225 Id. at pp. 10 — 11.
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The Parties’ responses to the Committee’s biological resources questions were persuasive and
demonstrated that the Final EIR sufficiently analyzed the potential impacts of the Project on
biological resources.

iii. Conclusion Regarding Potential Environmental Impacts

After reviewing the evidence in the record, we find that the Project will not have a significant
adverse impact, individually or cumulatively, on the environment. Furthermore, we find that the
Final EIR considered and analyzed a reasonable range of alternatives. We also find that the
mitigation measures incorporated into the Project design, proposed in the Final EIR, and set forth
in the MMRP, will reduce any potentially significant impacts to less than significant levels and will
be enforced by the City of San José. Therefore, we conclude that the construction and operation
of the Project will not have a substantial adverse impact on the environment.

VI. FINDINGS AND CONCLUSIONS

Based on the record of this proceeding, we find:

1. The Final EIR and March 29th Addendum have been prepared in compliance with CEQA
and thoroughly and adequately analyze potential environmental and energy resources
impacts.

2. This Decision was prepared in accordance with the public review process mandated by the
Warren-Alquist Act, CEC regulations, and CEQA.

3. The Backup Generators are thermal powerplants that have a generating capacity of up to
99 MW.

4. The imposition and implementation of Conditions of Exemption PD-1 and PD-2 will ensure
that the generating capacity of the Backup Generators will not exceed 99 MW.

5. The imposition and implementation of mitigation measure AQ-1 will ensure that the Project
will not have any significant environmental impacts on air quality.

6. The imposition and implementation of mitigation measures BIO-1 through BIO-20 will
ensure that the Project will not have any significant environmental impacts on biological
resources.

7. The imposition and implementation of mitigation measures CUL-1 through CUL-6 will
ensure that the Project will not have any significant environmental impacts on cultural and
tribal cultural resources.
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8. The imposition and implementation of mitigation measure GEO-1 will ensure that the
Project will not have any significant environmental impacts on geology and soils
(paleontology).

9. The imposition and implementation of mitigation measures GHG-1 and GHG-2 will ensure
that the Project will not have any significant environmental impacts related to greenhouse
gas emissions.

10.The imposition and implementation of mitigation measures HAZ-1 and HAZ-2 will ensure
that the Project will not have any significant environmental impacts related to hazards and
hazardous materials.

11.The imposition and implementation of mitigation measure NOI-1 will ensure that the
Project will not have any significant environmental impacts related to noise.

12.The imposition and implementation of mitigation measure TRA-1 will ensure that the
Project will not have any significant environmental impacts on transportation.

13.BAAQMD will require the Project to fully offset NOx emissions during BAAQMD’s permitting
process.

14.The adoption of the MMRP, set forth in Appendix C, and the City of San José’s agreement
to serve as the enforcement agency for the MMRP will ensure that the Project complies
with all requirements in the MMRP.

15.The Project will not cause any significant adverse environmental impacts with
implementation of the Project design features and mitigation measures imposed by this
Decision, which incorporates the Final EIR and March 29th Addendum by reference.

16.The Project will not cause any significant adverse impacts to energy resources.

17.Based on the above findings, the CEC may grant a small powerplant exemption in
accordance with California Public Resources Code section 25541.

We hereby CERTIFY the Final EIR contained in Appendix A, including the March 29th Addendum
to the Final EIR contained in Appendix B, for the CEC’s Decision for the Small Power Plant
Exemption for the San Jose City Backup Generating Facility. In certifying the Final EIR, we do so
through the exercise of our independent judgment and review after finding substantial evidence,
considering the record as a whole, to support certification.

We hereby ADOPT the MMRP contained in Appendix C to ensure the Project design features and
additional mitigation measures from this Decision will be implemented by the City of San José.
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We therefore GRANT the San Jose City Backup Generating Facility a Small Power Plant
Exemption from the Application for Certification provisions of the CEC’s powerplant licensing
process.

Appendix A: Final EIR

Appendix B: March 29, 2022, Addendum to the Final EIR
Appendix C: Mitigation Monitoring and Reporting Program
Appendix D: Exhibit List

Appendix E: Proof of Service List
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1 Summary

This environmental impact report (EIR) has been prepared by the California Energy
Commission (CEC) to evaluate the potential environmental effects of the development of
the San Jose Data Center (SJDC or project), in compliance with the California
Environmental Quality Act (CEQA), the CEQA Guidelines, the Warren-Alquist Act, and
California Code of Regulations, Title 20 (Small Power Plant Exemptions).

The SJDC includes natural gas-fired generators (to provide emergency backup power)
that would constitute a thermal powerplant with a generating capacity in excess of 50
megawatts (MW). The generating capacity of the backup generators would not exceed
100 MW. The CEC has the exclusive authority to certify all thermal power plants (50 MW
and greater) and related facilities proposed for construction in California. The Small Power
Plant Exemption (SPPE) process allows applicants with facilities between 50 and 100 MW
to obtain an exemption from CEC’s jurisdiction and proceed with local permitting rather
than requiring CEC certification. CEC can grant an exemption if it finds that the proposed
facility would not create a substantial adverse impact on the environment or energy
resources. Public Resources Code section 25519(c) designates CEC as the lead agency,
in accordance with CEQA, for all facilities seeking an SPPE.

1.1 Project Summary

Microsoft Corporation (Microsoft or applicant) is seeking an exemption from the CEC’s
jurisdiction for the SJDC. The applicant proposes to construct and operate the project,
located at 1657 Alviso-Milpitas Road in San Jose, California. The project would consist of
two single-story data center buildings. To provide reliable operation of the project in the
event of loss of electrical service from the local electric utility provider, Pacific Gas and
Electric Company (PG&E), the project includes 244-224 0.45-MW natural gas generators
to provide electrical power to support the data center uses during utility outages, certain
onsite electrical equipment interruptions or failure, and for load shedding, demand
response and behind the meter resource adequacy (RA) ancillary services. The maximum
electrical load of the project would be 99 MW, although the estimated load is 796 MW,
inclusive of IT equipment, ancillary electrical/ telecommunications equipment, and other
electrical loads (administrative, heat rejection, and safety/ security). In addition, the
project includes two Tier 4 diesel-powered generators (designated as administrative
generators), with a 1.25-MW standby generator for the northern building and a 0.5-MW
standby generator for the southern building. The project also includes an onsite 115-
kilovolt (kV) substation located in the northwestern corner of the project site with two
underground 115-kV electrical supply lines that would connect to PG&E’s Los Esteros
Substation, located adjacent to the site. The project would require offsite linears for
potable water, reclaimed water, stormwater, sanitary sewer, and electrical. -Ne—raturat
eenter-buidings._The project originally proposed to use natural gas for space and water
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heating but due to a city prohibition on new natural gas infrastructure, the city will likely
require electric heat pump technology prior to permitting the project.

1.2 Summary of Environmental Impacts and Mitigation Measures

In accordance with section 25519(c) of the Public Resources Code and CEQA, CEC serves
as the lead agency to review an SPPE application and perform any required environmental
analyses. Upon granting of an exemption, the local permitting authorities—in this case
the City of San Jose and Bay Area Air Quality Management District (BAAQMD)—would
perform any follow-up CEQA analysis and impose mitigation, as necessary, for granting
approval of the project.

Below is an overview of the analysis included in Section 4 Environmental Setting,
Environmental Impacts and Mitigation. Impacts are categorized by the type of
impact as follows:

e No Impact. The scenario in which no adverse physical changes to (or impacts on) the
environment would be expected.

e Less Than Significant Impact. An impact that would not exceed the defined
significance criteria or would be eliminated or reduced to a less than significant level
through implementation of the applicant’s project measures and/or compliance with
existing federal, state, and local laws and regulations.

e Less Than Significant with Mitigation Incorporated. An impact that would be reduced
to a less than significant level through implementation of the identified mitigation
measure(s).

e Significant and Unavoidable Impact. An adverse effect that meets the significance
criteria, but there appears to be no feasible mitigation available that would reduce the
impact to a less than significant level. In some cases, mitigation may be available to
lessen a given impact, but the residual effects of that impact would continue to be
significant even after implementation of the mitigation measure(s).

Staff concludes that with the implementation of the following mitigation measures
presented below, potentially significant impacts identified in this EIR would be avoided or
reduced to less than significant levels. Staff concluded that impacts in the areas of Air
Quiality, Biological Resources, Cultural and Tribal Cultural Resources, Geology and Soils
(paleontology), Greenhouse Gas Emissions, Hazards and Hazardous Materials, and
Transportation would be potentially significant, but with mitigation measures would be
reduced to less than significant. Aesthetics, Energy and Energy Resources, Hydrology and
Water Quality, Land Use, Noise, and Utilities and Service Systems would have less than
significant impacts from the project. Agriculture and Forestry Resources, Mineral
Resources, and Wildfire would have no impact from the project. The mitigation measures
would be enforced by the appropriate responsible agency under CEQA, which includes
the City of San Jose. The following summarizes the potential impacts and mitigation as
required._The changes to the mitigation measures clarify, amplify, and make insignificant
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modifications to the mitigation measures as presented in the DEIR. They do not alter the
analyses, or the conclusions reached.

Air Quality. Less Than Significant with Mitigation Incorporated. The project would not
conflict with or obstruct implementation of the applicable air quality plan. The project
would not expose sensitive receptors to substantial pollutant concentrations. The project
would not result in other emissions (such as those leading to odors) adversely affecting
a substantial number of people. Air quality impacts during project construction would be
reduced with implementation of mitigation measure AQ-1. This measure requires
incorporation of the BAAQMD’s best management practices to control fugitive dust. This
measure also incorporates exhaust control measures to reduce emissions from
construction equipment. During operation of the engines, the oxides of nitrogen (NOx [as
an ozone precursor]) emissions of the standby generators would be fully offset through
the permitting process with the BAAQMD. With implementation of these measures during
construction and NOx offsets for operations through BAAQMD'’s permitting requirements,
the project would not cause a cumulatively considerable net increase of any criteria
pollutant, and impacts would be reduced to a less than significant level.

AQ-1: To incorporate the Bay Area Air Quality Management District (BAAQMD)
recommendations for Best Management Practices to control fugitive dust, the project
owner shall implement a fugitive dust control plan that has been reviewed and approved
by the Director or Director’s designee with the City of San Jose Department of Planning,
Building, and Code Enforcement prior to the issuance of any grading or building permits,
whichever occurs earliest. The project owner shall implement the following measures
during construction:

e Minimize fugitive dust generation by watering exposed soils two time per day or as
needed.

e Cover truck loads when transporting soil, sand, or other loose materials to or from the
site.

e Perform street sweeping to remove all visible mud or dirt track-out onto adjacent
public roads at least once per day. The use of dry power sweeping is prohibited.

e Limit onsite vehicle speeds on unpaved surfaces to 15 miles per hour.

e Pave onsite roads and driveways, and sidewalks as soon as possible in the
construction schedule.

e Pour foundations for building pads as soon as possible after grading.

e Install wind breaks (e.q., trees, fences) on the windward side(s) of actively disturbed
areas of construction. Wind breaks should have at maximum 50 percent air porosity.

e Suspend excavation, grading, and/or demolition activities when average wind speeds
exceed 20 mph.

e Install sandbags or other erosion control measures to prevent silt runoff to public
roadways from sites with a slope greater than one percent.
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e Limit construction equipment idling times to a maximum 5 minutes, or shut equipment
down when not in use.

e Maintain and tune construction equipment in accordance with manufacturer's
specifications.

e Ensure that construction off-road equipment greater than 25 horsepower (hp) uses
engines that meet or exceed Tier 4 final off-road emission standards, and that zero-
emission and hybrid-powered equipment is encouraged.

e FEnsure that all heavy-duty diesel trucks used for material delivery or hauling meet or
exceed California Air Resources Board emissions standards for engine model year
2010.

o Ensure that all heavy-duty diesel trucks used for material delivery or hauling meet or
exceed California Air Resources Board emissions standards for engine model year
2010.

e Use grid power where available instead of portable diesel engines.

e Employ a certified visible emission evaluator to verify that construction equipment is
functioning properly.

e Post a publicly visible sign with the telephone number and name of the person to
contact regarding dust complaints and the BAAQMD telephone number. The contact
person shall implement corrective measures, as needed, within 48 hours, and the
BAAQMD shall be informed of any legitimate complaints received to verify compliance
with applicable regulations.

Biological Resources. Less Than Significant with Mitigation Incorporated. The project
would not adversely affect any species identified as candidate, sensitive, or special-status
species in local or regional plans, policies, or regulations, or by the California Department
of Fish and Wildlife (CDFW) or United States Fish and Wildlife Service (USFWS), with
mitigation incorporated. Staff proposes BIO-13 entailing development and use of a
WEAP to actively train on-site personnel in identifying and avoiding special-status species,
B10-15 for the Congdon'’s tarplant, BIO-16 for the San Francisco dusky-footed woodrat
and ringtail cat, BIO-17 for potential impacts to the salt marsh harvest mouse, BIO-1
through BIO-5 for nesting migratory birds, burrowing owl, and mitigation for burrowing
owl habitat, BIO-20 for temporary and permanent losses of agricultural lands (Santa
Clara Valley Habitat Plan Fee Zone B) which may provide foraging habitat for special-
status species, and BIO-18 for a one-time nitrogen deposition fee payment (nitrogen
deposition may adversely affect special status plants, and in turn, the wildlife dependent
upon them).

The project would not have a substantial adverse effect on any riparian habitat or other
sensitive natural community identified in local plans, policies, and regulations or by the
CDFW or USFWS, with implementation of the following mitigation measures as proposed
by staff: BIO-7, a storm water pollution prevention plan, BIO-13, B10-18, and BIO-
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11 which requires adherence to all state, federal, and local laws with respect to riparian
habitat.

Without mitigation, the project could adversely affect state or federally protected
wetlands, (including, but not limited to, marsh, vernal pool, coastal, etc.) through direct
removal, filling, hydrological interruption, or other means. Staff proposes Bl10O-8,
requiring a biological monitor, BI10-9, requiring limited removal of wetland vegetation
and/or trees, B10-10, requiring reseeding with locally native or sterile nonnative species,
BI10-13, and B10-14, requiring an aquatic resources delineation. BIO-11 would also
be protective of wetlands as the measure requires compliance requirements of the United
States Army Corps of Engineers (USACE), Regional Water Quality Control Board
(RWQCB), or CDFW for riparian habitats or areas regulated by these agencies. Should
onsite wetlands be impacted, staff has further proposed BI10O-19, a wetland development
fee pursuant to the Santa Clara Valley Habitat Plan.

The project would not interfere with the movement of any native resident or
migratory fish or wildlife species or established wildlife corridors, or impede the use
of native wildlife nursery sites, and would comply with local ordinances and policies
regarding use of artificial lighting.

With mitigation, the project would not conflict with any local policies or ordinances
protecting biological resources. To avoid conflict with City of San Jose (City) policies and
its Municipal Code regarding tree removal and protection of the Heritage Trees, staff
proposes measure BIO-12 specifying protection measures to reduce impacts during
project construction. Staff also proposes BIO-1 specifying pre-construction nesting bird
surveys, B10-2, B10-3 through BIO-7, and BIO-18 through B10-20. These measures
would ensure all impacts are reduced to a less than significant level.

BIO-1: If initial site disturbance activities, including tree, shrub, or vegetation removal,
are to occur during the breeding season February 1st to August 31st inclusive, a qualified
biologist shall conduct pre-construction surveys for nesting migratory birds onsite and
within 250 feet (for raptors) of the site, where accessible. The survey shall occur within
7 days of the onset of ground disturbance if disturbances are to commence between
February 1st and June 30th and within 30 days prior to the onset of ground disturbance
between July 1st and August 31st. If a nesting migratory bird were to be detected, an
appropriate construction-free buffer shall be established in consultation with the
California Department of Fish and Wildlife (CDFW) and the Santa Clara Valley Habitat
Agency. The actual size of the buffer, which shall be determined by the project’s qualified
biologist, would depend on species, topography, and type of activity that would occur in
the vicinity of the nest. The project buffer would be monitored periodically by the project
biologist to verify compliance. After the nest is completed, as determined by the biologist,
the buffer would no longer be required. The project owner shall notify the city of San
Jose Director of the Department of Planning, Building and Code Enforcement or their
designee of a nesting bird within 24 hours of detection, including sharing avoidance
(buffer) placement and size.
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BI10O-2: The SCVHP identifies the project site to be within 250 feet of potentially suitable
tricolored blackbird nesting habitat occurring along Coyote Creek. The project applicant
shall conduct surveys for tricolored blackbirds within 250 feet of this habitat, where visual
access is possible, prior to start of construction following protocols in Condition 17 in
Chapter 6 of the SCVHP. Such protocols include the following:

e Prior to any ground disturbance, a qualified biologist shall complete a background
assessment to determine if there has been nesting at the site or near the site in the
past 5 years. This includes checking the CNDDB, contacting local experts, and looking
for evidence of historical nesting (i.e., old nests).

e If nesting in the past 5 years is not evident, the qualified biologist shall conduct a
preconstruction survey in areas identified in the habitat survey as supporting potential
tricolored blackbird nesting habitat. Surveys shall be made at the appropriate times
of year when nesting use is expected to occur and shall document the presence or
absence of nesting colonies of tricolored blackbird. Surveys shall conclude no more
than 2 calendar days prior to construction, per Condition 17 of Chapter 6 in the SCVHP.

e Should a nesting colony of tricolored blackbirds be located, a 250-foot construction-
free buffer shall be established from the edge of all hydric vegetation associated with
the nest site and the buffer shall be avoided, and the CDFW and USFWS shall be
notified immediately.

e If construction occurs in the project site during the nesting season and when the 250-
foot buffer is in place around active nesting habitat, a qualified biologist shall conduct
periodic monitoring of the site to confirm that the 250-foot buffer is enforced. The
biologist shall have the authority to increase the buffer size if needed based on
tricolored blackbird behavior at the active nesting area.

e If active tricolored blackbird nesting occurs within 250 feet of the project site and
offsite utility alignment areas and construction occurs during the active nesting period
resulting in the need for a buffer, the qualified biologist shall conduct training for
construction personnel in avoidance procedures, buffer zones, and safety protocols to
verify no impacts to the nest.

The project owner shall notify the city of San Jose Director or their designee, the CDFW,
and the USFWS within 24 hours of detection of tricolored blackbird nests and all avoidance
measures taken.

B10-3: If necessary, to Fe-mitigate impacts to mapped occupied burrowing owl habitat,
the project applicant shall pay the applicable burrowing owl fee as specified in the SCVHP
for each acre of eee&med—burrowrng owI Hesﬁﬁg—habrtat |mpacted as a result of pro;ect
buildout.

(—appre*mqa{ely—GA—S—aeres)— Pursuant to the SCVHP (2012) |mpacts to both temporary
and permanent burrowing owl nesting habitat are {eurrenthyy)-to be mitigated-at-a—rate-of

$60,825-per-acre{(SEVHA-2020)-hewever, via the project owner must-paying the most

up-to-date fees as reported by the Santa Clara Valley Habitat Agency. Fees are to be paid
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to the Director or Director’s designee with the City of San Jose Department of Planning,
Building and Code enforcement, before or at the time that the grading permit for the
project is issued.

B10-4: The project applicant shall conduct preconstruction surveys to ascertain whether
burrowing owls occupy burrows on the site and along the utility alignments offsite prior
to construction. The preconstruction surveys shall be performed by a qualified biologist
and shall consist of a minimum of two surveys, with the first survey no more than 14
days prior to initial construction activities (i.e. vegetation removal, grading, excavation,
etc.) and the second survey conducted no more than 2 days prior to initial construction
activities. If no burrowing owls or fresh sign of burrowing owls are observed during
preconstruction surveys, construction may continue. However, if a burrowing owl is
observed during these surveys, occupied burrows shall be identified by the monitoring
biologist and a buffer shall be established, as follows:

e If an active nest is found, a qualified biologist shall study nesting behavior and shall
establish at a minimum a 250-foot non-disturbance buffer around all nest sites, based
on stress response of the birds and the 2012 Staff Report (CDFW 2012). If the
biologist determines that the nest is vacant, the non-disturbance buffer zone may be
removed, in accordance with measures described in the SCVHP. The biologist shall
supervise hand excavation of the burrow to prevent reoccupation only after receiving
approval from the wildlife agencies (CDFW and USFWS) in accordance with Chapter
6, Condition 15 of the SCVHP.

e For permission to encroach within the nest buffer, (February 1st through August 31st),
an Avoidance, Minimization, and Monitoring Plan shall be prepared and approved by
the City and the wildlife agencies prior to such encroachment in accordance with
Chapter 6 of the SCVHP.

An Avoidance, Minimization, and Monitoring Plan shall be prepared, provided to the
agencies, and approved by the City Director or their designee and the wildlife agencies
prior to nest encroachment in accordance with Chapter 6 of the SCVHP.

B10-5: Should a burrowing owl be located during the non-breeding season (September
through January), a 250-foot buffer shall be established, and construction activities shall
not be allowed within the 250-foot buffer of the active burrow(s) used by any burrowing
owl unless the following avoidance measures are adhered to:

e A qualified biologist shall monitor the owls for at least 3 days prior to construction to
determine baseline foraging behavior (i.e., behavior without construction).

e The same qualified biologist shall monitor the owls during construction. If the biologist
determines there is a change in owl nesting and foraging behavior as a result of
construction activities, these activities shall cease within the 250-foot buffer.

e If the owls are gone from the burrows for at least 1 week, the project applicant may
request approval from the habitat agency to excavate all usable burrows within the
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construction area to prevent owls from reoccupying the site. After all usable burrows
are excavated, the buffer zone shall be removed, and construction may continue.

The project owner shall request approval from the Santa Clara Valley Habitat agency to
excavate usable, unoccupied burrows within the project site during the non-breeding
season.

BI1O-6: In the event the voluntary relocation of site burrowing owls does not occur
(defined as owls having vacated the site for 10 or more consecutive days), the project
applicant can request permission to engage in passive relocation during the non-breeding
season through the standard SCVHP application process (Section 6.8 of the SCVHP). If
passive relocation is granted, additional measures may be required by the Habitat Agency.

e If the owls voluntarily vacate the site for 10 or more consecutive days, as documented
by a qualified biologist, the project applicant could seek permission from the Santa
Clara Valley Habitat Agency to have the qualified biologist take measures to collapse
vacated and other suitable burrows to confirm that owls do not recolonize the site, in
accordance with the SCVHP, by preparing a written request and submitting supporting
documentation to the City Director or their designee.

BIO-7: Prior to the start of any grading or other soil disturbing activities, the project
applicant shall be required to prepare a Stormwater Pollution Prevention Plan consistent
with the City’s National Pollutant Discharge Elimination System C3 provisions. The plan
shall be submitted to the Director or Director's designee with the City of San Jose
Department of Planning, Building and Code Enforcement.

BI10-8: A qualified biological monitor shall visit the project site daily during utility line
construction in the vicinity of the wetland to verify that BIO-7 through BIO-11 are being
fully implemented and are effective. Documentation shall be prepared by the biological
monitor and made available to the Director or Director’s designee with the City of San
Jose Department of Planning, Building and Code Enforcement or the Santa Clara Valley
Habitat Agency upon request.

B10-9: Removal of wetland vegetation and/or trees for the installation of the utility line
shall be limited to the minimum extent required. Documentation shall be prepared by the
biological monitor and made available to the Director or Director’s designee with the City
of San Jose Department of Planning, Building and Code Enforcement or the Santa Clara
Valley Habitat Agency upon request.

BI10O-10: The project applicant shall verify that all seed mixtures used for revegetation
of the impacted wetland area shall be locally native or sterile nonnative species only. No
invasive non-native plant species shall be used for revegetation. Documentation shall be
prepared by the biological monitor and made available to the Director or Director’s
designee with the City of San Jose Department of Planning, Building and Code
Enforcement or the Santa Clara Valley Habitat Agency upon request.
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BIO-11: The project applicant shall comply with all applicable laws and regulations
regarding requirements of the California Department of Fish and Wildlife, United States
Army Corps of Engineers, and the Regional Water Quality Control Board for aspects of
the project, if any, which fall within those agencies’ respective purview, including
obtaining any permits required for the construction of the utility lines in the offsite
infrastructure alignment areas, as well as compliance with any additional conditions
attached to any required permits and monitoring requirements (if any). Copies of the
permits, along with an updated Worker Environmental Awareness Program (if necessary
per BIO-13) shall be available to the Director or their designee with the City of San Jose
Department of Planning, Building and Code Enforcement and the Santa Clara Valley
Habitat Agency upon request.

BI10O-12: Prior to ground disturbance, the project applicant shall ensure that the project
site, including linear alignments and the bike path have been surveyed by a certified
arborist or biologist and prepare a report. The report, a Tree Protection Plan (TPP), shall
be submitted to the Director or Director’s designee with the City of San Jose Department
of Planning, Building, and Code Enforcement for trees to be preserved, or replaced, if
preservation is not possible. The TPP shall include, but is not limited to, the following:

e Number of trees and location of trees to be protected
e Final landscaping proposal

e Tree Protection Zone (TPZ)

e Size and location of TPZ

e Specific recommendation and suggestions or recommendation for each TPZ if
applicable

e Maintenance methodology for tree protection zones during the entire demolition
and construction period

e Irrigated schedule
e Pruning schedule for preserved trees, if applicable

e Herbicides and other products recommended to be used on preserved trees

e Tree replacement strateqy for removed trees.

BI10O-13: A worker environmental awareness program biological resources module will
be conducted for onsite construction personnel prior to the start of construction activities.
The module will explain the measure and any other measures developed to prevent
impacts on special-status species, including marsh species (saltmarsh common
yellowthroat and salt marsh harvest mouse) and nesting birds. The module will also
include a description of special-status species and their habitat needs, as well as an
explanation of the status of these species and their protection under Endangered Species
Act, California Endangered Species Act, and other statutes. A brochure will be provided
with color photos of sensitive species, as well as a discussion of any permit measures. A
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copy of the program and brochure shall be provided for review and approval to Director
or Director’s designee with the City of San Jose Department of Planning, Building and
Code Enforcement and the Santa Clara Valley Habitat Agency at least 30 days prior to
the start of construction—fer—prejectHites, and updated as necessary per BIO-11. This
includes the following measures:

e Environmental Inspector: A qualified Environmental Inspector shall verify
implementation and compliance with all mitigation measures. The Environmental
Inspector shall have the authority to stop work or determine alternative work practices

e where safe to do so, as appropriate, if construction activities are likely to affect
sensitive biological resources.

e Litter and Trash Management: Food scraps, wrappers, food containers, cans, bottles,
and other trash from the project area shall be deposited into closed trash containers.
Trash containers shall be removed from the project work areas at the end of each
working day unless located in an existing substation, potential staging area, or the
switching station site.

e Parking: Vehicles and equipment shall be parked on pavement, existing roads, and
previously disturbed or developed areas, or work areas as identified in this document.

e Work Areas, Staging Areas: Work, staging, vehicle parking, and equipment parking
areas shall be contained within the final areas that are negotiated with the relevant
property owners, or as noted above.

e Wetland and Waters Avoidance: Wetlands and waters as identified in the Aquatic
Resources Delineation Report shall be avoided during all work activities.

e Pets and Firearms: No pets or firearms shall be permitted at the project site.

BI10O-14: An aquatic resources delineation covering the entire project area shall be
conducted. All features that are determined to be jurisdictional under the resource
agencies shall either be avoided, or the relevant permits shall be obtained for project
impacts. Work shall not occur within these jurisdictional features until the relevant permits
have been obtained. A delineation report shall be produced and made available to the
Santa Clara Valley Habitat Agency and the Director or Director’s designee with the City of
San Jose Department of Planning, Building and Code Enforcement.

B10O-15: Prior to any disturbance of the onsite wetland(s), the authorized biologist shall
perform protocol-level surveys for the Congdon's tarplant, during appropriate blooming
season. A report shall be prepared and provided to California Department of Fish and
Wildlife, the Santa Clara Valley Habitat Agency, and the Director or Director's designee
with the City of San Jose Department of Planning, Building and Code Enforcement 30
days prior to any disturbance.

BI10O-16: Pre-construction survey for San Francisco dusky-footed woodrats and ringtail
avoidance.
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1. A qualified biologist shall conduct a preconstruction survey for San Francisco dusky-
footed woodrat nests and ringtail individuals no more than 30 days prior to the onset
of construction activities within 50 feet of construction zones. This survey shall be
conducted prior to vegetation removal or initial grading activities.

a. Non-breeding season nest deconstruction for San Francisco dusky-footed woodrat:
Identified nests of the San Francisco dusky-footed woodrat shall be avoided, where
possible. If avoidance is not possible, the nest(s) shall be manually deconstructed
under supervision of a qualified biologist when helpless young are not present,
typically during the nonbreeding season (October through January).

b. Breeding season temporary buffer for San Francisco dusky-footed woodrat: If it is
determined that San Francisco dusky-footed woodrat young may be present during
the pre-construction survey (e.g. during the breeding season), a suitable buffer
shall be established around the nest until the young are independent enough to
successfully move from the nest.

2. Avoidance of ringtail. If an individual ringtail is identified within the project site during
preconstruction surveys, a follow-up survey shall be conducted within 12- hours of
project initiation. If a ringtail is identified during the second survey, the project
biologist shall continue to monitor the ringtail to ensure that the individual has moved
out of any areas of potential danger of its own volition. Project activities can only
commence once the project biologist has determined that the identified animal has
moved outside of potential danger from project actions.

A report shall be prepared and provided to CDFW, the Santa Clara Valley Habitat Agency,
and the City Director or their designee 30 days prior to any disturbance.

BIO-17: Temporary disturbance to and permanent loss of salt marsh harvest mouse
habitat shall be avoided to the maximum extent practicable. Although avoidance of
wetland impacts is described, further attempts to avoid impacts to potentially suitable
habitat shall be made. Prior to the issuance of building permits, all temporary staging
areas and construction access roads shall be located away from suitable habitat for this
species and limits of all wetlands that are to be avoided shall be clearly demarcated by a
gualified biologist with Environmentally Sensitive Area fencing to avoid inadvertent
disturbance of any habitat outside of the designated construction areas during
construction activities.

Prior to issuance of grading permits and under the supervision of a qualified biological
monitor, a barrier to exclude salt marsh harvest mice from impact areas shall be installed
at the perimeter of all project construction areas that are located within 50 feet of
potential salt marsh harvest mouse, and checked weekly by the qualified biologist for any
breaches, rips, or tears. This barrier, which shall be constructed under the guidance of a
qualified biologist, shall consist of a 3-foot tall, tight cloth or smooth plastic silt fence toed
into the soil at least three inches deep and supported with stakes.
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Documentation of this mitigation measure shall be provided to the Director or Director’s
designee with the City of San Jose Department of Planning, Building and Code
enforcement 30 days prior to any disturbance, and made available to the Santa Clara
Valley Habitat Agency upon request.

B10-18: Pursuant to the 2012 Santa Clara Valley Habitat Plan (SCVHP) (Chapter 6 and
Section 9, Table 9-7b), prior to any ground disturbance, a one-time fee payment for new
daily vehicle trips shall be paid for mobile emission sources, as based on the appropriate
fees and worksheet (year current to construction) in the Habitat Agency Fee Schedule
2020-SEVHR, or most recent Nitrogen Deposition Fee Worksheet. Fees are paid to the
Santa Clara Valley Habitat Agency.

B10-19: Prior to (and only if) the onsite wetlands are developed or impacted; mitigation
fees pursuant to the Santa Clara Valley Habitat Plan Table 9-11 must be paid to the
Director or Director’s designee with the City of San Jose Department of Planning, Building
and Code enforcement.

B10-20: The project owner shall pay, before or at the time that the grading permit for
the project is issued, the SCVHA Land Cover Fee and Temporary Impact Fee. The project
owner shall pay such fees according the updated SCVHA fee schedule at the time of

payment.

Cultural and Tribal Cultural Resources. Less Than Significant with Mitigation
Incorporated. The project would not impact any known resources that could meet CEQA'’s
criteria for historical resources, unique archaeological resources, or tribal cultural
resources. However, previous cultural resources studies in the project area indicate that
buried archaeological or ethnographic resources could be encountered during ground
disturbing activities at the site. Staff recommends a series of mitigation measures, CUL-
1 through CUL-6, to address the discovery of previously unknown buried cultural
resources, including human remains. In addition, CUL-1 proposes to require monitoring
by both a qualified archaeological resources specialist and a Native American monitor,
and implement a WEAP. With implementation of these mitigation measures, potential
impacts on cultural and tribal cultural resources would be reduced to a less than
significant level.

CUL-1: Prior to the commencement of construction, the applicant will secure the services
of qualified archaeological specialists and Native American monitors. These specialists
and monitors will prepare a WEAP [workforce environmental awareness program] to
instruct construction workers of the obligation to protect and preserve valuable
archaeological and Native American resources for review and approval by the Director or
Director’s designee of the City of San Jose Department of Planning, Building and Code
Enforcement (PBCE). This program will be provided to all construction workers via a
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recorded presentation and will include a discussion of applicable laws and penalties under
the laws; samples or visual aids of resources that could be encountered in the project
vicinity; instructions regarding the need to halt work in the vicinity of any potential
archaeological and Native American resources encountered; and measures to notify their
supervisor, the applicant, and the specialists. Submit the qualifications of archaeological
specialists and Native American monitors, as well as an electronic copy of the WEAP to
the Director or Director’s designee of the City of San Jose PBCE for review and approval.

The applicant will secure the services of a Native American monitor to observe grading
of native soil once all pavement is removed from the project site. Preference in selecting
Native American monitors shall be given to Native Americans with:

1. Traditional ties to the area being monitored.
2. Knowledge of local historic and prehistoric Native American village sites.

3. Knowledge and understanding of Health and Safety Code, section 7050.5, and Public
Resources Code, section 5097.9 et seq.

4. Ability to effectively communicate the requirements of Health and Safety Code, section
7050.5, and Public Resources Code, section 5097.9 et seq.

5. Ability to work with law enforcement officials and the Native American Heritage
Commission to ensure the return of all associated grave goods taken from a Native
American grave during excavation.

6. Ability to travel to project sites within traditional tribal territory.

7. Knowledge and understanding of Title 14, California Code of Regulations, section
15064.5.

8. Ability to advocate for the preservation in place of Native American cultural features
through knowledge and understanding CEQA mitigation provisions.

9. Ability to read a topographical map and be able to locate site and reburial locations
for future inclusions in the Native American Heritage Commission’s Sacred Lands
Inventory.

10.Knowledge and understanding of archaeological practices, including the phases of
archaeological investigation.

CUL-2: Prior to the issuance of any grading permit, the project will be required to
complete subsurface testing to determine the extent of possible resources onsite.
Subsurface testing shall be completed by a qualified archaeologist. Methodologies and
procedures for completing the subsurface testing will be developed through completion
of a testing plan. The testing plan will identify locations where testing will occur, depth
and extent of testing. The testing plan will be submitted to the Director or Director’s
designee of the City of San Jose Department of Planning, Building and Code Enforcement
for_approval prior to the completion of any testing. If Based—en—the findings of the
subsurface testing__confirm there are significant cultural resources on-site, an
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archaeological resources treatment plan shall be prepared by a qualified archaeologist
and submitted to Director or Director’s designee of the City of San Jose Department of
Planning, Building and Code Enforcement for approval prior to the issuance of grading
permits.

CUL-3: Prior to ground disturbance, the project will implement the approved treatment
plan prior to the issuance of grading permits. The approved treatment plan will utilize
data recovery methods to reduce impacts on subsurface resources.

CUL-4: All prehistoric and historic-era features identified during exploration will be
evaluated by a qualified archaeologist based on the California Register of Historical
Resources criteria consistent with the archaeological treatment plan. After completion of
the field work, all artifacts will be cataloged, and the appropriate forms will be completed
and filed with the Northwest Information Center of the California Archaeological Inventory
at Sonoma State University by the qualified archaeologist in coordination with the Director
or Director’s designee of the City of San Jose Department of Planning, Building and Code
Enforcement prior to issuance of occupancy permits (temporary or final).

CUL-5: In the event that prehistoric or historic resources are encountered during
excavation and/or grading of the site, all activity within a 50-foot radius of the find shall
be stopped, the Director or Director's designee of the City of San Jose Department of
Planning, Building and Code Enforcement (PBCE) shall be notified, and a qualified
archaeologist will examine the find. The archaeologist will evaluate the find(s) to
determine if they meet the definition of a historical, archaeological, or tribal cultural
resource and make appropriate recommendations regarding the disposition of such finds
prior to issuance of building permits for any construction occurring within the above-
referenced 50-foot radius. If the finds do not meet the definition of a historical,
archaeological, or tribal cultural resources, no further study or protection is necessary
prior to project implementation. If the find(s) does meet the definition of a historical,
archaeological, or tribal cultural resource, then it will be avoided by project activities. If
avoidance is not feasible, adverse effects to such resources will be mitigated in
accordance with the recommendations of the archaeologist. Recommendations will
include collection, recordation, and analysis of any significant cultural materials. A report
of findings documenting any data recovery shall be submitted to the Director or Director’s
designee of the City of San Jose PBCE, NAHC (tribal cultural resources) and the Northwest
Information Center.

The project applicant will ensure that construction personnel do not collect or move any
cultural material and will ensure that any fill soils that may be used for construction
purposes does not contain any archaeological materials.

CUL-6: In the event that human remains are discovered during excavation and/or
grading of the site, all activity within a 50-foot radius of the find will be stopped. The
Santa Clara County Coroner shall be notified immediately and will make a determination
as to whether the remains are of Native American origin or whether an investigation into
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the cause of death is required. If the remains are determined to be Native American, the
Coroner shall notify the Native American Heritage Commission (NAHC) within 24 hours of
the identification. Once the NAHC identifies the most likely descendants (MLD), the
descendants will make recommendations regarding proper burial (including the treatment
of grave goods), which will be implemented in accordance with Section 15064.5(e) of the
CEQA Guidelines. The archaeologist will recover scientifically-valuable information, as
appropriate and in accordance with the recommendations of the MLD. A report of findings
documenting any data recovery shall be submitted to the Director or Director’'s designee
of the City of San Jose Department of Planning, Building and Code Enforcement and the
Northwest Information Center.

Geology and Soils (paleontology). Less Than Significant with Mitigation Incorporated.
Construction would temporarily increase sedimentation and erosion by exposing soils to
wind and runoff until construction is complete and new vegetation is established. The
city’s National Pollutant Discharge Elimination System Municipal Permit, urban runoff
policies, and the Municipal Code are the primary means of enforcing erosion control
measures through the grading and building permit process. In accordance with General
Plan policies, implementation of the regulatory programs and policies in place would
reduce possible impacts of accelerated erosion during construction to a less than
significant level. Continuous operation and maintenance work would not result in
increased erosion or topsoil loss. The probability that construction or operationAs the
project site is relatively flat with no open faces or slopes near the site, there is low
potential for landslides. A project-specific geotechnical engineering report, along with the
final project design, would be required to address, as needed, any potential issues arising
from expansive soils, liquefaction, unstable geologic or soil units that could result from
construction of this project. With implementation of applicable design criteria per the
California Building Standards Code, as well as the incorporation of the anticipated project-
specific mitigation recommendations in the final geotechnical engineering report, seismic
hazards would be minimized, to the extent feasible with conformance to the applicable
seismic design criteria of the California Building Standards Code located on expansive soil
such that it would create substantial direct or indirect risks to life or property, and
therefore impacts would be less than significant. Earth moving during project construction
has the potential to disturb paleontological resources. Staff proposes GEO-1, to train
construction personnel and guide recovery and processing of any significant
paleontological finds. Staff concludes that with implementation of GEO-1, impacts to
unique paleontological resources would be reduced be to a less than significant level.

GEO-1:

e The applicant will secure the services of a qualified professional paleontologist, as
defined by the Society of Vertebrate Paleontology, to be on-call prior to the
commencement of construction. The paleontologist will be experienced in teaching
non-specialists to recognize fossil materials and how to notify in the event of
encountering a suspected fossil. If suspected fossils are encountered during
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construction, the construction workers will halt construction within 50 feet of any
potential fossil find and notify the paleontologist, who will evaluate its significance.

e If a fossil is encountered and determined to be significant and avoidance is not
feasible, the paleontologist will develop and implement an excavation and salvage
plan in accordance with Society of Vertebrate Paleontology standards. Construction
work in the immediate area will be halted or diverted to allow recovery of fossil
remains in a timely manner. Fossil remains collected will be cleaned, repaired, sorted,
and cataloged, along with copies of all pertinent field notes, photos, and maps.

e The paleontologist will prepare a paleontological resource monitoring report that
outlines the results of the monitoring program and any encountered fossils. The report
would be submitted to the Director or Director’s designee of the City of San Jose
Department of Planning, Building and Code Enforcement (PBCE) for review and
approval. The report and any fossil remains collected will be submitted to a scientific
institution with paleontological collections.

e Prior to the commencement of construction, the applicant will secure the services of
a qualified paleontological specialist. The specialist will prepare a Worker
Environmental Awareness Program to instruct site workers of the obligation to protect
and preserve valuable paleontological resources for review by the Director or
Director’s designee of the City of San Jose PBCE. This program will be provided to all
construction workers via a recorded presentation and will include a discussion of
applicable laws and penalties under the laws; samples or visual aids of resources that
could be encountered in the project vicinity; instructions regarding the need to halt
work in the vicinity of any potential paleontological resources encountered; and
measures to notify their supervisor, the applicant, and the specialists.

Greenhouse Gas Emissions. Less Than Significant with Mitigation Incorporated. The
greenhouse gas (GHG) emissions from the facility’s stationary sources would have
average annual GHG emissions that would exceed the 10,000 MTCO.e/yr BAAQMD
significance threshold for GHG emissions from stationary sources. This represents a
potentially significant impact that requires mitigation. Staff recommends mitigation
measure GHG-1 to require the SIDC project stationary sources to use renewable fuels
to ensure that operation of the generators would not hinder California’s efforts to achieve
2030 or 2045 GHG reduction goals and to bring the facility’s stationary source emissions
below the BAAQMD significance threshold. With this measure, the project’'s GHG
emissions from stationary sources would not have a significant direct or indirect impact
on the environment.

The City of San Jose’s GHG Reduction Strategy is a Qualified Climate Action Plan under
CEQA. This project would comply with the requirements of that plan with implementation
of GHG-2, which would require the applicant to participate in San Jose Clean Energy at
the Total Green level. Participating at the Total Green level would allow the project to
comply with the renewable energy development component of the City’s 2030 GHGRS.
Therefore, staff proposes GHG-2 to require the project owner to participate in San Jose

SUMMARY
1-16



San Jose Data Center
EIR

Clean Energy at the Total Green level, or negotiate an electricity contract with San Jose
Clean Energy that accomplishes the same goals as the Total Green level, to ensure
compliance with the City’s 2030 Greenhouse Gas Emissions Reduction Strategy.

Pursuant to California Code of Regulations, title 14, section 15183.5, the CEC may rely
on that compliance in its analysis of GHG emissions impacts. Accordingly, staff concludes
with implementation of GHG-2, the project’s GHG emissions would not have a significant
direct or indirect impact on the environment. With implementation of the efficiency
measures to be incorporated into the project, and GHG-2, GHG emissions related to the
project would not conflict with the City’s GHG Reduction Strategy or other plans, policies,
or regulations adopted for the purpose of reducing the emissions of GHGs. Because the
project would be consistent with applicable plans and policies adopted to reduce GHG
emissions and would comply with all regulations or requirements adopted to implement
a statewide, regional, or local plan for the reduction or mitigation of GHG emissions, the
potential for the project to conflict with an applicable plan, policy or regulation for GHG
reductions would be less than significant. With implementation of GHG-2, impacts related
to GHG emissions would be reduced to less than significant.

GHG-1: The project owner shall exelusively—tse-purchase renewable natural gas in an
amount equivalent to the total energy use of anererewable-gieseHn the natural-gas fired
and-eiesel-fired-generators, which may require securing renewable fuel from PG&E and
other suppliers. The project owner shall use renewable diesel fuel for the administrative
diesel-fired generators to the extent feasible. During an emergency where renewable
diesel fuel supplies may be limited, the project owner will document their efforts to secure
other vendors of renewable diesel fuel prior to refueling with non-renewable diesel. The
project owner shall provide documentation to the Director or Director’s designee with the
City of San Jose Planning, Building and Code Enforcement (PBCE) to verify the amount
of renewable natural gas purchased and the amount of renewable diesel fuel used by the
administrative diesel-fired generators. The project owner shall submit annual reports
demonstrating the use of renewable resources thatrenewable—fuels—are—used for 100
percent of total energy use by the generators #pen-following project commencementing

: " et
GHG-2:

The project owner shall participate in the San Jose Clean Energy (SJCE) at the Total
Green level (i.e., 100 percent carbon-free electricity) for electricity accounts associated
with the project, or shall negotiate an electricity contract with SICE or participate in a
clean energy program that accomplishes the same goals as the Total Green level, to
ensure compliance with the City’s 2030 Greenhouse Gas Emissions Reduction Strategy.

During operation, the Fhe-project owner shall provide documentation to the Director or

Director’s designee with the City of San Jose Planning, Building and Code Enforcement

(PBCE) of_initial enrollment and aHHuaJ—Fepethg—ef—eenﬁntred—paFHerpaﬂen—m—the—S&eE
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Buring—operations—the—projeet—owner shall submit annual reports to the Director or

Director’'s designee with the City of San Jose PCBE documenting either continued
participation in SJCE at the Total Green level or documentation that alternative measures
continue to provide 100% carbon-free electricity, as verified by an independent third-
party auditor specializing in greenhouse gas emissions.

Hazards and Hazardous Materials. Less Than Significant with Mitigation
Incorporated. During the construction phase of the project, the only hazardous materials
used would be paints, cleaners, solvents, gasoline, motor oil, welding gases, and
lubricants. When not in use, any hazardous material would be stored in designated
construction staging areas in compliance with local, state, and federal requirements. Any
impacts resulting from spills or other accidental releases of these materials would be
limited to the site due to the small quantities involved and their infrequent use. The
transportation of the diesel fuel to the site would take a few tanker truck trips for the
initial fill and during operation, one fuel truck delivery would occur every three months.
Diesel fuel has a long history of being routinely transported and used as a common motor
fuel. The risk to the off-site public or environment through the routine transport, use or
disposal of hazardous materials would have a less than significant impact.

Hazardous materials would be stored, handled, and used in accordance with applicable
regulations. Personnel would be required to follow instructions on health and safety
precautions and procedures to follow in the event of a release of hazardous materials. All
equipment and materials storage would be routinely inspected for leaks. Records would
be maintained for documenting compliance with the storage and handling of hazardous
materials. In addition, there would be engineering controls for the diesel and natural gas
hazardous materials such as a double walled tank for the diesel fuel and leak detection
and shut off valves for the natural gas that would mitigate the risk of a spill or release.
The risk to the off-site public or environment through reasonably foreseeable upset and
accident conditions involving the release of hazardous materials would have a less than
significant impact.

Ground disturbing activities associated with the removal of underground utilities, and
construction of the project would have the potential to encounter the identified
contaminated soil. Staff proposes mitigation measures requiring the preparation of a Site
Management Plan to establish proper procedures to be taken when contaminated soil is
found and how to dispose of the contaminated soil properly (HAZ-1) and a Health and
Safety Plan to establish provisions for personal protection and procedures if contaminated
soil is encountered (HAZ-2). Staff concludes that with implementation of HAZ-1 and
HAZ-2, impacts to the public or the environment due to contaminated soils, would be
reduced to a less than significant level.
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HAZ-1: A Site Management Plan (SMP) shall be prepared and implemented and any
contaminated soils found in concentrations above established thresholds shall be
removed and disposed of according to California Hazardous Waste Regulations or the
contaminated portions of the site shall be capped beneath the planned development
under the regulatory oversight of the Santa Clara County Hazardous Materials Compliance
Division (HMCD) or the California Department of Toxic Substances Control (DTSC). The
contaminated soil removed from the site shall be hauled off-site and disposed of at a
licensed hazardous materials disposal site.

Components of the SMP shall include, but shall not be limited to:
e A detailed discussion of the site background;

e Preparation of a Health and Safety Plan by an industrial hygienist;

e Notification procedures if previously undiscovered significantly impacted soil or free
fuel product is encountered during construction;

e Onsite soil reuse guidelines based on the California Regional Water Quality Control
Board (RWQCB), San Francisco Bay Region’s reuse policy;

e Sampling and laboratory analyses of excess soil requiring disposal at an appropriate
off-site waste disposal facility;

e Solil stockpiling protocols; and
e Protocols to manage groundwater that may be encountered during trenching and/or
subsurface excavation activities.

HAZ-2: All contractors and subcontractors at the project site shall develop a Health and
Safety Plan (HSP) specific to their scope of work and based upon the known
environmental conditions for the site. The HSP shall be approved by the Director or
Director’s designee with the City of San Jose Department of Planning, Building and Code
Enforcement (PBCE) and the City of San Jose Environmental Services Department (ESD)
and implemented under the direction of a Site Safety and Health Officer.

The HSP shall include, but shall not be limited to, the following elements, as applicable:

e Provisions for personal protection and monitoring exposure to construction workers;

e Procedures to be undertaken in the event that contamination is identified above action
levels or previously unknown contamination is discovered;

e Procedures for the safe storage, stockpiling, and disposal of contaminated soils;

e Provisions for the onsite management and/or treatment of contaminated groundwater
during extraction or dewatering activities; and

e Emergency procedures and responsible personnel.

The SMP shall be submitted to HMCD, DTSC, or equivalent regulatory agency for review
and approval. Copies of the approved SMP shall be provided to the PBCE Supervising
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Environmental Planner and Environmental Services Department (ESD) prior to issuance
of grading permits.

Noise. Less Than Significant with Mitigation Incorporated. While the City Municipal Code
does not specify a threshold for construction noise level increases to be considered an
impact, staff considers an increase of 10 dBA or more during the day to be an impact
because it can trigger a community reaction and therefore warrants additional measures
to address. Staff found that construction activities could elevate noise levels at businesses
nearest the project site by 10 dBA or more. With implementation of staff's proposed NOI-
1 requiring a complaint and redress process be implemented, the project’s construction
noise impact would be less than significant.

Staff calculated the projected operational noise levels at the nearby commercial building
and residences and concluded that the increases in noise levels at those receptors due to
project operation would be no more than 3 dBA. Staff also found that the projected noise
levels both at the closes businesses and residences would be within the respective noise
levels specified by the City Code for those uses, therefore, there would be no significant
noise impact due to project operation.

Sources of groundborne vibration associated with project operation would include the
backup generators and rooftop equipment. These pieces of equipment would be well-
balanced, as they are designed to produce very low vibration levels throughout the life
of a project. In most cases, even when there is an imbalance, they could contribute to
ground vibration levels only in the vicinity of the equipment and would be dampened
within a short distance. Furthermore, the backup generators would be equipped with
specifications that ensure sufficient exhaust silencing to reduce vibration. Therefore,
vibration impacts due to project operation would be less than significant.

The project site is not in the vicinity of a private airport and it would not place sensitive
land uses within an airport noise contour (the site is 43.4 miles from the Norman
Y. Mineta San Jose International Airport). Thus, the project would not combine with
the airport to expose people to excessive noise levels.

NOI-1: The project shall implement the following measures to reduce temporary
construction noise to less than significant levels.

e Prior to the start of project construction, identify a noise control disturbance
coordinator. The disturbance coordinator will be responsible for responding to any
local complaints about construction noise. The disturbance coordinator will determine
the cause of the noise complaint (e.g. starting too early, bad muffler, etc.) and will
require that reasonable measures warranted to correct the problem be implemented.

e Establish a telephone number for the disturbance coordinator and post it on the
construction site.

e Prior to the start of construction, submit to the Director or Director’s designee with
the City of San Jose Planning, Building and Code Enforcement (PCBE), for review and
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approval, the schedule of “noisy” construction activities with the telephone number of
the disturbance coordinator.

e Prior to the start of construction and after approval by the City of San Jose PCBE,
notify the businesses located south of the project site immediately across Highway
237 and the businesses located within 1,000 feet of the project’s southeastern
boundary, of the construction schedule, in writing, and provide a written schedule of
“noisy” construction activities to the adjacent land uses. Include in the notice, the
telephone number for the project’s noise disturbance coordinator.

Transportation. Less Than Significant with Mitigation Incorporated. Project construction
would not significantly obstruct any transit, roadway, bicycle, or pedestrian facilities in
the area. Construction activities would occur mostly onsite and not in the public right-of-
way, with the exceptions of a Class | Bikeway Trail extension connecting the existing trail
Coyote Creek segment to the new Nortech Parkway extension; interconnection to water
and transmission lines west of the project site; two independent natural gas pipelines
(approximately 75 feet in length) at the southern border of the project; and several
roadway improvements along Zanker Road. In addition, Nortech Parkway extension
would be constructed east of Zanker Road to provide direct access to the site. Project
construction would not otherwise temporarily or permanently alter any public roadways
or intersections. Project operation would occur on-site.

The project would not result in hazards to aircraft from either a geometric design feature,
such as structure height, or incompatible uses, including land uses or thermal plumes.
The project would not increase any other hazards. Emergency vehicle access would be
provided by two driveways, one at the northern boundary of the site and the other at the
southern boundary of the site. The project would not physically block any access roads
or result in traffic congestion that could significantly compromise timely access to this
facility or other facilities located within the project vicinity during construction and
operation.

Project-generated vehicle miles traveled (VMT) per employee would exceed the City’s
industrial threshold of 14.37 VMT per employee. Staff proposes TRA-1, which requires
the project owner to implement multi-modal infrastructure improvements, a parking
reduction measure and Transportation Demand Management (TDM) measures, to reduce
the project VMT to a less than significant level. Staff concludes that with implementation
of TRA-1 to lower project generated VMT to a level below the city’'s industrial VMT
threshold, impacts to VMT would be reduced to a less than significant level.

TRA-1: Prior to the issuance of any a City of San Jose Rublie-Weorks-elearanrees_occupancy
permit, the project shall implement the following:

e Increase Roadway Network Connectivity — The project owner shall construct a new
street (an extension of Nortech Parkway) that shall extend east from Zanker Road
and provide access to the project site. The new intersection created at Zanker
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Road/Nortech Parkway shall be signalized and shall be located approximately 400 feet
north of the Zanker Road/Thomas_Foon Chew Way intersection.

Traffic Calming Measures — The project owner shall construct a raised median island
along Zanker Road between the new Nortech Parkway extension and the SR 237
westbound off-ramp.

Pedestrian Network Improvements — Pedestrian improvements at the new signalized
intersection of Zanker Road and Nortech Parkway shall include striped crosswalks and
pedestrian signals and push buttons. Sidewalks shall be included along both sides of
Nortech Parkway.

Bike Access Improvements — The project owner shall construct a Class | Bikeway Trail
extension along the east side of Zanker Road (within the City’s right-of-way),
connecting the existing trail segment with the new Nortech Parkway extension. Bike
lanes shall be included along both sides of Nortech Parkway.

Limit Parking Supply — The project owner shall provide 122 vehicle parking spaces,
which is 63 fewer spaces than what the City of San Jose Municipal Code requires. The
project owner shall request a parking exception from the Director or Director’s
designee with the City of San Jose Planning Department Planning, Building, and Code
Enforcement to qualify for the parking reduction.

End of Trip Bike Facilities — The project shall provide and maintain bike facilities for
active alternative transportation users of the project. End of trip bike facilities shall
include bike parking, bike lockers, showers, and personal lockers.

Commute Trip Reduction Marketing and Education — The project owner shall prepare
and submit a Transportation Demand Management (TDM) plan for review and
approval to the city of San Jose Public Works Department. As part of the TDM plan
the project owner shall implement a marketing campaign targeting all employees that
encourages the use of shared rides and active modes of transportation. Marketing
strategies shall include new employee orientation on alternative commute options,
event promotions, and publications. The project owner shall provide information and
encourage the use of public transit, shared ride modes, and active modes to reduce
drive-alone commute trips.

Summary

The CEC determines whether the project qualifies for an SPPE and if the project is granted
the exemption, the project would seek permits from the local responsible agencies.

1.3 Summary of Alternatives to the Project

CEQA requires that an EIR identify alternatives to the project as proposed and evaluate
their comparative merits. CEQA Guidelines Section 15126.6 states that an EIR must
describe a “reasonable range of potentially feasible alternatives,” focusing on those that
“would feasibly attain most of the basic objectives of the project, but would avoid or
substantially lessen any of the significant environmental effects of the project.” Based on
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the requirements of CEQA and the summary of environmental impacts presented above,
this EIR describes and analyzes two alternatives to the proposed project. A summary of
project alternatives follows. A full analysis of project alternatives is provided in Section
5 Alternatives, along with a description of other alternatives considered but not carried
forward for full analysis.

1.3.1 Tandem Battery Energy Storage Alternative

Staff evaluated a battery energy storage system in tandem (Tandem BESS) with natural
gas generators alternative. Such an option would allow the batteries to act as primary
backup power for short outage durations, and the generators would provide backup
power when outages are longer in duration and the batteries are discharged. While there
are no unmitigated significant impacts with the proposed SJDC, the Tandem BESS
Alternative would potentially lessen the proposed project’s impacts identified in this EIR,
except for increasing the possibility of fire from the battery energy storage system. If this
alternative were constructed, impacts could be mitigated to a less than significant level.
For these reasons, the Tandem BESS Alternative is considered potentially environmentally
superior to the proposed project to the extent discharge of the batteries prevents
operations of the generators that would have occurred, and the generators are not later
used to charge the batteries. Under this alternative, the project and operating
characteristics would need to be redesigned, which might pose feasibility issues. Two of
the applicant’s objectives are to meet the continuing need for a data center to support
the San Jose region’s growing business and work force population and ensure the data
center achieves reduced access latency. If this alternative were selected, the redesign
necessary for the SIDC project would no doubt delay the SIDC proposed online date and
thus delay the applicant’s ability to meet the continuing need for data centers.

1.3.2 No Project Alternative

Staff evaluated a No Project scenario in which no development of the project site would
occur, and current conditions would continue at the site for an unknown period. Although
a different project could be proposed at the site in the future, no development plan exists
to allow a comparison with the proposed project, and it would be speculative to assume
the characteristics of such an alternative. The No Project Alternative would avoid the
proposed project’s potentially significant impacts identified in this environmental impact
report (EIR) (no impact compared to the proposed project), and therefore would be
environmentally superior. 1If the project were not constructed, the applicant’s project
objectives would not be attained.

1.4 Known Areas of Controversy

The CEC issued a Notice of Preparation on February 1, 2021, seeking input from
responsible and trustee agencies and the public regarding the scope and context of
environmental areas in the EIR. CEC staff also hosted a public scoping meeting on
February 19, 2021, during which environmental areas with potential significant impacts
were discussed and comments heard. The comment period began on February 1, 2021
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and ended on March 2, 2021. In total, five comment letters were received?. Issues of
concern reflected in these letters and emails include, but are not limited to, the following:

e Air Quality and Greenhouse Gas Emissions (GHG):

(0}

Because the project is located in the Alviso neighborhood?, a high cumulative
exposure area identified through CalEPA’s CalEnviroScreen mapping tool, the Bay
Area Air Quality Management District (BAAQMD) is concerned about the potential
for any increase in emissions that could result from the project.

Highly recommend the CEC consider requiring the project applicant to use the
cleanest available technologies and fuels possible during all phases of the project,
including zero-emission sources for energy and backup generation as well as the
lowest-Global Warming Potential refrigerants available for the cooling system

The GHG impact analysis should include an evaluation of the project’s consistency
with the most recent draft of the AB 32 Scoping Plan by the California Air Resources
Board and with the State's 2030, 2045, and 2050 climate goals.

The EIR should estimate and evaluate the potential health risk to existing and
future sensitive populations within and near the project area from toxic air
contaminants (TAC) and fine particulate matter (PM2.5) as a result of the project’s
construction and operation.

The EIR should include various scenarios of backup power generation operations
beyond routine testing and maintenance.

The EIR should evaluate all feasible measures, both onsite and offsite, to minimize
air quality and GHG impacts.

The EIR should evaluate the Project’s consistency with the Air District's 2017 Clean
Air Plan (2017 CAP).

Please provide disclosure of communication between CEC and BAAQMD staff
pertaining to the updates to the Air District's CEQA Air Quality Thresholds and
Guidelines and the approach for this project.

Please include cumulative and existing health risks, toxic air contaminants, PM2.5
levels, diesel particulate matter, including the most recent cancer rates,
CalEnviroScreen results, and sensitive receptors in Alviso.

Disclose the DEIR’s methodology to address the 2108 Sierra Club v. County of
Fresno, 6 Cal.5th 502 (Friant Ranch) for the health effects for criteria pollutants.

The DEIR must comply with the City of San Jose Municipal Codes, Envision San
Jose 2040 General Plan pertaining to air quality and health risks, and the Alviso
Master Plan.

1 Comment letters were received from Ada Marquez and Marc Espinosa, Marc Espinosa, BAAQMD, Native
American Heritage Commission, and California Department of Fish and Wildlife — Bay Delta Region.
2 The project, proposed at 1657 Alviso-Milpitas Road, is approximately 2.5 miles east the community of

Alviso.
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0 Microsoft committed in January of 2020 to become a carbon negative company by
2030 and by 2050 “remove from the environment all the carbon that Microsoft has
emitted directly or through electricity use since the company was founded in
197573, The community and decision-makers in the City of San Jose must have full
disclosure whether this commitment will follow through in Alviso, as well.

e Alternatives:

o0 The EIR should include a robust alternatives analysis, with consistent application
of analytical standards and substantiation of claims.

o Per 815126.6, the DEIR must include project alternatives governed by rule of
reason which is rigorous to “foster meaningful public participation and informed
decision making” and includes alternative locations to mitigate any potential
significant impacts.

e Biological Resources:

o0 Existing conditions seem to consist of open land with ruderal grass and herbaceous
vegetation. There are known western burrowing owl (Athene cunicularia, State
Species of Special Concern) occurrences within 0.2 mile of the site, and the site
could potentially contain western burrowing owl foraging and/or nesting habitat.
Recommended mitigation measures include habitat assessment, burrowing owl
surveys, burrowing owl avoidance, and compensatory mitigation. (Specific
language for the measures were submitted with the comment, TN 236949).

0 Special-status avian species may be present within the Coyote Creek riparian area
include tricolored blackbird (Agelaius tricolor, State Threatened), white-tailed kite
(Elanus leucurus, State Fully Protected), and San Francisco common yellowthroat
(Geothlypis trichas sinuosa, State Species of Special Concern). Recommended
mitigation measures include nesting bird surveys and active nest buffers. (Specific
language for the measures were submitted with the comment, TN 236949).

o0 A wetland complex contiguous to tidal wetlands is located immediately north of
the project site. Salt-marsh harvest mouse (SMHM; Reithrodontomys raviventris,
State Endangered and Fully Protected, Federal Endangered) occurrences are
located within 0.9 mile of this wetland complex, and these wetlands may also
provide habitat for SMHM. If SMHM are present within these wetlands, they could
potentially enter the project work area. As a Fully Protected Species (Fish and
Game Code section 4700), SMHM may not be taken or possessed at any time and
no licenses or permits may be issued for their take except for collecting these
species for necessary scientific research. CDFW therefore recommends that the
draft EIR include a complete habitat assessment for SMHM within the proposed
project area and surrounding wetlands, and include appropriate and effective

3 One year later: The path to carbon negative — a progress report on our climate ‘moonshot’,
https://blogs.microsoft.com/blog/2021/01/28/one-year-later-the-path-to-carbon-negative-a-progress-
report-on-our-climate-moonshot/
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avoidance measures in the draft EIR if SMHM could be impacted by Project
activities.

The analysis must disclose short-term, long-term, direct, indirect, and cumulative
impacts of habitat loss and listed protected, and endemic species, both locally in
Alviso and regionally per the City of San Jose, SCVHCP, State, and Federal
regulations. For example, Alviso which is located adjacent to the San Francisco
Bay Don Edwards Wildlife Refuge is a biological hotspot and one of the few
remaining locations for burrowing owls, golden eagles nesting nearby to this
project site which is recorded in the valley for the first time in 128 years, and the
congdon tarplant

The analysis must disclose short-term, long-term, direct, indirect, and cumulative
impacts of habitat loss and listed protected, and endemic species, both locally in
Alviso and regionally per the City of San Jose, SCVHCP, State, and Federal
regulations. For example, Alviso which is located adjacent to the San Francisco
Bay Don Edwards Wildlife Refuge is a biological hotspot and one of the few
remaining locations for burrowing owls, golden eagles nesting nearby to this
project site which is recorded in the valley for the first time in 128 years, and the
congdon tarplant (815380, CA Migratory Bird Protection Act, The Bald and Golden
Eagle Protection Act, CDFW code 1601-1603, 3503, 3503.5, 3513, 3800).

General:

(0]

The DEIR must disclose all documents used for tiering and the nexus with this
proposed Project 815150, 15151, 15152, 15153. Some examples include the City
of San Jose’s DEIR (2017) 237 Industrial Center Project, City of San Jose’s General
Plan, and the City of San Jose’s Alviso Master Plan.

Land Use:

(0]

The DEIR should address SB 1000, consistency with the General Plan, and the
Alviso Master Plan.

Transportation:

(0}

Alviso has significant traffic impacts on neighborhood streets from past, current,
and future developments. The nearby highways 237 and 880 exacerbate local
traffic impacts from passenger vehicles and truck traffic. The community requests
both short- and long-term analysis with the most current traffic data from the City
of San Jose, Valley Transportation Agency (VTA), Caltrans, and with real time field
studies and effective mitigations and monitoring. (815064, 15064.4)

Tribal Cultural Resources:

(0]

Ensure that the CEC complies with Assembly Bill 52 (includes tribal consultation
requirements) in its review of the proposed project.

In addition to the comments received during the NOP comment period, several comments
were received during the development of the Draft EIR. Comments and concerns include:
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air quality and a request from the Santa Clara County Department of Parks and Recreation
that the construction of the proposed Coyote Creek/Llagas Sub-Regional Trail is included
as part of the project. During the applicant’s consultation with the City of San Jose, it was
determined that the proposed location of the Class 1 bike improvements along Zanker
Road to the Nortech Parkway extension was the preferred route.

Staff has reviewed and considered the comments received and addressed them as
appropriate in the applicable section.
1.5 Issues to be Resolved

Staff concluded that all potentially significant impacts can be mitigated to a less than
significant level. There are no remaining issues to be resolved.
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2 Introduction

2.1 Energy Commission Jurisdiction and the Small Power Plant
Exemption Process

The California Energy Commission (CEC) is responsible for reviewing, and ultimately
approving or denying, all thermal electric power plants, 50 megawatts (MW) and greater,
proposed for construction in California. Under the authority of Public Resources Code,
Section 25541, the CEC has a regulatory process, referred to as the Small Power Plant
Exemption (SPPE) process, which allows applicants with projects between 50 and 100
MW to obtain an exemption from the CEC’s jurisdiction and proceed with local permitting
rather than requiring a CEC license. CEC can grant an exemption if it finds that the
proposed project would not create a substantial adverse impact on the environment or
energy resources. See Appendix A for more information about the project’s jurisdictional
and generating capacity analysis.

2.2 CEQA Lead Agency

In accordance with Public Resources Code, section 25519(c) and the California
Environmental Quality Act (CEQA), CEC serves as the lead agency to review an SPPE
application and perform any required environmental analyses. Upon granting of an
exemption, the local permitting authorities—in this case the City of San Jose and the Bay
Area Air Quality Management District—would perform any follow-up CEQA analysis and
impose mitigation, as necessary, for granting approval of the project.

2.3 Purpose of the Environmental Impact Report

The purpose of this environmental impact report (EIR) is to provide agency decision
makers and the public with objective information regarding the project’s significant effects
on the environment and energy resources, identify possible ways to minimize the
significant effects, and describe reasonable alternatives to the project. This information
will be used by the CEC Commissioners in considering the applicant’s request for an SPPE
to exempt the project from CEC’s power plant licensing jurisdiction and the responsible
agencies for project approval and permitting.

Unlike most development project approval processes, the discretionary decision being
considered by the CEC is not approval of the applicant’s actual project, but whether such
approval can be considered by the City of San Jose. In other words, can the project be
exempted from the CEC’'s exclusive jurisdiction over such a facility? While the CEC's
environmental analysis assesses the applicant’s project to support the CEC’s jurisdictional
decision and uses the term “project” to reference the data center and backup generators,
it is important to remember that the CEC’s discretionary decision is limited to determining
the appropriate permitting authority and not approval of the project. This situation is
unique as most EIRs and discretionary agency decisions revolve around a decision to
permit or deny the project subject to the environmental review, i.e., an assessment of
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the environmental impacts of a construction project or land use plan and a decision on
whether to approve the project or plan.

Upon exempting the project, the CEC would have no permitting authority over the project
and would not be responsible for any mitigation or permit conditions imposed by the City
of San Jose or other local agencies.

2.4 Environmental Process

2.4.1 Notice of Preparation

A Notice of Preparation of the EIR was circulated to the public and public agencies from
February 1, 2021 to March 2, 2021 (State Clearinghouse #2021020002). No requests for
an extension to the NOP comment period were received.

2.4.2 Draft EIR

The Draft EIR witkHbewas circulated for agency and public review during a 45-day public
review period prior to certification of the document by the CEC. This includes submitting
the Draft EIR to the State Clearinghouse, posting the document to the project’s CEC
docket, and notifying interested persons on the proceeding’s list serve of the Draft EIR.
The list serve is an automated CEC system by which information about this proceeding is
emailed to persons who have subscribed.

2.4.3 Final EIR

Substantive comments were received from the County of Santa Clara Parks and
Recreation Department, Ada Marquez, Bay Area Air Quality Management District, Claire
A. Warshaw, and the project applicant, Microsoft, on the Draft EIR —and wilt-be_were
formally addressed in_Section 7 Response to Comments in the Final EIR. The Final

EIR will be submittedto-the-State-Clearinghouse,—ageneies;—and posted to the project’s

docket and list serve.

The decision-making body must certify that it has reviewed and considered the
information in the Final EIR and that the EIR has been completed in conformity with the
requirements of CEQA. The CEC must consider the information in the EIR and respond to
each significant effect identified in the EIR. If the CEC Commissioners find that the
proposed project would create a substantial adverse impact on the environment or energy
resources, the SPPE would be denied.

If the project is determined as qualifying for an exemption, the applicant would seek
permits from the responsible agencies, in this case, the City of San Jose and Bay Area Air
Quality Management District. Any required mitigation measures would be enforced by the
appropriate responsible agency.

2.5 CEQA Analysis Format
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The environmental analysis of this SPPE application takes the form of an EIR, which is
prepared to conform to the requirements of CEQA, the CEQA Guidelines (California Code
of Regulations, section 15000 et. seq.), and CEC'’s regulations and policies. The EIR is
based on information from the applicant’'s SPPE application and associated submittals,
site visits, data requests and responses, and additional staff research, including
consultation with other agencies, such as responsible and trustee agencies.

2.5.1 Notification and Coordination

Noticing of documents is governed by both CEC’s regulations set forth in California Code
of Regulations Title 20 and the CEQA guidelines set forth in Title 14. The specific noticing
requirements depend on the document at issue and are described below.

2.5.1.1 Application for Small Power Plant Exemption

The Application for SPPE (Application for Exemption) is filed by the project applicant to
initiate the exemption proceeding. As specified in Title 20, section 1936(d), noticing of
the Application for Exemption is set forth in Title 20, sections 1713 and 1714. Section
1713(b) requires that a summary of the Application for Exemption be sent to public
libraries in the communities near the proposed site as well as libraries in Eureka, Fresno,
Los Angeles, San Diego and San Francisco, and to any person who requests such mailing.
As required by section 1713(c), the summary is to be published in a newspaper of general
circulation in the county of the project site. In this case the advertisements ran in the
San Jose Mercury News (in English) and the Daily News (in Vietnamese). The relevant
mailing lists covering the requirements of section 1713(b) are found in Appendix E.

In accordance with section 1714, staff provided notification to stakeholder agencies via
an Agency Request for Participation letter. This letter provided information on how to
participate in CEC’s evaluation and decision-making process to agencies with potential
interest in the project, most notably the California Department of Fish and Wildlife, the
Regional Water Quality Control Board, the local Air Pollution Control District, and various
departments of the city of San Jose’s local government. The mailing list used to engage
with stakeholder agencies can be found in Appendix E.

Staff conducted further outreach to and consultation with regional tribal governments as
described in Section 4.5 Cultural and Tribal Cultural Resources.

In addition to the required noticing set forth in sections 1713 and 1714, CEC staff provided
public notice of the Application for Small Power Plant Exemption on January 6, 2019,
through a Notice of Receipt (NOR). This notice was mailed to property owners and
occupants within 1,000 feet of project site and 500 feet of project linears (e.g., sewer,
natural gas, water, transmission line connections). The NOR was also mailed to a list of
environmental and environmental justice organizations developed in collaboration with
the Public Advisor's Office with the goal of reaching groups with potential interest in
energy generation projects in the San Jose region. The NOR pointed recipients to the
project webpage and included instructions on how to sign up for the project list serve to
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receive electronic notification of events and the availability of documents related to the
SPPE proceeding. The relevant mailing lists staff used for this outreach can be found in
Appendix E.

2.5.1.2 Notice of Preparation and Public Scoping Meeting

On February 1, 2021, staff issued a Notification of Preparation (NOP) of an EIR to
responsible and trustee agencies, starting a 30-day comment period. On February 19,
2021, staff hosted a public scoping meeting to hear comments on the scope and context
of the environmental areas for the EIR. The meeting was noticed on February 5, 2021,
consistent with CEQA noticing requirements. Staff reviewed and considered the
comments received during the NOP comment period and addressed them as appropriate
in the applicable technical section.

2.5.1.3 Draft Environmental Impact Report

The process for public notification of the Draft EIR is set forth in section 15087 of the
CEQA Guidelines (California Code of Regulations, Title 14, Chapter 3) and requires at
least one of the following procedures:

(1) Publication at least one time in a newspaper of general circulation in the area affected
by the proposed project.

(2) Posting of notice by the lead agency on and off site in the area where the project is
to be located.

(3) Direct mailing to the owners and occupants of property contiguous to the parcel or
parcels on which the project is located. Owners of such property shall be identified as
shown on the latest equalized assessment roll.

To comply with section 15087, staff exceeded the requirements by mailing notification of
the Draft EIR to all owners and occupants not just contiguous to the project site but also
to property owners within 1,000 feet of the project site and 500 feet of project linears.
The Draft EIR was also filed with the State Clearinghouse.

2.6 Organization of this EIR
This EIR is organized into five sections, as described below:

e Section 1 Summary. This section provides a concise overview of the proposed project
and the necessary approvals; the environmental impacts that would result from the
proposed project; mitigation measures identified to reduce or eliminate these impacts;
project alternatives; nature of comments received on the NOP; and areas of known
controversy and issues to be resolved.

e Section 2 Introduction. This section describes the type, purpose, and function of the
EIR; the environmental review process; and the organization of the EIR.
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Section 3 Project Description. This section summarizes the proposed project, including
the location of the site and project boundaries, characteristics of the proposed project,
and objectives sought by the proposed project.

Section 4 Environmental Setting, Environmental Impacts and Mitigation. This section
includes the environmental setting; regulatory background; approach to analysis;
project-specific and cumulative impacts; and mitigation measures, when appropriate.
Staff evaluates the potential environmental impacts that might reasonably be
anticipated to result from construction and operation of the proposed project. Staff's
analysis is broken down into the following environmental resource topics derived from
CEQA Appendix G:

- Aesthetics - Land Use and Planning

- Agricultural and Forestry Resources - Mineral Resources

- Air Quality - Noise

- Biological Resources - Population and Housing

- Cultural and Tribal Resources - Public Services

- Energy - Recreation

- Geology and Soils - Transportation

- Greenhouse Gases - Utilities and Service Systems

- Hazards and Hazardous Materials - Wildfire

- Hydrology and Water Quality - Mandatory Findings of Significance

In addition, CEC CEQA analysis documents include an analysis of how the project
would potentially impact an Environmental Justice! population.

For each subject area, the analysis includes a description of the existing conditions
and setting related to the subject area, an analysis of the proposed project’s potential
environmental impacts, and a discussion of mitigation measures, if necessary, to
reduce potentially significant impacts to less than significant levels.

Section 5 Alternatives. This section includes a discussion of a reasonable range of
alternatives to the proposed project, or to the location of the project, which could
feasibly attain most of the basic objectives of the project but would avoid or
substantially lessen any of the significant effects of the project, and an evaluation of
the comparative merits of the alternatives. This section also includes an evaluation of
the no project alternative.
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3 Project Description

Microsoft Corporation (Microsoft or applicant) is seeking a Small Power Plant Exemption
(SPPE) from the California Energy Commission’s (CEC) jurisdiction to proceed with local
permitting rather than requiring certification by the CEC for the San Jose Data Center
(SJDC or project).

As noted in the Introduction section of this EIR, the discretionary decision being
considered by the CEC is not approval of the data center project, but whether such
approval can be considered by the city of San Jose or must it stay with the CEC. While
this environmental analysis assesses the SIDC to support the CEC’s jurisdictional decision
and uses the term “project” to reference the data center, it is important to remember
that the CEC's discretionary decision is limited to determining the appropriate permitting
authority and not approval of the project. However, the City of San Jose as the permitting
authority for the project, and therefore a responsible agency, would rely on the CEC's EIR
for purposes of CEQA clearance during the entitlement processing.

3.1 Project Title
San Jose Data Center

3.2 Lead Agency Name and Address

California Energy Commission
715 P Street
Sacramento, California 95814

3.3 Lead Agency Contact Person and Phone Number

Lisa Worrall, Senior Environmental Planner

Siting, Transmission and Environmental Protection Division
California Energy Commission

(916) 661-8367

3.4 Project Location

The project site is located at 1657 Alviso-Milpitas Road in San Jose, California. The project
site is bound by vacant land to the north, Ranch Drive to the east, Milpitas Alviso Road
to the south, and Zanker Road to the west. Figure 3-1 shows the regional location and
Figure 3-2 identifies the project location.

PROJECT DESCRIPTION
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3.5 Project Objectives
The applicant has identified the following project objectives:

e Meet the continuing need for a data center to support the San Jose region’s growing
business and work force population as well as its growth as a center of innovation
consistent with San Jose’s planned land use vision.

e Construct and operate a data center that maximizes the use of the project site to
house computer servers, supporting equipment, and associated administrative office
uses in an environmentally controlled structure with redundant subsystems (cooling,
power, network links, storage, fire suppression, etc.).

e Locate the data center on property long-planned for industrial uses that is in proximity
to existing circulation and utility infrastructure, a reliable large power source, and
emergency response access, and on a site capable of being protected, to the
maximum extent feasible, from security threats, natural disasters, and similar events.

e Design the proposed data center such that it can be provided with operational electric
power via an electric 115/230-kilovolt (kV) substation, and efficiently extend, connect
to, or otherwise install other utility infrastructure to adequately serve the project,
including water, storm drainage, sanitary sewer, electric, natural gas, and
telecommunications, as well as new roadway_and bike trail improvements.

e Ensure the data center achieves reduced access latency (defined as the time it takes
to access data across a network).

e Incorporate reliable, commercially available, and feasible backup generators to ensure
uninterrupted power during utility outages, interruptions, or failures, with back-up
generation deployed in redundant configurations to achieve a 99.999 percent
reliability factor.

e Incorporate use of renewable fuels as primary fuel for backup generators.

e Incorporate, as feasible, environmentally sustainable features into the project, such
as bird-friendly building design components and the creation of an environmental
buffer zone along Coyote Creek.

3.6 Project Overview and General Description of the Project’s
Technical and Environmental Characteristics

The project would consist of two single-story data center buildings. To provide reliable
operation of the data center in the event of loss of electrical service from the local electric
utility provider, Pacific Gas and Electric Company (PG&E), the project includes 224
renewable natural gas! (natural gas) generators, each with a standby output capacity of
0.45 MW to provide electrical power to support the data center uses during utility
outages, certain onsite electrical equipment interruptions or failure, and for load
shedding, demand response and behind-the-meter resource adequacy (RA) ancillary
services. The maximum electrical load of the project would be 99 MW, although the
estimated load is 7296 MW, inclusive of information technology (IT) equipment, ancillary
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electrical/ telecommunications equipment, and other electrical loads (administrative, heat
rejection, and safety/ security). These generators would be deployed in redundant
configurations (that is, all 224 generators would never be operating at the same time at
100 percent of their maximum load) to provide uninterrupted power, up to the maximum
of 99 MW (with an expected load of 77296 MW). Each building’s administrative functions
would be supported during an interruption in the normal delivery of electrical power from
the utility by two Tier 4 diesel administrative generators, with a 1.25 MW standby
generator for the northern building and a 0.5 MW standby generator for the southern
building. The administrative generators would provide continuous power to the essential
systems (fire monitoring and other emergency operations) for both buildings during
electrical outages. Each backup generator is a fully independent package system, with
the two administrative generators having dedicated fuel tanks located on a skid below
the generator. Each backup generator would be electrically interconnected to the building
it serves through a combination of underground and aboveground conduit and cabling to
a location within the building that houses electrical distribution equipment.

Electrical power from the project generators cannot and would not create electricity for
offsite distribution and consumption, as the electrical interconnection to the PG&E system
only supports supplying electricity to project and does not allow exporting electricity from
the project back to PG&E (i.e., the distribution line would only allow power to flow in one
direction — from PG&E to the project). At no time would the generators generate more
than 99 MW! of electricity. Microsoft would stipulate in an agreement with the utility to a
contractual limit in the amount of electricity available from PG&E’s system to a maximum
of 99 MW.

The project also includes an onsite 115 kilovolt kV substation with two 115 kV
underground electrical supply lines (approximately 0.2 mile) that would connect to PG&E's
Los Esteros Substation, located adjacent to the site.

The project’s two buildings include approximately 396,914 gross square feet (sq. ft.) of
administrative and data center space. The northern building (designated SJCO02) is a
single-story structure of approximately 244,676 gross sq. ft. consisting of five colocation
units (colos) with supporting amenities. The southern building (designated SJCO03) is a
single-story structure of approximately 152,238 sq. ft. consisting of three colos with
supporting amenities. Both buildings include 13,826 sq. ft. of administrative space,
including restrooms and shower facilities, storage areas, and loading docks. The site
includes storm water bio-swales, paved surface parking lots, and landscaping features.

Additional project features include electrical switchgear and subsurface distribution lines
between the substation and buildings, as well as from the backup generators and from

1 Each of the 8 colos (5 for building 02 and 3 for building 03) requires up to 9.6 MWs of IT load or
approximately 77 MWs total. Using a PUE of 1.25 results in a total electrical demand of approximately 96

MWs (77 MW * 1.25).
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each respective building. The backup generation system would be located along the sides
of each building. The SJ02 would include 141 standby generators (140 natural gas
generators rated at 0.45 MW and one administrative standby diesel generator rated at
1.25 MW). SJC03 would include 85 standby generators (84 natural gas generators rated
at 0.45 MW and one administrative standby diesel generator rated at 0.5 MW). The
natural gas generators would be installed in groups of seven, with four groups of seven
required for each colo. The administrative generator for each building would provide
continuous power to the essential systems (fire monitoring and other emergency
operations) for both buildings during electrical outages.

The approximately 64.5-acre project site is designated Light Industrial under the adopted
Envision San Jose 2040 General Plan; is identified as Light Industrial in the applicable
Alviso Master Plan; and is zoned LI- Light Industrial with an Assessor’s Parcel Number of
015-31-054. A site plan is provided as Figure 3-3.

Natural gas is also proposed for comfort heating of the data center buildings. Due to a
city prohibition on new natural gas infrastructure, the city will likely require electric heat
pump technology prior to permitting the project. The project would include several offsite
connections to potable and recycled water pipelines, to sanitary sewer and storm water
pipelines, to electrical lines, and to natural gas pipelines, as well as an access road from
the northern project boundary to Zanker Road, referred to herein collectively as the
“offsite infrastructure alignment areas,” as shown on Figure 3-2. A Class I improved
bike trail and improvements to Zanker Road and Nortech Parkway are required as part of
development in the Alviso Specific Plan and are included in the project. Refer to Figure
3-4 for the route of bike trail and road improvements.

To make way for the project, the contaminated soils from the site would be removed.
Refer to Section 4-9 Hazards and Hazardous Materials Management for more
details.

Potable Water

For redundancy purposes, three potable water lines are proposed. Water Line Route #1
and Water Line Route #2 begin in the northwestern corner of the project. Both routes
travel south to the proposed entrance road, Nortech Extension. From there, they both
turn west to Zanker Road. At Zanker Road, Water Line Route #1 heads north briefly and
then west, ultimately connecting to the Nortech valve. Water Line Route #1 is
approximately 1.5 miles (7,900 feet) long. At Zanker Road, Water Line Route #2 turns
south before turning west alongside Highway 237, and eventually turning south to go
under Highway 237 to connect to the new Holger Valve. Water Line Route #2 is
approximately 1.3 miles (7,100 feet) long. Water Line Route #3 begins at the
southwestern corner of the project, and heads generally east to Zanker Road, where it
would parallel Water Line Route #2 connecting to the new Holger valve. Water Line Route
#3 is approximately 1.4 miles (7,500 feet long). The water would come from the San
Jose Municipal Water System to the project.
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Figure 3-3

Site Plan

Source: Jacobs 20210
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Reclaimed Water

Reclaimed water would be used at the site for landscaping and process cooling purposes.
The reclaimed water line would start at the northwestern corner of the project site and
proceed south to the proposed entrance road, Nortech Parkway extension.

From there, the line turns west and ends at an existing reclaimed water line that is
oriented generally north to south. The reclaimed water line would be approximately 0.5
mile (2,900 feet) long.

Sanitary Sewer

A sanitary sewer line would begin at the northwestern corner of the project site, and head
south to the proposed entrance road, where the line turns to the west. At Zanker Road,
the line turns south and would connect to the existing sanitary sewer force main/pump
station at the corner of Zanker Road and Thomas Foon Chew Way. The sewer line is
approximately 0.6 mile (3,300 feet) long.

Storm Water

The storm water line for the project would begin in the northwestern corner of the project
site, paralleling the water line route, terminating at the Nortech Parkway extension off
Zanker Road, where it would tie into the City of San Jose’s storm water system in the
vicinity of Nortech Parkway. The storm water line is approximately 0.55 miles (3,000 feet)
long.

Electrical Supply Line

The proposed onsite substation would be located in the northwestern corner of the
project site and would interconnect to the existing adjacent PG&E substation via two,
approximately 0.2-mile-long 115 kV distribution lines. The approximately 1,100-foot-long
electrical supply lines would be located within the access road on the western fence line
of the PG&E Los Esteros Substation.

Natural Gas Supply Lines

Natural gas would be provided by PG&E via two independent natural gas pipelines at the
southern border of the project, which would provide redundancy in the natural gas
supply. Each line would run directly south from the project boundary to PG&E’s existing
gas lines located within Alviso-Milpitas Road. One natural gas supply line would
interconnect with Line 109 and the other with Line 101. Each new interconnection pipeline
would be approximately 75 feet in length.

Data Center Design

Buildings SJC02 and SJC03 would be constructed of steel structural components with
metal framed and insulated exterior walls with metal panel fagade containing accent
fields. The entries would include storefront glazing. Heating, ventilation, and air
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conditioning equipment, including adiabatic chiller units, would be located adjacent to
each building. The exterior of the buildings would conform to applicable City of San Jose
design standards.

Other Required Project Work

Bike Trail Extension. The proposed project includes the extension of a Class I improved
bike trail along the east side of Zanker Road from the intersection of the existing bike
trail at Zanker Road to the new Nortech Parkway extension to provide a trail connection
to the Coyote Creek Trail (see Figure 3-4).

Zanker Road/ Nortech Parkway Improvements. As part of required off-site
infrastructure improvements, Zanker Road would be widened, an extension of Nortech
Parkway would be constructed to the site from Zanker Road, and a new signalized
intersection would be constructed (See Figure 3-4).

3.6.1 Electrical Power Delivery

Electrical Supply

Electricity for the data center would be supplied via a new SJDC 115 kV Substation to be
constructed on the project site, connecting through the existing PG&E Los Esteros
Substation 115 kV bus.

The proposed SIDC Substation is designed as a three-bay substation in a breaker-and-a-
half arrangement with three 60 MVA (115/34.5 kV) transformers. Only two transformers
are required to supply the full data center load and the third transformer would allow for
transformer maintenance without interruption. The Los Esteros Substation would be
modified to include two new 115 kV circuit breakers, disconnect switches, and other
required devices. The 1,100 foot-long 115 kV underground cables would connect from
the Los Esteros Substation to the new SIDC Substation. Power would be provided through
six 34.5 kV lines to the SIDC.

Electrical System Engineering

The natural gas standby generator system includes a redundant 4-to-make-3 design
topology, meaning that only 75 percent of a standby generator’s capacity is required to
support the electrical load in the event of a utility failure. In the event of a utility service
disruption, all 224 standby generators (total for both buildings) begin operation at
approximately 75 percent load, with both administrative generators operating at
approximately 100 percent load. The total estimated electrical demand under this
scenario is approximately 77 MW. Each building’s standby generators would be supported
by an uninterruptible power supply (UPS) system consisting of batteries, an inverter, and
switches to facilitate the uninterrupted transfer of electrical power supply from the PG&E
substation to the onsite standby generators in the event of an undefined number of
potential circumstances that could impact PG&E’s service (resulting in a loss of power or
degradation in power quality), which triggers the starting of the standby generators. The
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UPS system includes valve-regulated battery banks, with each bank capable of providing
up to 10 minutes of backup at 10 percent load. The UPS system has a rectifier and
inverter to condition electricity and is sized to deliver power to support 100 percent of
the server bay demand for up to 60 seconds. However, when the electrical service is
outside of pre-determined tolerances (+10 or -15 percent of alternating current nhominal
voltages or a frequency range of 60 Hertz plus or minus 5 percent), the UPS would
transfer over to bypass to deliver generator produced power. The UPS transfer load from
PG&E to UPS battery power, which triggers the start of the generators, occurs within 5
milliseconds. Load then transfers from the UPS battery system to the standby generators
within 20 seconds of generator start. The UPS system provides ‘clean’ utility power for
critical loads (IT equipment, fire/security and building management systems, and some
small 120-volt circuits). The major mechanical systems, lighting, and general receptacles
are not powered from the UPS sources.

The two separate 115 kV PG&E distribution lines are connected to PG&E's Los Esteros
Substation at two new, separate circuit breakers (Bays 7 and 8). The project distribution
lines would include 1,250 kcmil copper XLPE extruded dielectric cables capable of
transmitting 150 Mega Volt Amps. A single electrical system consists of a 34.5 kV to 480-
volt substation transformer feeding the 480-volt critical bus that feeds two parallel UPS
modules. The critical bus is supported by its own standby generator, and each standby
generator operates independent of one another. A utility main breaker and a generator
main breaker are included in the critical bus 480-volt switchgear, which are controlled by
an automatic transfer controller that transfers the electricity generated by the dedicated
standby generator in the event of a power outage. The PG&E distribution lines supplying
electricity to the onsite substation would be located within the project site.

Electrical Generation Equipment

The 224 natural gas fired generators are packaged by Enchanted Rock 21.9L natural gas
engines rated at 0.45. Each engine includes two sets-ef 3-way catalysts that control air

Each bank of cylinders also includes its own exhaust stack, with two exhaust stacks per
engine. Seven engines are installed in an enclosure compromising one unit.

The administrative generators would be a United States Environmental Protection Agency
(U.S. EPA) Tier-4 diesel-fired generator equipped with diesel particulate filters (DPFs) and
selective catalytic reduction systems (SCRs). The administrative generators would be
Caterpillar Model 3512C and QSX15, with a standby generating capacity of 1.25 and 0.5
MW, respectively.

The 1.25-MW administrative generator would be approximately 13 feet wide, 41 feet
long, and 16 feet tall to the top of the enclosure. The 0.5 MW administrative generator
would be approximately 13 feet wide, 41 feet long, and 13 feet tall to the top of the
enclosure. Each standby generator would include a separate exhaust stack approximately
30 feet above grade.
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Fuel System. The natural gas fired generators would be supplied with fuel from the
onsite metering yard, located south of the building SJ03. The metering yard is
interconnected to PG&E’s Lines 101 and 109 via a pipeline that extends approximately 75
feet off the southern property line. Lines 101 and 109 are supplied from different parts
of the PG&E natural gas system providing a high level of redundancy and resiliency. The
site is located very near the Milpitas gas terminal

Each administrative generator includes a diesel fuel tank with polishing filtration system.
The tank would be located underneath each administrative generator and provides
sufficient fuel storage to operate the generator for approximately 48 hours. The 1.25-
and 0.5-MW generators include 4,800- and 2,000-gallon tanks, respectively.

The applicant would contract with multiple fuel suppliers to provide delivery within 48
hours of a request to confirm fuel availability.

Cooling System. The generators would be self-contained, with their own radiators for
cooling.

3.6.2 Water Use

Potable water would be provided by the San Jose Municipal Water System. Recycled
water is available and would be used onsite for process cooling and landscaping purposes.
The administrative generators would require water during the initial filling of the closed-
loop radiator system and periodically during maintenance events. After the initial fill, no
further consumption of water by the administrative generators would be required.

Building cooling would be accomplished using adiabatic cooling technology. The adiabatic
cooling technology uses a radiator-style cooling system with wetted pre-cooling pads
installed upstream of the cooling tube bundle. During lower ambient conditions, the tower
operates without using water on the wetted pads. However, during higher ambient
temperatures (greater than 75 degrees Fahrenheit), the pre-cooling pads are wetted to
reduce the incoming air temperature, resulting in greater heat rejection. The expected
total water demand is approximately 423 acre-feet per year, which is primarily recycled
water, with less than 1 acre-feet per year of potable water for sanitary purposes and
other minor maintenance uses (Jacobs 2021y).

3.6.3 Waste Management

A minor amount of demolition? and construction-related wastes, such as packing
materials, wood for temporary construction supports, and damaged construction
materials (e.g., broken tiles or small hardware items) would be generated during
construction. All these wastes would be managed and disposed of consistent with

2 Limited demolition is anticipated at the site as the 2 vacant residences and a storage shed/warehouse
onsite at the time the SPPE application was filed, were demolished in 2021 after a fire significantly affected
the safety of one of the dwellings (Jacobs 20210, pg. 3.3-12).
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applicable law, as described in Section 4.9 Hazards and Hazardous Materials.
No significant quantities of solid waste would be generated during operation of the
project. The SIDC would generate sanitary sewage, which would be sent via underground
pipeline from the building to a new interconnection with an existing sanitary sewer force
main/pump station at the corner of Zanker Road and Thomas Foon Chew Way.

3.6.4 Hazardous Materials Management

The administrative generators would include a double-walled fuel tank to minimize the
potential of an accidental fuel release. As diesel fuel is not highly volatile, vapor controls
are not required. The space between the walls of the fuel tank would be monitored for
the presence of liquids. This monitoring system would be monitored by the onsite
operations staff, who would receive automated alerts in the event of fuel leak or release.
The diesel fuel and potentially the battery electrolyte (sulfuric acid) represent the only
hazardous materials stored onsite in reportable quantities.

Fuel deliveries would occur as needed by fuel suppliers delivering diesel fuel via tanker
trucks. These tanker trucks would park near each standby generator for refueling. Fueling
would occur within a spill catch basin located under each generator fill connection. The
drain to the spill catch basin would be closed prior to the start of fueling. Spill control
equipment would be stored within the backup generation yard to allow immediate
responses in the event of an accident.

As a safety measure, to the extent feasible, fueling operations would be scheduled at
times when storm events are improbable to avoid potential impacts to water resources.

Warning signs would be installed at the fuel unloading areas to minimize the potential of
refueling accidents occurring due to tanker trucks departing prior to disconnecting the
transfer hose. Also, an emergency pump shut-off would be utilized if a pump hose breaks
while fueling the tanks. Tanker truck loading and unloading procedures would be posted
at the fuel unloading areas.

3.6.5 Project Construction

The term “construction” is hereafter generally used to include both installation of the
generators, construction of the data center, and construction of the off-site linears,
section of a Class I bike trail, and improvements to Zanker Road and Nortech Parkway
required of the applicant according the Alviso Milpitas Specific Plan. Figure 3-5 presents
the construction laydown and access plans. Construction is anticipated to begin in the 4th
quarter of 2022, with completion in the 1st quarter of 2024. Before construction begins,
any agriculture-related contamination on the project site is remediated consistent with
requirements of the Santa Clara County Environmental Health Department. Possible
remediation may include excavation for offsite disposal or capping in place.
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No offsite staging or laydown areas are proposed, as construction staging would occur
on the project site or within the 75-foot construction corridor for linear features (each
side of the linear).

Site Access. The new roadways associated with site access would be on an advanced
timeframe from the on-site project work, with the route improved sufficiently in advance
of site construction commencing to allow for use by construction traffic.

Site Construction. The applicant would commence construction of the project after any
agriculture-related soil contamination is remediated consistent with requirements to be
provided by the local permitting agency. Possible remediation may include excavation for
offsite disposal or capping in place. No offsite staging or laydown areas are proposed, as
construction staging would occur on the project site or within the 75-foot construction
corridor for linear features (each side of the linear).

Construction of the project is expected to take approximately 17 months. Construction of
the offsite linear features within the offsite infrastructure alignment areas is expected to
be completed within the 17-month construction window. Onsite construction is expected
to require a maximum of 215 workers (craft and supervisory) per month and an average
of 108 workers per month. Maximum and average offsite construction workers are
expected to be 72 and 48, respectively.

Other Required Work. The work for the bike trail extension and improvements at
Zanker Road and Nortech Parkway would require staging of construction as well as
Maintenance and Protection of Traffic (MPT) measures be put in place to facilitate this
phase of work. The MPT strategy would be to construct the new widened portion of
roadway initially, transfer traffic to that pavement, then reconstruct the existing
pavement to complete the new cross-section, with a final stage to complete the roadway.
This work in total can be expected to be performed over an approximately 8-month
duration, for a period of two to three months to complete each stage.

3.7 Facility Operation

The project is proposing to operate differently from other previous data center projects,
which have used using-solely diesel backup generators. The standby generation system
for the project consists of 244 renewable natural gas generators, and two Tier 4 diesel-
fired standby generators to support administrative functions only. The project’s natural
gas standby generators would be run primarily for testing and maintenance purposes,
and otherwise would not operate unless there is an interruption of the electrical supply
or pursuant to dispatch for load shedding, demand response, and behind the meter
resource adequacy (RA). Electrical load is a demand or need for electricity service. Load
shedding is load reduction usually instigated or controlled by the utility. Demand response
is a load reduction usually from the customer, usually to avoid a high electric price or in
response to an additional incentive. Resource adequacy is a way of accounting for how
either an electricity generator or a customer’s load reduction can support the continued
reliability of the electric grid provided they meet certain requirements. If customers can
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meet the specific resource adequacy requirements, they would essentially sell or get paid
for disconnecting from the grid. Tables 3-1 and 3-2 present the expected testing and
maintenance operations for each diesel and natural gas generator, respectively. The
natural gas generators would operate bi-weekly for approximately 20 minutes. In the
event the facility is dispatched to operate the engines to provide load shedding, demand
response, or behind-the-meter resources adequacy (RA), the generators would not
require maintenance and testing operation until the next scheduled bi-weekly testing
event. The applicant intends to participate in PG&E’s Base Interruptible Program (BIP).
This program was designed to reduce electrical loads on PG&E's system when the
California Independent System Operator issues a curtailment notice (Jacobs 2021y, pg.
10). Participation in PG&E’s BIP program would require the project to reduce their load
by disconnecting the project from the electrical grid and self-generating the required
electrical load with the natural gas generators, making that quantity of electric power
available to PG&E’s grid.

Air emissions analysis includes 500 hours of operation for resource load shedding and
behind-the-meter RA purposes and reflects 15 minutes of uncontrolled emissions (Jacobs
20210, 3.3 Air Quality, pg. 3.3-15).

TABLE 3-1 STANDBY DIESEL GENERATOR EXPECTED TESTING AND MAINTENANCE EVENTS
(PER STANDBY GENERATOR)

Duration Annual

Maintenance Events Load Factor | Operations

Frequency Hours Hours/Year
Monthly Generation 8 0.42 100% 3.4
Quarterly Generation 3 0.42 100% 1.3
Annual Generation 1 2 100%
3 Yt_ear Medium Voltage Breaker/ Transformer 1 4 100% 4
Testing
Contingency Testing - 1.6 100% 1.6

Source: Jacobs 20210, Table 2-4a

TABLE 3-2 NATURAL GAS GENERATOR EXPECTED TESTING AND MAINTENANCE
EVENTS (PER STANDBY GENERATOR)

Maintenance Events Duration Load Factor Annual Operations
Frequency Hours Hours/Year
Bi-Weekly Testing 26 0.333 75% - 90% 8.66

Source: Jacobs 20210, Table 2-4b

3.8 Intended use of the EIR

As the lead agency pursuant to the CEQA, the CEC is responsible for the preparation of
this EIR. The CEC will use this EIR in support of its discretionary decision to grant or deny
the small power plant exemption application. As noted, the CEC is not rendering any
decision to approve or deny the construction of the project. If the exemption is granted,
the EIR is expected to be used by the city of San Jose in its consideration of permitting
the project as well as by the Bay Area Air Quality Management District (BAAQMD) for its
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issuance of various air quality permits. Upon exempting the project, the CEC would have
no permitting authority over the project and would not be responsible for any mitigation
or permit conditions imposed by the city of San Jose or the BAAQMD.

In developing this EIR CEC staff consulted with tribes requesting such engagement, with
the city of San Jose, the Santa Clara Valley Habitat Agency, the California Fish and
Wildlife, the BAAQMD, and the United States Fish and Wildlife Service.
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4 Environmental Setting, Environmental Impacts and
Mitigation

Under the California Environmental Quality Act (CEQA), the environmental setting of a
project is generally the physical environmental conditions in the vicinity of the project as
they exist at the time the notice of preparation is published, or if no notice of preparation
is published, at the time environmental analysis is commenced (CEQA Guidelines, 8
15125(a)(1)). The environmental setting described in an EIR by the lead agency will

normally constitute the baseline physical conditions by which the lead agency determines
whether an impact is significant (CEQA Guidelines, § 15125(a)).

ENVIROMENTAL SETTING, ENVIRONMENTAL IMPACTS AND MITIGATION
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4.1 Aesthetics

This section describes the environmental setting and regulatory background and
discusses impacts associated with the construction and operation of the project specific
to aesthetics in the existing landscape.*

AESTHETICS Less Than
Significant
Potentially with Less Than

Except as provided in Public Resources Code Section |Significant| Mitigation |Significant| No
210992, would the project: Impact |Incorporated] Impact |Impact
a. Have a substantial adverse effect on a scenic

vista? L] L] = L]
b. Substantially damage scenic resources, including,

but not limited to, trees, rock outcroppings, and ] ] X ]

historic buildings within a State scenic highway?
c. In non-urbanized areas, substantially degrade the

existing visual character or quality of public views

of the site and its surroundings? (Public views are

those that are experienced from publicly

accessible vantage point). If the project is in an L] L] X L]

urbanized area, would the project conflict with

applicable zoning and other regulations governing

scenic quality?
d. Create a new source of substantial light or glare

which would adversely affect day or nighttime L] L] X L]

views in the area?

Environmental checklist established by CEQA Guidelines, Appendix G.

4.1.1 Environmental Setting

The proposed project is to be constructed on relatively flat land in a developed industrial
area in the northern tip of the City of San Jose, California. San Francisco Bay and baylands
are to the north. The Los Esteros Energy Center, Los Esteros Substation, Silicon Valley
Advance Water Purification Center, and the San Jose-Santa Clara Regional Wastewater
Facility are to the west. U.S. Interstate 880 (1-880) and Coyote Creek are to the east.

1 Landscape is defined as, “The outdoor environment, natural or built, which can be directly perceived by
a person visiting and using that environment. A scene is the subset of a landscape which is viewed from
one location (vantage point) looking in one direction.” (Hull and Revell 1989) “The term landscape clearly
focuses upon the visual properties or characteristics of the environment, these include natural and man-
made elements and physical and biological resources which could be identified visually; thus non-visual
biological functions, cultural/historical values, wildlife and endangered species, wilderness value,
opportunities for recreation activities and a large array of tastes, smells and feelings are not included.”
(Daniel and Vining 1983; Amir and Gidalizon 1990)

2 Public Resources Code (PRC) section 21099 asks is the proposed project an “employment center project”
on an “infill site” within a “transit priority area” as defined in this section. PRC § 21099(d)(1) states,
“Aesthetic and parking impacts of a residential, mixed-use residential, or employment center project on an
infill site within a transit priority area shall not be considered significant impacts on the environment.”

AESTHETICS
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State Route (SR) 237 is to the south. Intermittent undeveloped land covered with annual
grasses or managed agricultural fields complete the area.

The project would include two single-story buildings and supporting facilities. Building
SJCO02 would be approximately 244,676 square feet and building SJCO3 would be
approximately 152,238 square feet. The project would include 224 natural gas
generators, two Tier 4 compliant diesel administrative generators, and a 115-kilovolt (kV)
substation with two 115-kV electrical supply lines that would connect to the Los Esteros
Substation. Refer to Section 3 Project Description for details regarding the project.

Regulatory Background

Federal

No federal regulations related to aesthetics apply to the project.

State

California Scenic Highway Program. The California Scenic Highway Program is a
provision of the Streets and Highways Code (Sections 260 through 263) created by the
Legislature in 1963, which established the State’s responsibility in identified areas to
preserve and enhance the natural beauty of California adjacent to the state highway
system. Review of the California Scenic Highway Mapping System shows no designated
state scenic highway near the project.

Local

City of San Jose General Plan. Envision San Jose 2040 General Plan (General Plan)
shows the project site designated Light Industrial. “This designation is intended for a
wide variety of industrial uses and excludes uses with unmitigated hazardous or nuisance
effects. Warehousing, wholesaling, and light manufacturing are examples of typical uses
in this designation. Light Industrial designated properties may also contain service
establishments that serve only employees of businesses located in the immediate
industrial area. Office and higher-end industrial uses, such as research and development,
are discouraged in order to preserve the scarce, lower cost land resources that are
available for companies with limited operating history (startup companies) or lower cost
industrial operations.” (San Jose 2020, Chapter 5, pg. 11) The maximum floor area ratio
(FAR) is 1.5. Typical building height is 1 to 3 stories.

Scenic Resources

“The City of San Jose has many scenic resources which include the broad sweep of the
Santa Clara Valley, the hills and mountains which frame the Valley floor, the baylands
and the urban skyline itself, particularly high-rise development. It is important to preserve
public thoroughfares which provide visual access to these scenic resources. The
designation of a scenic route applies to routes which afford especially aesthetic views.
Gateways are locations which announce to a visitor or resident that they are entering the
city, or a unique neighborhood. San Jose has a number of Gateway locations including
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Coleman Avenue at Interstate 880, 13th Street at US 101, and Highway 101 in the vicinity
of the Highway 85 Interchange.” (San Jose 2020, Chapter 4, pg. 25)_Review of the
General Plan found no designated scenic resource on the project site or in the vicinity.

City Design Policies

e Policy CD-1.1: Require the highest standards of architecture and site design, and apply
strong design controls for all development projects, both public and private, for the
enhancement and development of community character and for the proper transition
between areas with different types of land uses.

e Policy CD-1.7: Require developers to provide pedestrian amenities, such as trees,
lighting, recycling and refuse containers, seating, awnings, art, or other amenities, in
pedestrian areas along project frontages. When funding is available, install pedestrian
amenities in public rights-of-ways.

e Policy CD-1.8: Create an attractive street presence with pedestrian-scaled building
and landscape elements that provide an engaging, safe, and diverse walking
environment. Encourage compact, urban design, including use of smaller building
footprints, to promote pedestrian activity through the City.

e Policy CD-1.11: To create a more pleasing pedestrian-oriented environment, for new
building frontages, include design elements with a human scale, varied and articulated
facades using a variety of materials, and entries oriented to public sidewalks or
pedestrian pathways. Provide windows or entries along sidewalks and pathways;
avoid blank walls that do not enhance the pedestrian experience. Encourage inviting,
transparent facades for ground-floor commercial spaces that attract customers by
revealing active uses and merchandise displays.

e Policy CD-1.23: Further the Community Forest Goals and Policies in this Plan by
requiring new development to plant and maintain trees at appropriate locations on
private property and along public street frontages. Use trees to help soften the
appearance of the built environment, help provide transitions between land uses, and
shade pedestrian and bicycle areas.

e Policy CD-1.27: When approving new construction, require the undergrounding of
distribution utility lines serving the development. Encourage programs for
undergrounding existing overhead distribution lines. Overhead lines providing
electrical power to light rail transit vehicles and high tension electrical transmission
lines are exempt from this policy.

e Policy CD-1.18: Encourage the placement of loading docks and other utility uses within
parking structures or at other locations that minimize their visibility and reduce their
potential to detract from pedestrian activity.

e Policy CD-4.9: For development subject to design review, ensure the design of new
or remodeled structures is consistent or complementary with the surrounding
neighborhood fabric (including but not limited to prevalent building scale, building
materials, and orientation of structures to the street).
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e Policy CD-10.2: Require that new public and private development adjacent to
Gateways, freeways (including U.S.101, 1-880, 1-680, 1-280, SR17, SR85, SR237, and
SR87), and Grand Boulevards consist of high-quality architecture, use high-quality
materials, and contribute to a positive image of San Jose.

e Policy CD-10.3: Require that development visible from freeways (including U.S.101,
1-880, 1-680, 1-280, SR17, SR85, SR237, and SR87) be designed to preserve and
enhance attractive natural and man-made vistas.

Alviso Master Plan. The project site is within the Alviso Master Plan area. “Located at
its far northern edge, adjacent to the southerly tip of San Francisco Bay, Alviso is a unique
district of San Jose, retaining much of its original character and historical roots. Working
closely with the Alviso community, the City prepared a Plan to retain Alviso’s small town
atmosphere while preserving historic resources, enhancing infrastructure and services,
and providing modest development opportunities. The Alviso Master Plan provides for
mixed-use development within the historical Alviso Village area, modest expansion of the
established residential neighborhood, and significant amounts of new industrial and
commercial development along the Plan area’s southern and eastern edges. This Plan
area notably includes several of the City’s recycling/landfill facilities as well as the Water
Pollution Control Plant.” (San Jose 2020, Chapter 1, pg. 51)

City of San Jose Code of Ordinances. The San Jose Land Use Zoning shows the
project site within the Light Industrial (LI) zoning district. “The light industrial zoning
district is intended for a wide variety of industrial uses and excludes uses with unmitigated
hazardous or nuisance effects. The design controls are less stringent than those for the
industrial park zoning district. Examples of typical uses are warehousing, wholesaling,
and light manufacturing. Sites designated light industrial may also contain service
establishments that serve only employees of businesses located in the industrial areas.
In addition, warehouse retail uses may be allowed where they are compatible with
adjacent industrial uses and will not constrain future use of the subject site for industrial
purposes.” (San Jose 2021, § 20.50.010. C, 4) A data center is listed as a “special” use
allowed in the zone district upon issuance of a Special Use Permit. (San Jose 2021, 8
20.50.100E)

Staff reviewed the following zoning code requirements that have some relation to scenic
quality. They are discussed under the subsection “Environmental Impacts and Mitigation
Measures.”

e The LI zoning district maximum building height is 50 feet. (San Jose 2021, §
20.50.200)

e The LI zoning district requires landscaping on the project site and its maintenance. All
setback areas, exclusive of permitted off-street parking areas and private egress, or
circulation, shall be landscaped. (San Jose 2021, § 20.50.260)

e The LI zoning district requires ground mounted light fixtures to not exceed twenty-
five feet in height. Light fixture heights should not exceed eight feet when adjacent
to residential uses unless the setback of the fixture from the property line is twice the
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height of the fixture. Any lighting located adjacent to riparian areas shall be directed
downward and away from riparian areas. (San Jose 2021, § 20.50.250)

San Jose City Council Policy No.: 4-3 — Outdoor Lighting On Private
Developments. The “City Council, on March 1, 1983 approved Resolution No. 56286
adopting as the City policy the requirement that low-pressure sodium illumination be used
in the outdoor areas of new private developments. The regulation of outdoor lighting
fixtures has resulted in energy conservation which furthers the goals of the Sustainable
City Major Strategy of the General Plan....

The purpose of this policy is to promote energy-efficient outdoor lighting on private
development in the City of San Jose that provides adequate light for nighttime activities
while benefiting the continued enjoyment of the night sky and continuing operation of
the Lick Observatory by reducing light pollution and sky glow.” (San Jose 2000)

City of San Jose Riparian Corridor Policy Study. The City of San Jose’s Riparian
Corridor Policy Study defines a riparian corridor as any defined stream channels including
the area up to the bank full-flow line, as well as all riparian (streamside) vegetation in
contiguous adjacent uplands. The policy study states that riparian setbacks should be
measured 100 feet from the outside edges of riparian habitat or the top of bank,
whichever is greater. The following guidelines of the policy study are applicable to
determining aesthetic impacts for projects adjacent to Coyote Creek.

Guideline 2B: Glare. Building materials should not produce glare that would adversely
impact the riparian corridor. Windows should not be mirrored but otherwise their use is
not limited.

Guideline 2E: Lighting. All trail corridors, except for the Guadalupe River Downtown, are
closed after sunset, and as such do not have lighting (except for security lighting at bridge
under _crossings). For all other developments, lighting within the corridor and setback
areas should be avoided. Lighting on development sites should be designed and sited to
avoid light and glare impacts to wildlife within the riparian corridor. Any lighting located
adjacent to riparian areas should be as low as feasible in _height (bollard lighting is
preferred) and must be directed downward with light sources not visible from riparian
areas. (San Jose 1999)

Industrial Design Guidelines. The Industrial Design Guidelines adopted by the San
Jose City Council on August 25, 1992 provide guidelines to address issues of area
compatibility, project function, and aesthetics. The Guidelines provide minimum design
standards applied to various land uses, development types, and locations, and facilitate
an efficient review process by the City on industrial development. “Because creativity is
always encouraged, deviation from guidelines may be appropriate, particularly when
deviation results in a higher quality design and project.” (San Jose 1992, pg. 1)
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Site Development Permit. The purposes of a Site Development Permit are to promote
orderly development, to enhance the character, stability, integrity and appearance of
neighborhoods and zoning districts, to maintain and protect the stability and integrity of
land values, and to secure the general purposes of the Zoning Code and the General Plan.
The City reviews and regulates the aesthetic and functional aspects of structures and
sites, to require, as the City determines necessary, the aesthetic and functional
improvements to the site and to any structures thereon, and to require offsite
improvements through the Site Development Permit. (San Jose 2021, § 20.100.600)

4.1.2 Environmental Impacts

a. Would the project have a substantial adverse effect on a scenic vista?

Neither CEQA nor the CEQA Guidelines provide a clear-cut definition of what constitutes
a scenic vista. Lead agencies may look to local planning thresholds for guidance when
defining the visual impact standard for the purpose of CEQA.2 A general plan, specific
plan, zoning code, or other planning document may provide guidance.

Construction and Operation

Less Than Significant Impact. Construction and operation of the project would not have
a substantial adverse effect on a scenic vista.

The City’s General Plan and the Alviso Master Plan do not identify a distinct scenic vista
or a specific related policy. The General Plan identifies Gateways. Review of aerial and
street view imagery using Google Earth Pro (build date March 5, 2019), the estimated
distances of the Gateways from the project site are 13" Street at US Highway 101
approximately four and a half miles to the south; Coleman Avenue at 1-880 five and a
half miles south. US Highway 101 near the SR-85 interchange eight miles to the west.
Also, as shown on the General Plan Scenic Corridors Diagram dated June 6, 2016, the
Gateway Trade Zone Boulevard at 1-880 is two miles to the south-south east, and North
15t Street at State Highway 237 a little less than two miles to the west. A viewer at the
Gateways would not have a public view of the project due to distance, and aboveground
buildings, structures, earthwork, trees, and vegetation.

In addition, this analysis used as the definition for a scenic vista “a distant view of high
pictorial quality perceived through and along a corridor or opening.” The California Energy
Commission in its decisions for a number of thermal power plant projects used this
definition.* Review of aerial and street view imagery, and site photographs, concluded

3 Mira Mar Mobile Community v. City of Oceanside (2004) 119 Cal. App. 4th 477.

4 California Energy Commission Final Decision for GWF Tracy Combined Cycle Power Plant Project Docket
Number 08-AFC-7, Visual Resources, pg. 321; California Energy Commission Decision for Mariposa Energy
Project Docket Number 09-AFC-3, Visual Resources, pg. 5; California Energy Commission Decision for
Blythe Solar Power Project Docket Number 09-AFC-6, Visual Resources, pg. 514; California Energy
Commission Decision for Genesis Solar Energy Project Docket Number 09-AFC-8, Visual Resources, pg. 7-
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the project would be on a relatively unenclosed plain—the Santa Clara Valley floor and
not within a scenic vista as defined.

b. Would the project substantially damage scenic resources, including,
but not limited to, trees, rock outcroppings, and historic buildings
within a state scenic highway?

Neither CEQA nor the CEQA Guidelines provide a clear-cut definition of what constitutes
a scenic resource. A scenic resource may be explained in general as a widely recognized
natural or man-made feature tangible in the landscape (e.g., a scenic resource designated
in an adopted federal, state, or local government document, plan, or regulation, a
landmark, or a cultural resource [historic values however differ from aesthetic or scenic
values]). This analysis evaluated if the project would substantially damage—eliminate or
obstruct—the public view® of a scenic resource, and if the project is situated so that it
changes the visual aspect of the scenic resource by being different or in sharp contrast.

Construction and Operation

Less Than Significant Impact. Construction and operation of the project would not
substantially damage a scenic resource. Review of Google Earth Pro aerial and street view
imagery, and the General Plan found no scenic resource on the site or in the vicinity.

The General Plan states “The City of San Jose has many scenic resources which include
the broad sweep of the Santa Clara Valley, the hills and mountains which frame the Valley
floor, the baylands and the urban skyline itself, particularly high-rise development.” (San
Jose 2020, Chapter 4, pg. 25)

A five-mile distance zone surrounding the project is generally used when evaluating a
scenic resource. In a visual impact assessment, the U.S. Bureau of Land Management
(BLM) subdivides landscapes into three distance zones based on relative visibility from a
viewpoint. The three zones are foreground-middleground, background, and seldom seen.
Foreground-middleground zone includes viewing locations that are less than three to five
miles away. Areas beyond the foreground-middleground zone but usually less than 15
miles away are in the background zone. Areas not seen as foreground-middleground or
background are in the seldom-seen zone. (BLM 1986) The Santa Cruz Mountains and
Diablo Mountain range are in the seldom-seen zone from the project site. The seldom-
seen zone is viewed in less detail by the observer:, most visual effects blend with the
landscape because of distance. The baylands are about one and a quarter mile to the
northeast, and the downtown San Jose high-rise skyline seven miles south. The public

8; California Energy Commission Decision for Pio Pico Energy Center Docket Number 11-AFC-01, Visual
Resources, pg. 8.5-4.

5 A public view can be defined as the visible area from a location where the public has a legal and physical
right of access to real property (e.g., city sidewalk, public park, town square, state highway). CEQA
Guidelines Appendix G Environmental Checklist Form, I. Aesthetics, c. states “Public views are those that
are experienced from publicly accessible vantage point.”
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view of the baylands and the downtown high-rise skyline from the project site would not
be noticeable due to distance and/or aboveground buildings, structures, earthwork, trees,
and vegetation.

Coyote Creek is to the east of the project site. The creek is contained within levees. It is
owned by the Santa Clara Valley Water District. Coyote Creek Trail, a public trail owned
and maintained by the City of Milpitas runs along the east levee of the creek. The dense
line of mature trees on and along the west levee screens or limits the public view of the
project site from the creek and trail.

c. Would the project, in non-urbanized areas, substantially degrade the
existing visual character or quality of public views of the site and its
surroundings? (Public views are those that are experienced from
publicly accessible vantage point). If the project is in an urbanized
area, would the project conflict with applicable zoning and other
regulations governing scenic quality?

The proposed project is within an urbanized area.® Based on information from the U.S.
Census Bureau, the City of San Jose 2020 population was 1,013,240 (US Census 2020).
A population greater than 100,000 constitutes an urbanized area. As a result, the
applicable part of the above question pertaining to zoning and other regulations
governing scenic quality is discussed.

Construction and Operation

Less Than Significant Impact. Construction and operation of the project would not conflict
with applicable zoning and other regulations governing scenic quality.

The LI zoning district “is intended for a wide variety of industrial uses and excludes uses
with unmitigated hazardous or nuisance effects.... Examples of typical uses are
warehousing, wholesaling, and light manufacturing.” (San Jose 2021, § 20.50.010. C, 4)

The project would have 224 natural gas generators to provide backup generation in case
of an interruption in electrical supply from Pacific Gas and Electric Company. The
manufacturer and performance data provided by the applicant shows that the exhaust
stack gas temperatures of the generators would be 783 degrees at 100 percent load, 755
degrees at 75 percent load, and 727 degrees at 50 percent load (Jacobs 20210).” These
extremely high temperatures would evaporate (eliminate) the necessary saturated
moisture (vapor) rising from the exhaust stack that could condense in the atmosphere
becoming a publicly visible water vapor plume (visible plume). As a result, the operation

6 Public Resources Code section 21071 an “urbanized area” includes “(a) An incorporated city that meets
either of the following criteria: (1) Has a population of a least 100,000 persons. (2) Has a population of
less than 100,000 persons if the population of that city and not more than two contiguous incorporated
cities combined equals at least 100,000 persons.”

7 Table 3.3-10. Generator Source Parameters for Dispersion Modeling. (Jacobs 20210)
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of the proposed generators would not result in visible plumes that would be hazardous
or a nuisance to the site and adjacent properties.

e The LI zoning district has a maximum building height of 50 feet. (San Jose 2019, §
20.50.200)

The two data center buildings are approximately 31 feet tall. (Jacobs 20210, pg. 3.1-4)

e The LI zoning district requires landscaping on the project site and its maintenance.
(San Jose 2019, § 20.50.260)

The site plan shows landscaping on the project site. As shown, there are two main
landscape areas. One area fronts the proposed road Nortech Extension and primary
egress onto the project site. The other landscape area fronts Milpitas Alviso Road and the
secondary egress to the site. (Jacobs 20210, Figure 1-3R)

e The city’s Riparian Corridor Policy Study requires 100-foot setbacks from nearby
waterways and precludes buildings, outdoor storage, parking and other paved areas,
and ornamental landscaping within the setback zone. (Jacobs 2019a, pg. 3.11-4)

As shown on the site plan no landscaping is being installed/planted within the 100-foot
setback from the toe of the Coyote Creek levee. (Jacobs 2019a, Figure 1-3)

e The City of San Jose has a tree removal control ordinance. (San Jose 2019, Chapter
13.32) A tree removal permit is required from the City prior to the removal of any
trees covered under the ordinance. Prior to the issuance of a tree removal permit, the
City requires that a formal tree survey be conducted, which indicates the number,
species, trunk circumference, and location of all trees that will be removed or impacted
by the project.

According to the applicant’s Tree Inventory Report, there are approximately 195 trees
along the project site perimeter another 95 trees are elsewhere on the site. Existing
perimeter trees are to remain. Staff has proposed BIO-12 as a mitigation measure. Refer
to Section 4.4 Biology for details.

For these reasons, the project would be consistent with policies in the General Plan and
conform with zoning listed in the Regulatory Background subsection, above. In addition,
the city reviews and regulates the aesthetic and functional aspects of structures and sites
to require, as the city determines necessary, aesthetic and functional improvements to
the site and to any structures thereon, and to require offsite improvements through the
Site Development Permit (San Jose 2020a, § 20.100.600).

d. Would the project create a new source of substantial light or glare
which would adversely affect day or nighttime views in the area?

Light trespass is “light falling where it is not wanted or needed.” (IDA 2017) Sky glow is
a result of light fixtures that emit a portion of their light directly upward into the sky
where light scatters, creating an orange-yellow glow in the nighttime sky. Glare is “intense
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and blinding light that reduces visibility. A light within the field of vision that is brighter
than the brightness to which the eyes are adapted.” (IDA 2017) In addition, there is
reflectivity. Reflectivity “... does not create its own light. It borrows light from another
source. The borrowed light waves strike an object and ‘bounce’ from it. The reflectance
of the object—how bright it shines—depends on the intensity of the light striking it and the
materials from which it is made.” (3M)

Construction and Operation

Less Than Significant Impact. Construction and operation of the project would not create
a new source of substantial light or glare adversely affecting day or nighttime views in
the area.

The construction laydown and staging areas may have nighttime lighting for security
purposes. Outdoor construction-related lighting would be directed onsite and away from
surrounding properties, and the Coyote Creek riparian corridor.

The LI zoning district requires ground mounted light fixtures to not exceed twenty-five
feet in height._—Light fixture-_heights should not exceed eight feet when adjacent to
residential uses unless the setback of the fixture from the property line is twice the height
of the fixture. (San Jose 2021, § 20.50.250) The project includes outdoor lighting for
driveways, entrances, walkways, parking areas, and security purposes. The project
includes outdoor lighting for driveways, entrances, walkways, parking areas, and security
purposes. The project design includes directional and shielded light fixtures to keep light
onsite, and away from riparian areas in conformance with the zoning, in addition the light
design would be in conformance with Riparian Corridor Policy Study Guideline 2E. Also,
the project design includes installing LED lighting throughout the project site, and pole-
mounted lighting not exceeding 25 feet in height. This would be in conformance with San
Jose City Council Policy No.: 4-3. Additionally, the project design does not propose
mirrored windows in conformance with Riparian Corridor Policy Study Guideline 2B.

The project site does not border residential uses.

4.1.3 Mitigation Measures

None.
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4.2 Agriculture and Forestry Resources

This section describes the environmental setting and regulatory background and
discusses impacts associated with the construction and operation of the project with

respect to agriculture and forestry resources.

AGRICULTURE AND FORESTRY RESOURCES

In determining whether impacts to agricultural
resources are significant environmental effects, lead
agencies may refer to the California Agricultural Land
Evaluation and Site Assessment Model (1997)
prepared by the California Department of Conservation
as an optional model to use in assessing impacts on
agriculture and farmland. In determining whether
impacts to forest resources, including timberland, are
significant environmental effects, lead agencies may
refer to information compiled by the California
Department of Forestry and Fire Protection regarding
the state’s inventory of forest land, including the Forest
and Range Assessment Project and the Forest Legacy
Assessment Project; and forest carbon measurement
methodology provided in Forest Protocols adopted by
the California Air Resources Board.

Would the project:

Potentially
Significant
Impact

Less Than
Significant
with
Mitigation
Incorporated

Less Than
Significant
Impact

No
Impact

a. Convert Prime Farmland, Unique Farmland, or
Farmland of Statewide Importance (Farmland), as
shown on the maps prepared pursuant to the
Farmland Mapping and Monitoring Program of the
California Resources Agency, to non-agricultural
use?

[

[

[

Conflict with existing zoning for agricultural use, or|
a Williamson Act contract?

Conflict with existing zoning for, or cause rezoning
of, forest land (as defined in Public Resources
Code section 12220(g)), timberland (as defined
by Public Resources Code section 4526), or
timberland zoned Timberland Production (as
defined by Government Code section 51104(g))?

Result in the loss of forest land or conversion of
forest land to non-forest use?

[

Involve other changes in the existing environment
which, due to their location or nature, could result
in conversion of Farmland to non-agricultural use
or conversion of forest land to non-forest use?

[

Environmental checklist established by CEQA Guidelines, Appendix G.
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4.2.1 Environmental Setting

Property records indicate the project site was in agricultural uses since at least the early
1920s. Row crops were cultivated on the site from approximately 1985 through 2000,
after which the property’s agricultural land was fallowed (Cornerstone Earth Group 2015).
There were two vacant residences and a storage shed/warehouse onsite, which were
demolished in 2021 after a fire significantly affected the safety of one of the dwellings.

Regulatory Background

Federal

No federal regulations relating to agriculture and forestry resources apply to the proposed
project.

State

Farmland Mapping and Monitoring Program. The California Department of
Conservation (CDOC) established the Farmland Mapping and Monitoring Program (FMMP)
in 1982 to assess the location, quantity, and quality of agricultural lands and conversion
of those lands to other uses. The FMMP identifies and maps agricultural lands as Prime
Farmland, Farmland of Statewide Importance, Unique Farmland, Farmland of Local
Importance, and Grazing Land. The current Santa Clara County Important Farmland Map
shows that the project site is classified Grazing Land, which applies to “land on which the
existing vegetation is suited to the grazing of livestock” (CDOC 2019a).

The FMMP classifies Urban and Built-up Land to indicate land occupied by structures with
a building density of at least one unit to 1.5 acres, or approximately six structures to a
10-acre parcel. Common examples include residential, industrial, commercial, institutional
facilities, cemeteries, airports, golf courses, landfills, sewage treatment, and water control
structures. The FMMP classifies Other Land to identify land not included in any other
mapping category. “Vacant and nonagricultural land surrounded on all sides by urban
development and greater than 40 acres is mapped as Other Land” (CDOC 2019a).

Williamson Act. The California Land Conservation Act of 1965, or Williamson Act, is the
principal method for encouraging the preservation of agricultural lands in California (Gov.
Code, 8§ 51200 et seq.). It enables local governments to enter into contracts with private
landowners who agree to maintain specified parcels of land in agricultural or related open
space use in exchange for tax benefits.

Local

City of San Jose General Plan and Zoning Ordinance. Envision San Jose 2040
General Plan (General Plan) shows that the project site is within an area designated as
LI, Light Industrial, on the General Plan land use map. “This designation is intended for
a wide variety of industrial uses and excludes uses with unmitigated hazardous or
nuisance effects. Warehousing, wholesaling, and light manufacturing are examples of
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typical uses in this designation” (San Jose 2020). The General Plan designates most
properties west and south of the project site as Industrial Park, Combined
Industrial/Commercial, or Light Industrial. An extensive area north of the site is
designated PQP, Public/Quasi-Public; this area includes the San Jose-Santa Clara Regional
Wastewater Facility. The project site is also within the Alviso Planning Area, which covers
the northernmost portion of the City of San Jose (City). The Alviso Master Plan is
incorporated into the General Plan, and consistent with the General Plan, the land use
designation for the project site is Light Industrial (San Jose 2016, 2020). The project site
is in the LI, Light Industrial zoning district, which is intended for the same types of uses
described for the LI General Plan designation (San Jose 2021, § 20.50.010, subd. (4)).

4.2.2 Environmental Impacts

a. Would the project convert Prime Farmland, Unique Farmland, or
Farmland of Statewide Importance (Farmland), as Shown on the
Maps Prepared Pursuant to the Farmland Mapping and Monitoring
Program of the California Resources Agency, to Non-agricultural use?

Construction and Operation

No Impact. The project site was in agricultural uses at least from the early 1920s through
the end of the century; the property’s agricultural land was fallowed after 2000. Staff
reviewed past Important Farmland maps on the CDOC website (CDOC 2019a). The 1984
Important Farmland map shows the project site was within a larger area classified as
Prime Farmland, which applies to “irrigated land with the best combination of physical
and chemical features able to sustain long term production of agricultural crops.” Starting
in approximately 1996, the area classified as Prime Farmland began to be reduced as the
region’s agricultural uses gradually ceased and properties were converted to urban uses.
The 2012 Important Farmland map shows the proposed project site was the last
remaining property classified as Prime Farmland in the area north of State Route 237 and
west of Coyote Creek.

CDOC publishes Farmland Conversion Reports covering 2-year periods. The 2006—2008
reporting period documented a record loss of agricultural land in California, and Prime
Farmland in particular. The Santa Clara County land use conversion table for 2006—2008
noted that the conversion from Prime Farmland to Grazing Land occurred primarily due
to land left idle for three or more update cycles (CDOC 2019b).3 Past Important Farmland
maps show that the project site classification converted from Prime Farmland to Grazing
Land during the 2012-2014 reporting period. The current Santa Clara County Important
Farmland Map shows that the project site is part of an area classified as Grazing Land
(CDOC 2019a). Except for the Coyote Creek corridor immediately east of the project site,

3 The CDOC land use conversion tables show the Grazing Land data separate from the Important Farmland
data; the latter category includes prime farmland, unique farmland, and farmland of statewide or local
importance.
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the predominant FMMP designation for properties in the region is Urban and Built-up
Land. The proposed project’s linear pipelines would cross properties classified as Grazing
Land or Other Land immediately west of the site.

Staff also used the CDOC Land Evaluation and Site Assessment (LESA) Model to help
determine whether converting agricultural land at the project site could be considered
significant. The LESA model involves assessing and scoring several factors. The “land
evaluation” factors measure the inherent soil-based qualities of land as they relate to
agricultural suitability. The “site assessment” factors measure social, economic, and
geographic attributes that contribute to the overall value of agricultural land (CDOC
2011). Staff's LESA model analysis for the project site indicates an overall economic
restriction that has caused farming the project site to become infeasible. CDOC staff
confirmed CEC staff’'s assumption that development encroachment in San Jose is driving
prices up, thereby creating an economic restriction that has made farming the property
infeasible for irrigated or dryland production (CEC 2020d). Using LESA model scoring
thresholds, staff concludes that conversion of agricultural land at the project site is not
considered significant. Appendix C of this environmental impact report (EIR), “California
Agricultural LESA Model Analysis,” provides analysis and scoring information for the
project site.

Starting with the 2012-2014 reporting period, CDOC Important Farmland maps have
shown the project site classification as Grazing Land. The current Santa Clara County
Important Farmland Map shows that the project site is classified Grazing Land, which is
not an Important Farmland classification (CDOC 2019a). CDOC staff concurred that the
FMMP maps show that the site is not mapped as Prime Farmland, Farmland of Statewide
Importance, or Unique Farmland, which means that no impact relating to conversion of
Important Farmland would occur (CEC 2020d). Therefore, the proposed project would
not convert Farmland (Prime Farmland, Unique Farmland, or Farmland of Statewide
Importance) to a non-agricultural use. Construction, operation, and maintenance
activities would cause no impact on Farmland.

b. Would the project conflict with existing zoning for agricultural use, or
a Williamson Act contract?

Construction and Operation

No Impact. The project site is zoned LI, Light Industrial, which is not an agricultural
zoning district. Segments of the proposed project’s linear pipelines would cross properties
in two areas west of the project site that are in the A, Agriculture zoning district. However,
both of these areas are within an extensive area designated as PQP, Public/Quasi-Public,
on the General Plan land use map (San Jose 2020). The project site and proposed linear
pipelines are not within or near any areas designated as Agriculture by the General Plan.

Agricultural operations on former farmland in the project area ceased several years ago.
City Planning Division staff provided information on the project site from the City’s
records, stating that mapping data and the preliminary title report for the site indicate no
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evidence of the property ever having been subject to a Williamson Act contract (CEC
2020e). In its discussion of impacts on agricultural resources, the Draft Program
Environmental Impact Report for the Envision San Jose 2040 General Plan states that
only the “Lester Property” in the southern portion of San Jose was under a Williamson
Act contract (San Jose 2011). As of publication of the City’s EIR, the Lester Property was
planned as a future park site.

The project site and pipeline corridors are within areas designated for urban uses in the
General Plan, indicating that the City is guiding a pattern of land uses in the area that
includes existing and proposed industrial, commercial, and quasi-public developments.
Therefore, the proposed project would not conflict with existing zoning for agricultural
use or a Williamson Act contract, and no environmental impact would occur.

c. Would the project conflict with existing zoning for, or cause rezoning
of, forest land (as defined in Public Resources Code section
12220(g)), timberland (as defined by Public Resources Code section
4526), or timberland zoned Timberland Production (as defined by
Government Code section 51104(g))?

Construction and Operation

No Impact. The project site is in the LI, Light Industrial zoning district, which is intended
for a wide variety of industrial uses (San Jose 2021, § 20.50.010, subd. (4)). Development
in the region includes various urban uses, including industrial, commercial, and quasi-
public uses. No land is zoned for forest land, timberland, or timberland production;
therefore, project construction, operation, and maintenance would cause no impact on
such lands or uses.

d. Would the project result in the loss of forest land or conversion of
forest land to non-forest use?

Construction and Operation

No Impact. The project site does not contain forest land and is not in a region where
forest land is present; therefore, project construction, operation, and maintenance would
cause no loss of forest land, and no environmental impact would occur.
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e. Would the project involve other changes in the existing environment,
which, due to their location or nature, could result in conversion of
Farmland to non-agricultural use or conversion of forest land to non-
forest use?

Construction and Operation

No Impact. Agricultural operations on former farmland in the project area ceased several
years ago. As discussed above, past Important Farmland maps on the CDOC website
show that the project site designation was changed from Prime Farmland to Grazing Land
during the 2012-2014 reporting period (CDOC 2019a). CDOC staff concurred that the site
iS not mapped as Prime Farmland, Unique Farmland, or Farmland of Statewide
Importance. Consistent with CEC staff’s conclusion, no impact relating to conversion of
Important Farmland would occur (CEC 2020d). Project construction, operation, and
maintenance would cause no changes in the existing environment that would cause
conversion of Farmland to a non-agricultural use or forest land to a non-forest use.
Therefore, no environmental impact would occur.

4.2.3 Mitigation Measures

None.
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4.3 Air Quality

This section describes the environmental setting and regulatory background, and
discusses impacts specific to air quality associated with the construction and operation of
the project.

AIR QUALITY
Where available, the significance criteria Less Than
established by the applicable air quality Significant
management district or air pollution control district |Potentially with Less Than
may be relied upon to make the following Significant| Mitigation | Significant No
determinations. Would the project: Impact |Incorporated] Impact | Impact
a. Conflict with or obstruct implementation of the
g ] ] X ]

applicable air quality plan?
b. Result in a cumulatively considerable net
increase of any criteria pollutant for which the

project region is non-attainment under an ] X ] ]
applicable federal or state ambient air quality
standard?

c. Expose sensitive receptors to substantial u < u u

pollutant concentrations?

d. Result in other emissions (such as those leading
to odors) adversely affecting a substantial ] ] X ]
number of people?

Environmental checklist established by CEQA Guidelines, Appendix G.

The project would include 224 natural gas-fired engine-generator sets to provide site
power during infrequent and unplanned emergencies, and for load shedding, demand
response and behind-the-meter resource adequacy (RA) ancillary services. Up to 500
hours of operation could occur for each of the 224 natural gas-fired generators for
resource load shedding and behind the meter RA purposes (Jacobs 20210). While the
applicant used 500 hours when estimating air emissions, the applicant’s responses to
Data Request Set #6, state that the “[Base Interruptible Program] currently requires a
30-minute response to an event dispatch and requires participants to be available up to
180 hours per year []; however, historically it has not been called more than 30 hours
annually in the last 12 years [].” (Jacobs 2021y). For more information see Appendix B.

The project includes two diesel-fired administrative generators that would be used only
for readiness testing and during emergencies. Emergency operations would be infrequent
and for unplanned circumstances, which are beyond the control of the project owner.
Emissions from emergency operation are not regular, expected, or easily quantifiable
such that they cannot be analyzed with certainty.

Background on Air Quality Evaluation

This air quality evaluation assesses the degree to which the project would potentially
cause a significant impact according to the CEQA Guidelines established by the State of
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California. The Bay Area Air Quality Management District (BAAQMD) is the local air district
responsible for attainment and maintenance of the federal and state ambient air quality
standards (AAQS) and associated program requirements at the project location. The
analysis incorporates “thresholds of significance” from the May 2017 CEQA Air Quality
Guidelines (BAAQMD 2017b) to determine the significance of the potential air quality
emissions.

The air quality evaluation addresses both emissions of criteria pollutants (which have
health-based standards) and toxic air contaminants (which are identified as potentially
harmful even at low levels and have no established safe levels or health-based ambient
air quality standards). The following text describes how this air quality section is
organized.

Criteria Pollutant Evaluation

The California Air Resources Board (ARB) and United States Environmental Protection
Agency (U.S. EPA) have established ambient air quality standards (AAQS) for criteria
pollutants. While both state and federal AAQS apply to every location in California,
typically the state standards are lower (i.e., more stringent) than federal standards. Air
monitoring stations, usually operated by local air districts or ARB, measure the ambient
air to determine an area’s attainment status. Depending on the pollutant, the time period
over which these pollutants are measured varies from 1-hour, to 3-hours, to 8-hours, to
24-hours and to annual averages. Most criteria pollutants have ambient standards with
more than one averaging time. Pollutant concentrations are expressed in terms of mass
of pollution per unit volume of air, typically using micrograms for the mass portion of the
expression and cubic meters of air for the volume, or “micrograms per cubic meter of air,
expressed as “ug/m3.” The concentration can also be expressed as parts of pollution per
million parts of air or “ppm.” Ambient air quality standards appear in Section 4.3.1 of this
analysis.

Some forms of air pollution are primary air pollutants, which are gases and particles
directly emitted from stationary and mobile sources. Other forms of air pollution are
secondary air pollutants that result from complex interactions between primary pollutants,
background atmospheric constituents, and other secondary pollutants. Some pollutants
can be a combination of both primary and secondary formation, such as PM2.5
(particulate matter with an aerodynamic diameter less than 2.5 micrometer [um]). In this
case, the primary pollutant component of PM2.5 is directly emitted from the internal
combustion engines, and the secondary pollutant component of PM2.5 is formed in the
air by transformation of gaseous nitrogen oxides (NOx) and sulfur oxides (SOx) into
particles. In this case, the NOx and SOx emissions are precursors to the formation of the
secondary aerosol pollutant.

Nitrogen oxides include nitric oxide (NO) and nitrogen dioxide (NO3). In the case of stack
emissions from natural gas-fired and diesel-fueled engines, approximately 90 percent of
the NOx is in the form of NO while the remainder is directly emitted NO,. The ambient
standards are expressly for NO2, not NO. Once these gases exit the stack, chemical
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reactions in the region downwind of the facility, meteorological conditions and sunlight
interact to convert the NO into NO, ozone, and particulates. Most ozone in the ambient
air is not directly emitted; it is formed in the air when the NO to NO; reaction occurs,
followed by a set of complex reactions including interactions with volatile organic
compounds (VOC). The BAAQMD uses the term Precursor Organic Compounds (POC)
instead of VOC.

California is divided into 35 local air districts. Some are called “air quality management
districts,” while the remainder are called “air pollution control districts.” ARB oversees
activities within the BAAQMD and other local air districts. ARB develops guidance for these
local districts, and both ARB and the local agency work together to develop rules and
regulations in the district that are intended to reduce emissions to meet or maintain both
the California Ambient Air Quality Standards (CAAQS) and the National Ambient Air
Quality Standards (NAAQS). Areas that meet the AAQS based upon air monitoring
measurements made by either the local district or ARB are classified as “attainment
areas,” and areas that have monitoring data that exceed ambient air quality standards
are classified as “nonattainment areas.” Any given area can be classified as attainment
for some pollutants and nonattainment for others. Even for the same pollutant, an area
can be attainment for one averaging time and nonattainment for another.

Air districts adopt rules, regulations, and attainment and maintenance plans aimed at
protecting public health and reducing emissions. Air districts incorporate these
requirements into State Implementation Plans (SIP) for areas that do not meet federal
NAAQS. SIPs include components developed by local districts in consultation with ARB,
which must approve them before sending them to the U.S. EPA for federal approval. Once
a SIP is approved by the U.S. EPA, the requirements in the SIP become federally
enforceable. Consistency of the project with the applicable air quality management plan
is addressed as part of environmental checklist question “a” in this air quality analysis.

For those facilities subject to Energy Commission jurisdiction, the project is evaluated to
determine whether it would be able to comply with all applicable local, state, and federal
requirements. If the Energy Commission is issuing the license, this analysis occurs during
the review of the Application for Certification (AFC), with the local air district participating
in this process by preparing a Determination of Compliance (DOC). However, since this
project is going through an exemption to the AFC process and is not an AFC, the DOC is
not prepared. If the proposed generating capacity is 50 megawatts (MW) to 100 MW, the
Energy Commission conducts a CEQA review before allowing the project to be exempt
from Energy Commission’s AFC licensing. The local air district would then implement its
permit review process and if the proposed facility meets local air district requirements,
an operating permit would be issued by the local district.

An air quality analysis focuses upon whether the proposed project would meet local, state
and federal requirements. The local air pollution control district's New Source Review
(NSR) program: defines the facility’s potential-to-emit; determines whether the sources
would achieve minimum performance standards; assesses whether the sources would
achieve the Best Available Control Technology (BACT) requirements; and determines
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whether the project would trigger offset requirements. These issues are addressed as
part of environmental checklist question “b” in this air quality analysis.

Non-Criteria Pollutant Evaluation

Non-criteria pollutants that are typically evaluated are airborne toxic pollutants identified
to have potential harmful human health impacts. Evaluations assess the potential risks
from toxic air contaminants (TACs) and hazardous air pollutants (HAPs). TACs include
toxic air pollutants identified by the state and HAPs include toxic air pollutants identified
at the federally level. Most toxic air pollutants do not have AAQS; however, AAQS have
been established for a few pollutants. Since TACs have no AAQS that specify health-based
levels considered safe for everyone, a health risk assessment (HRA) is used to determine
if people might be exposed to those types of pollutants at unhealthy levels.

TACs are separated into “carcinogens” and “non-carcinogens” based on the nature of the
physiological effects associated with exposure. There are two types of thresholds for
TACs. Cancer risk is expressed as excess cancer cases per 1 million exposed individuals,
typically over a lifetime of exposure. Acute and chronic exposure to non-carcinogens is
expressed as a hazard index (HI), which is the ratio of expected exposure levels to
acceptable reference exposure levels (REL) for each of the TACs associated with acute
and chronic health effects.

The impact evaluation of toxic pollutants focuses on the project’s incremental impact due
to pollutant exhaust from the natural gas engines, and diesel particulate matter (DPM)
exhaust from construction equipment and from the stacks of the diesel-fueled backup
engines. For natural gas-fired equipment, the major toxic pollutants include benzene,
formaldehyde, toluene, and xylene. For diesel-fueled backup engines, DPM is the primary
TAC of concern. This issue is addressed as part of environmental checklist question “c”
in this air quality analysis.

Odor Impact Evaluation

Aside from criteria air pollutants and TACs, impacts may arise from other emissions,
notably related to odor. This issue is addressed as part of environmental checklist
question “d” in this air quality analysis.

4.3.1 Environmental Setting

The proposed project is located at 1657 Alviso-Milpitas Road in the City of San Jose. The
project is bound by vacant land to the north, Ranch Drive to the east, Milpitas Alviso Road
to the south, and Zanker Road to the west.

Refer to the Section 3 Project Description for further details regarding the project.

Criteria Pollutants
The U.S. EPA and the ARB have established AAQS for several pollutants based on their
adverse health effects. The U.S. EPA has set NAAQS for ozone (O3), carbon monoxide
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(CO), NOy, particulate matter less than or equal to 10 microns (PM10), PM2.5, sulfur
dioxide (SO2), and lead (Pb). These pollutants are commonly referred to as “criteria
pollutants.” Primary standards were set to protect public health; secondary standards
were set to protect public welfare against visibility impairment, damage to animals, crops,
vegetation, and buildings. In addition, ARB has established CAAQS for these pollutants,
as well as for sulfate (SO4), visibility reducing particles, hydrogen sulfide (H»S), and vinyl
chloride. California standards are generally stricter than national standards. The
standards currently in effect in California and relevant to the project are shown in Table
4.3-1.

Attainment Status and Air Quality Plans

The U.S. EPA, ARB, and the local air districts classify an area as attainment, unclassified,
or nonattainment. The classification depends on whether the monitored ambient air
quality data show compliance, insufficient data are available, or non-compliance with the
ambient air quality standards, respectively. The proposed project would be located in
Santa Clara County in the San Francisco Bay Area Air Basin (SFBAAB), under the
jurisdiction of the BAAQMD. Table 4.3-2 summarizes attainment status for the relevant
criteria pollutants in the SFBAAB with both the federal and state standards.

TABLE 4.3-1 NATIONAL AND CALIFORNIA AMBIENT AIR QUALITY STANDARDS

Pollutant Averaging California National Standards
Time Standards ® Primary Secondary
3 J—
O3 1hour 0.0g 8581 (1:]0(;112/7m ) Same as Primary
8hour : “9%3) 0.070 ppm (137 pg/m3) Standard
PM10 3 3 Same as Primary
24hour 50 pg/m 150 pg/m Standard
Annual Mean 20 pg/m3 —
Same as Primary
—_ 3
PM2.5 24hour 35 kg/m Standard
Annual Mean 12 yg/m?3 12 yg/m?3 15 yg/m?3
e 1hour 20 ppm (23 mg/m?3) 35 ppm (40 mg/m3) —
8hour 9.0 ppm (10 mg/m?3) 9 ppm (10 mg/m?3) —
1hour 0.18 ppm (339 pyg/m3) | 0.100 ppm (188 pg/m3)° —
NO: Annual Mean | 0.030 ppm (57 pg/m3) | 0.053 ppm (100 pg/m?3) Samset::dl;rrl?ary
1hour 0.25 ppm (655 ug/m?3) 75 ppb (196 pg/m?3) —
3hour — — 0.5 ppm (1,300 yg/m3)
0.14 ppm
d 3 —_
SOz 24hour 0.04 ppm (105 pg/m?3) (for certain areas) ¢
. 0.030 ppm .
Annual Mean (for certain areas) ¢

Notes: ppm=parts per million; ppb = parts per billion; ug/m3 = micrograms per cubic meter; mg/m3 =

milligrams per cubic meter; "—" = no standard

a California standards for O3, CO (except 8-hour Lake Tahoe), SO2 (1 and 24 hour), NO2, and
particulate matter (PM10, PM2.5, and visibility reducing particles), are values that are not to be
exceeded. All others are not to be equaled or exceeded.
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b National standards (other than O3, PM, NO2 [see note ¢ below], and those based on annual
arithmetic mean) are not to be exceeded more than once a year. The 8-hour O3 standard is attained
when the fourth highest 8-hour concentration measured at each site in a year, averaged over three
years, is equal to or less than the standard. The 24 hour PM10 standard of 150 pug/m3 is not to be
exceeded more than once per year on average over a 3-year period. The 24-hour PM2.5 standard is
attained when the 3-year average of 98th percentile concentration is less than or equal to 35 ug/m3.

¢ To attain the 1-hour national standard, the 3-year average of the annual 98th percentile of the 1-hour
daily maximum concentrations at each site must not exceed 0.100 ppm.

d On June 2, 2010, a new 1-hour SO2 standard was established, and the existing 24-hour and annual
primary standards were revoked. To attain the 1-hour national standard, the 3-year average of the
annual 99th percentile of the 1-hour daily maximum concentrations at each site must not exceed 75
ppb. The previous SO2 standards (24-hour and annual) will additionally remain in effect in certain
areas: (1) any area for which it is not yet 1 year since the effective date of designation under the
current (2010) standards, and (2) any area for which an implementation plan providing for attainment
of the current (2010) standard has not been submitted and approved and which is designated
nonattainment under the previous SO2 standards or is not meeting the requirements of a SIP call
under the previous SO2 standards (40 CFR 50.4(3)). A SIP call is a US EPA action requiring a state to
resubmit all or part of its State Implementation Plan to demonstrate attainment of the required
NAAQS.

Sources: BAAQMD 2021c, US EPA 2021a.

TABLE 4.3-2 ATTAINMENT STATUS FOR SFBAAB

Pollutant Averaging Time State Designation Federal Designation
05 1-hour Nonattainment —
8-hour Nonattainment Nonattainment
24-hour Nonattainment Unclassified
PM10 .
Annual Nonattainment —
PM2.5 24-hour — Nonattainment @
Annual Nonattainment Unclassifiable/attainment °
0 1-hour Attainment Attainment
8-hour Attainment Attainment
NO, 1-hour Attainment Unclassifiable/Attainment
Annual Attainment Attainment
1-hour Attainment Attainment/Unclassifiable ¢
S0, 24-hour Attainment —d
Annual — —d
Notes:

a On January 9, 2013, US EPA issued a final rule to determine that the Bay Area attains the 24-hour
PM2.5 national standard (US EPA 2013). This US EPA rule suspends key state implementation plan
(SIP) requirements as long as monitoring data continues to show that the Bay Area attains the
standard. Despite this US EPA action, the Bay Area will continue to be designated as “non-attainment”
for the national 24-hour PM2.5 standard until such time as the BAAQMD submits a “redesignation
request” and a “maintenance plan” to US EPA, and US EPA approves the proposed redesignation.

b In December 2012, US EPA strengthened the annual PM2.5 NAAQS from 15.0 to 12.0 pg/m?3. In
December 2014, US EPA issued final area designations for the 2012 primary annual PM2.5 NAAQS
(US EPA 2014). Areas designated “unclassifiable/attainment” must continue to take steps to prevent
their air quality from deteriorating to unhealthy levels. The effective date of this standard is April 15,
2015.

¢ On January 9, 2018, US EPA issued a final rule to establish the initial air quality designations for
certain areas in the US for the 2010 SO: primary NAAQS (US EPA 2018b). This final rule designated
the SFBAAB as attainment/unclassifiable for the 2010 SO> primary NAAQS.

d See noted under Table 4.3-1.
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Sources: BAAQMD 2021c, US EPA 2013, US EPA 2014, US EPA 2018b.

Overall air quality in the SFBAAB is better than most other developed areas in California,
including the South Coast, San Joaquin Valley, and Sacramento regions. This is due to a
more favorable climate, with cooler temperatures and regional air flow patterns that
transports pollutants emitted in the air basin out of the air basin. Although air quality
improvements have occurred, violations and exceedances of the state ozone and PM
standards continue to persist in the SFBAAB, and still pose challenges to state and local
air pollution control agencies (ARB 2013). The project area’s proximity to both the Pacific
Ocean and the San Francisco Bay has a moderating influence on the climate. This portion
of the Santa Clara Valley is bounded by the San Francisco Bay to the north, the Santa
Cruz Mountains to the southwest and west, and the Diablo Range to the northeast. The
surrounding terrain greatly influences winds in the valley, resulting in a prevailing wind
that flows along the valley’s northwest-southeast axis.

Pollutants in the air can cause health problems, especially for children, the elderly, and
people with heart or lung problems. Healthy adults may experience symptoms during
periods of intense exercise. Pollutants can also cause damage to vegetation, animals, and

property.

Existing Ambient Air Quality

There are two background ambient air quality monitoring stations in San Jose: the
Jackson Street station and the Knox Avenue station. The 158B Jackson Street, San Jose
monitoring station is 5.5 miles south-southeast of the project site and is most
representative of local conditions. Ambient air quality data for all pertinent criteria air
pollutants are monitored at the Jackson Street station. The Knox Avenue station is further
south of the project site, and it provides micro-scale data in proximity to the junction of
US Highway 101 and Interstate 680/280. The spatial scale of NO> monitoring at the
Jackson Street station is representative of neighborhood or larger scale conditions for San
Jose, Sunnyvale, and Santa Clara (BAAQMD 2018).

Table 4.3-3 presents the air quality monitoring data from the San Jose — Jackson Street
station from 2016 to 2020, the most recent years for which data are available. Data in
this table that are marked in bold indicate that the most-stringent current standard was
exceeded during that period.

The maximum concentration values listed in Table 4.3-3 have not been screened to
remove values that are designated as exceptional events. Violations that are the result of
exceptional events such as wildfires are normally excluded from consideration as AAQS
violations. Exceptional events undoubtedly affected many of the maximum concentration
values in recent years, especially between September to mid-November during wildfire
activity. The ozone, PM10, and PM2.5 in 2017, 2018, and 2020 illustrate the effect of
events like extensive northern California wildland fires. ' Even though fires tended to be

1 Wildfires also emit substantial amounts of volatile and semi-volatile organic materials and nitrogen oxides
that form ozone and organic particulate matter (NOAA 2019).
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far from the monitoring stations, the blanket of smoke and adverse air quality most likely
affected air monitoring stations in the urban areas surrounding the project. For a
conservative analysis, staff uses the background ambient air quality concentrations from
2018 to 2020 to represent the baseline condition at the project site.

TABLE 4.3-3 AMBIENT AIR QUALITY MONITORING DATA

Pollutant Averaging Time 2016 2017 2018 | 2019 | 2020
1-hour 0.087 0.121 | 0.078 | 0.095 | 0.106
O3 (ppm)
8-hour 0.066 | 0.098 | 0.061 | 0.081 | 0.085
24-hour 41 70 121.8 | 77.1 | 137.1
PM10 (ug/m3)
Annual 18.5 21.3 23.1 19.1 24.8
24-hour (98th percentile . . . .
PM2.5 (ug/m?) ( P ) 19 34.3 73.4 20.6 56.1
Annual 8.4 9.5 12.9 9.1 11.5
1-hour (maximum) 51.1 67.5 86.1 59.8 51.9
NO2 (ppb) 1-hour (98th percentile) 42 50 59 52 45
Annual 11.26 12.24 12.04 | 10.63 9
1-hour 2 2.1 2.5 1.7 1.9
CcO m
(Ppm) 8-hour 1.4 1.8 2.1 1.3 1.5
1-hour (maximum) 1.8 3.6 6.9 14.5 2.9
SO:2 (ppb) 1-hour (99th percentile) 2 3 3 2 2
24-hour 0.8 1.1 1.1 1.5 0.8

Notes: All data from San Jose-Jackson Street monitoring station.
Concentrations in bold type are those that exceed the limiting ambient air quality standard.
Sources: ARB 2021a (iADAM), US EPA 2021b.

Health Effects of Criteria Pollutants

Below are descriptions of the health effects of criteria pollutants that are a concern in the
regional study area. The California Health and Safety Code Section 39606 requires the
ARB to adopt ambient air quality standards at levels that adequately protect the health
of the public, including infants and children, with an adequate margin of safety. Ambient
air quality standards define clean air (ARB 2021b).

Ozone. Ozone is a respiratory irritant and an oxidant that increases susceptibility to
respiratory infections and that can cause substantial damage to vegetation and other
materials. Ozone is not emitted directly into the atmosphere but is a secondary air
pollutant produced in the atmosphere through a complex series of photochemical
reactions involving reactive organic gases (ROG) and NOx, including NO,. ROG and NOx
are known as precursor compounds for ozone. Significant ozone production generally
requires ozone precursors to be present in a stable atmosphere with strong sunlight.

Ozone can cause the muscles in the airways to constrict, trapping air in the alveoli,
potentially leading to wheezing and shortness of breath. Ozone can make it more difficult
to breathe deeply and vigorously; cause shortness of breath and pain when taking a deep
breath; cause coughing and sore or scratchy throat; inflame and damage the airways;
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aggravate lung diseases such as asthma, emphysema, and chronic bronchitis; increase
the frequency of asthma attacks; make the lungs more susceptible to infection; continue
to damage the lungs even when the symptoms have disappeared; and cause chronic
obstructive pulmonary disease. Long-term exposure to ozone is linked to aggravation of
asthma, and is likely to be one of many causes of asthma development. Long-term
exposures to higher concentrations of ozone may also be linked to permanent lung
damage, such as abnormal lung development in children. Inhalation of ozone causes
inflammation and irritation of the tissues lining human airways, causing and worsening a
variety of symptoms, and exposure to ozone can reduce the volume of air that the lungs
breathe in and cause shortness of breath.

People most at risk for adverse health effects from breathing air containing ozone include
people with asthma, children, older adults, and people who are active outdoors, especially
outdoor workers. Children are at greatest risk from exposure to ozone because their lungs
are still developing and they are more likely to be active outdoors when ozone levels are
high, which increases their exposure. Studies show that children are no more or less likely
to suffer harmful effects than adults; however, children and teens may be more
susceptible to ozone and other pollutants because they spend nearly twice as much time
outdoors and engaged in vigorous activities compared to adults. Children breathe more
rapidly than adults and inhale more pollution per pound of their body weight than adults
and are less likely than adults to notice their own symptoms and avoid harmful exposures.

Particulate Matter. PM10 and PM2.5 represent size fractions of particulate matter that
can be inhaled into air passages and the lungs and can cause adverse health effects. Very
small particles of certain substances (e.g., sulfates and nitrates) can cause lung damage
directly, or can contain absorbed gases (e.g., chlorides or ammonium) that may be
injurious to health. Particulates can also damage materials and reduce visibility.

Nitrogen Dioxide. Breathing air with a high concentration of NO; can irritate airways in
the human respiratory system. Such exposures over short periods (as represented by the
1-hour standards) can aggravate respiratory diseases, particularly asthma, leading to
respiratory symptoms (such as coughing, wheezing or difficulty breathing), hospital
admissions and visits to emergency rooms. Longer exposures to elevated concentrations
of NO2 (as represented by the annual standards) may contribute to the development of
asthma and potentially increase susceptibility to respiratory infections. People with
asthma, as well as children and the elderly are generally at greater risk for the health
effects of NO2. Nitrogen oxides (includes NO2 and NO — nitric oxide) react with other
chemicals in air and sunlight to form both particulate matter and ozone.

Carbon Monoxide. CO is a pollutant that is a product of incomplete combustion and is
mostly associated with motor vehicle traffic. High CO concentrations develop primarily
during winter when periods of light winds combine with the formation of ground level
temperature inversions (typically from the evening through early morning). These
conditions result in reduced dispersion of vehicle emissions. Motor vehicles also exhibit
increased CO emission rates at low air temperatures. When inhaled at high
concentrations, CO combines with hemoglobin in the blood and reduces the oxygen-
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carrying capacity of the blood. This results in reduced oxygen reaching the brain, heart,
and other body tissues. This condition is especially critical for people with cardiovascular
diseases, chronic lung disease, or anemia.

Sulfur Dioxide. SO; is produced through combustion of sulfur or sulfur-containing fuels
such as coal. SO, is also a precursor to the formation of atmospheric sulfate and
particulate matter (PM10 and PM2.5) and contributes to potential atmospheric sulfuric
acid formation that could precipitate downwind as acid rain.

Lead. Lead has a range of adverse neurotoxin health effects and was predominately
released into the atmosphere primarily via the combustion of leaded gasoline. The phase-
out of leaded gasoline has resulted in decreasing levels of atmospheric lead.

Toxic Air Contaminants

According to section 39655 of the California Health and Safety Code, a toxic air
contaminant (TAC) is "an air pollutant which may cause or contribute to an increase in
mortality or an increase in serious illness, or which may pose a present or potential hazard
to human health.” In addition, substances which have been listed as federal hazardous
air pollutants (HAPs) pursuant to section 7412 of Title 42 of the United States Code are
TACs under the state's air toxics program pursuant to section 39657 (b) of the California
Health and Safety Code. ARB formally made this identification on April 8, 1993 (Title 17,
California Code of Regulations, section 93001 [OEHHA 2021]). TACs, also referred to as
HAPs or air toxics, are different from criteria air pollutants such as ground-level ozone,
particulate matter, carbon monoxide, nitrogen dioxide, sulfur dioxide, and lead. Criteria
air pollutants are regulated using national and state Ambient Air Quality Standards as
noted above. However, there are no ambient standards for most TACs? so site-specific
health risk assessments (HRAs) are conducted to evaluate whether risks of exposure to
TACs create an adverse impact. Specific TACs have known acute, chronic, and cancer
health impacts. TACs that have been identified by ARB are listed at Title 17, California
Code of Regulations, sections 93000 and 93001. The nearly 200 regulated TACs include
asbestos, organic, and inorganic chemical compounds and compound categories, diesel
exhaust, and certain metals. The requirements of the Air Toxic “"Hot Spots” Information
and Assessment Act apply to facilities that emit these listed TACs above regulated
threshold quantities.

The primary on-site TAC emission sources for the project would be the natural gas-fired
generators and diesel-fired administrative generators (Jacobs 20210, pg. 3.3-26 and pg.
3.3-27). The TACs from the natural gas-fired generators were speciated total organic
gases (TOG) from natural gas combustion, including:

¢ Acetaldehyde e Benzene
e Acrolein e Formaldehyde

2 Ambient air quality standards for TACs exist for lead (federal and state standards), hydrogen sulfide
(state standard), and vinyl chloride (state standard).
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e Naphthalene
e Toluene

e Polycyclic aromatic hydrocarbons
(PAHSs)

e Carbon Tetrachloride
e Chlorobenzene

e Chloroform

e Ethylbenzene

* Xylene e Ethylene dibromide

e 1,1,2,2-Tetrachloroethane e Methanol

o 1,1,2'TriCh|0r0ethane . Methylene chloride

* 1,1-Dichloroethane e Styrene

* 1,3-Butadiene « Vinyl chloride

The TACs from the diesel-fired administrative generators were DPM, ammonia, and the
speciated TOG in diesel exhaust. The TACs from speciated TOG in diesel exhaust include
the following:

e Acetaldehyde e Propylene

e Acrolein e Toluene

e Benzene e Total PAHs23
e Formaldehyde e Xylene

e Naphthalene

Diesel exhaust is a complex mixture of thousands of gases and fine particles and contains
over 40 substances listed by the U.S. EPA as hazardous air pollutants and by ARB as toxic
air contaminants. The solid material in diesel exhaust is known as DPM (ARB 2021c). DPM
has been the accepted surrogate for whole diesel exhaust since the late 1990’s. ARB
identified DPM as the surrogate compound for whole diesel exhaust in its Proposed
Identification of Diesel Exhaust as a Toxic Air Contaminant staff report in April 1998
(Appendix III, Part A, Exposure Assessment [ARB 1998]). DPM is primarily composed of
aggregates of spherical carbon particles coated with organic and inorganic substances.
Diesel exhaust is also characterized by ARB as “particulate matter from diesel-fueled
engines.”

Health Effects of TACs

The health effects associated with TACs are quite diverse and generally are assessed
locally, rather than regionally. TACs could cause long-term health effects such as cancer,
birth defects, neurological damage, asthma, bronchitis or genetic damage; or short-term
effects such as eye watering, respiratory irritation (a cough), running nose, throat pain,
and headaches (BAAQMD 2017b, pg. 5-1). Numerous other health effects also have been
linked to exposure to TACs, including heart disease, Sudden Infant Death Syndrome,
respiratory infections in children, lung cancer, and breast cancer (OEHHA 2015).
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Diesel exhaust deserves particular attention mainly because of its ability to induce serious
noncancerous effects and its status as a likely human carcinogen. The impacts from
human exposure would include both short- and long-term health effects. Short-term
effects can include increased coughing, labored breathing, chest tightness, wheezing, and
eye and nasal irritation. Effects from long-term exposure can include increased coughing,
chronic bronchitis, reductions in lung function, and inflammation of the lung.
Epidemiological studies strongly suggest a causal relationship exists between
occupational diesel exhaust exposure and lung cancer. Diesel exhaust is listed by the US
EPA as “likely to be carcinogenic to humans” (U.S. EPA 2002).

Sensitive Receptors

Sensitive receptors are defined as groups of individuals that may be more susceptible to
health risks due to chemical exposure. Sensitive individuals, such as infants, the aged,
and people with specific illnesses or diseases, are the subpopulations which are more
sensitive to the effects of toxic substance exposure. Examples of sensitive receptors
include residences, schools and school yards, parks and playgrounds, daycare centers,
nursing homes, and medical facilities. Residences could include houses, apartments, and
senior living complexes. Medical facilities could include hospitals, convalescent homes,
and health clinics. Playgrounds could be play areas associated with parks or community
centers (BAAQMD 2017b, pg. 5-8). The potential sensitive receptor locations evaluated
in the HRA for SJDC include (Jacobs 20210, pg. 3.3-22):

e Residential dwellings, including apartments, houses, and condominiums
e Schools, colleges, and universities

e Daycare centers

e Hospitals and health clinics

e Senior-care facilities

Sensitive Receptors Near the Project

BAAQMD recommends that any proposed project including the siting of a new TAC
emissions source assess associated community risks and hazards impacts within
1,000 feet of the proposed project, and take into account both individual and nearby
cumulative sources (that is, proposed project plus existing and foreseeable future
projects). Cumulative sources represent the combined total risk values of each individual
source within the 1,000-foot evaluation zone. A lead agency should enlarge the 1,000-
foot radius on a case-by-case basis if an unusually large source or sources of risk or
hazard emissions that may affect a proposed project is beyond the recommended radius
(BAAQMD 2017b, Table 2-1, pg. 5-2 and pg. 5-3).

Staff previously used a 6-mile radius for cumulative impacts analyses of power plant
cases. Based on staff’s modeling experience, beyond 6 miles there is no statistically
significant concentration overlap for non-reactive pollutant concentration between two
stationary emission sources. The 6-mile radius is more appropriate to be used for the
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turbines with tall stacks and more buoyant plumes. Both the natural gas and diesel
emergency standby engines would result in more localized impacts due to shorter stacks
and less buoyant plumes. The worst-case impacts of the natural gas and diesel
emergency standby engines would occur at or near the fence line and decrease rapidly
with distance from fence line. This also explains why the BAAQMD recommends 1,000
feet as the boundary for the cumulative health risks assessment in the BAAQMD CEQA
Guidelines.

The project site is approximately 64.5 acres and is designated for light industrial use by
the City of San Jose (Jacobs 20210, pg.1-2). The SPPE application shows the results of a
sensitive receptor search conducted within two kilometers and finds that there are no
sensitive receptors within 1,000 feet of the project site. Tthe sensitive receptor locations
near the project site, but outside of the 1,000-foot zone, include primarily schools,
preschool through elementary-level; daycares; health centers; and a senior care center.
The nearest residential neighborhood is located approximately 1,650 feet (0.3 mile) south
of the project site along Murphy Ranch Road in Milpitas (Jacobs 20210, pg. 3.3-23). Also,
there are two groups of sensitive receptors near the project. One is located 0.5 mile
northeast of the project boundary, another is located 0.7 miles east of the project
boundary. Figure 4.3-1 shows the map of sensitive receptors near the project.
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Regulatory Background

The air quality evaluation below assesses the degree to which the project would potentially
cause a significant impact according to CEQA guidelines established by the state of California.
Federal, state, and regional agencies share responsibility for managing and regulating air
quality in the San Francisco Bay Area Air Basin.

Federal

Clean Air Act. The federal Clean Air Act (CAA) establishes the statutory framework for
regulation of air quality in the United States. Under the CAA (Title 42, U.S. Code section
7401 et seq.), the U.S. EPA oversees implementation of federal programs for permitting
new and modified stationary sources, controlling toxic air contaminants, and reducing
emissions from motor vehicles and other mobile sources.

Title I (Air Pollution Prevention and Control) of the federal CAA requires establishment of
NAAQS, air quality designations, and plan requirements for nonattainment areas. States
are required to submit a state implementation plan (SIP) to the U.S. EPA for areas in
nonattainment with NAAQS. The SIP, which is reviewed and approved by the U.S. EPA,
must demonstrate how state and local regulatory agencies will institute rules, regulations,
and/or other programs to attain NAAQS.

Prevention of Significant Deterioration (PSD) is a federal program for federal attainment
areas. The purpose of the federal PSD program is to ensure that attainment areas remain
in attainment of NAAQS based upon a proposed facility’s annual potential to emit. If
annual emissions of a proposed project are less than prescribed amounts, a PSD review
is not required. The project is not expected to be subject to PSD, with a final
determination made by the local district at the time of permitting.

New Source Performance Standard (NSPS) Subpart IIII—Standards of
Performance for Stationary Compression Ignition Internal Combustion
Engines. Federal CAA section 111 (Title 42, U.S. Code section 7411) authorizes the U.S.
EPA to develop technology-based standards for specific categories of sources.
Manufacturers of emergency stationary internal combustion engines (ICE) using diesel
fuel must certify that new engines comply with these emission standards (40 CFR
60.4205). Under NSPS Subpart IIII, owners and operators of emergency engines must
limit operation to a maximum of 100 hours per year for maintenance and testing,
including some use if necessary to protect grid reliability; there is no time limit on the use
of an emergency stationary ICE in emergency situations [40 CFR 60.4211(f)]. The
project’s two administrative Tier 4 diesel-fired generators would be subject to and likely
to comply with the requirements in NSPS Subpart IIII (Jacobs 20210).

NSPS Subpart JJJJ—Standards of Performance for Stationary Spark Ignition
Internal Combustion Engines. Manufacturers, owners and operators of stationary
spark-ignition ICE, including natural gas-fired engines in non-emergency applications,
must verify that the engines achieve certain emission standards for NOx, CO, and VOC.
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For the project’s natural gas-fired engine-generator sets, rated over 500 hp and
manufactured after July 1, 2010, emissions of NOx must not exceed 1.0 gram/hp-hr
under NSPS Subpart J11J. The project would achieve this standard through the proposed
use of a 3-way catalyst for the natural gas-fired engines, consistent with BACT
requirements. The project natural gas-fired engines would also be subject to the source
testing, recordkeeping, and reporting requirements specified in NSPS Subpart 131 for
non-emergency engines (Jacobs 20210).

National Emission Standard for Hazardous Air Pollutants. Federal CAA section 112
(Title 42, U.S. Code section 7412) addresses emissions of hazardous air pollutants (HAPs).
The CAA defines HAPs as a variety of substances that pose serious health risks. Direct
exposure to HAPs has been shown to cause cancer, reproductive effects or birth defects,
damage to brain and nervous system, and respiratory disorders. Categories of sources
that cause HAP emissions are controlled through separate standards under CAA Section
112: National Emission Standards for Hazardous Air Pollutants (NESHAP). These
standards are specifically designed to reduce the potency, persistence, or potential
bioaccumulation of HAPs. New sources that emit more than ten (10) tpy of any specified
HAP or more than 25 tpy of any combination of HAPs are required to apply Maximum
Achievable Control Technology (MACT).

Asbestos is a HAP regulated under the U.S. EPA NESHAP. The asbestos NESHAP is
intended to provide protection from the release of asbestos fibers during activities
involving the handling of asbestos. Air toxics regulations under the CAA specify work
practices for asbestos to be followed during operations of demolitions and renovations.
The regulations require a thorough inspection of the area where the demolition or
renovation operations would occur and advance notification of the appropriate delegated
entity. Work practice standards that control asbestos emissions must be implemented,
such as removing, wetting, and sealing in leak-tight containers all asbestos-containing
materials (ACM) and disposing of the waste as expediently as practicable.

NESHAP Subpart 2ZzZz—Standards of Performance for Stationary
Reciprocating Internal Combustion Engines. The requirements in NESHAP Subpart
ZZ7ZZ focus on emissions standards and operating limitations for engines that may be
installed at a facility that is also likely to be a major source of HAPs. The project’s engines
would not be installed at a facility that is also a major source of HAPs. Under 40 CFR
63.6590(c)(1), the NESHAP Subpart ZZZZ requirements for the project would be satisfied
by meeting the requirements of NSPS Subpart 111 (Jacobs 20210).

State

The Air Resources Board (ARB) is the primary administrator of California’s federal CAA
compliance efforts, while local air quality districts administer air rules and regulations at
the local and regional levels. ARB is also responsible for California’s state regulated air
quality management, including establishment of CAAQS for criteria air pollutants, mobile
source/off-road equipment/portable equipment emission standards, portable equipment
registration, greenhouse gas (GHG) regulations, as well as oversight of local or regional
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air quality districts and preparation of implementation plans, including regulations for
stationary sources of air pollution.

n

Air Toxic “"Hot Spots” Information and Assessment Act. The Air Toxic “Hot Spots
Information and Assessment Act, also known as Assembly Bill (AB) 2588, identifies TAC
hot spots where emissions from specific stationary sources may expose individuals to an
elevated risk of adverse health effects, particularly cancer or reproductive harm. Many
TACs are also classified as HAPs. AB 2588 requires that a business or other establishment
identified as a significant stationary source of toxic emissions provide the affected
population with information about health risks posed by their emissions.

Airborne Toxic Control Measure (ATCM) for Emergency Standby Diesel-Fueled
Engines. Statewide regulations govern the use of and emissions performance standards
for emergency standby diesel-fueled engines, including the project’s two administrative
Tier 4 diesel-fired generators. As defined by the California Code of Regulations (17 CCR
§93115.4), an emergency standby engine is one that provides electrical power during an
emergency use and is not the source of primary power at the facility; an emergency
standby engine is not operated to supply power to the electric grid. The ATCM (17 CCR
§93115.6) restricts each emergency standby engine to operate no more than 50 hours
per year for maintenance and testing purposes. The ATCM establishes no limit on engine
operation for emergency use or for emission testing to show compliance with the ATCM’s
standards.

ARB Distributed Generation Certification Program. The Distributed Generation
(DG) Certification Program applies to a broad range of any “electrical generation
technology” that are exempt from local air district permit requirements to require
certification for achieving specific criteria air pollutant emission standards. The eligible
DG technologies include reciprocating engines, external combustion engines, combustion
turbines, photovoltaics, wind turbines, fuel cells, or any combination thereof (17 CCR
Section 94201, et seq.). For DG Certification, the technology must not exceed certain
emissions standards, expressed in terms of pounds-per-megawatt-hour (Ib/MWh) as
verified by ARB.

Asbestos Airborne Toxic Control Measure for Construction, Grading,
Quarrying, and Surface Mining Operations. ARB has established the Asbestos ATCM
for Construction, Grading, Quarrying, and Surface Mining Operations to minimize the
generation of asbestos from earth disturbance or construction activities. The Asbestos
ATCM applies to any project that would include sites to be disturbed in a geographic
ultramafic rock unit area or an area where naturally occurring asbestos (NOA), serpentine,
or ultramafic rocks are determined to be present. Based upon review of the U.S.
Geological Survey map detailing natural occurrence of asbestos in California, NOA is not
expected to be present at the project site (Van Gosen and Clinkenbeard 2011).
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Regional

The BAAQMD is the regional agency charged with preparing, adopting, and implementing
emission control measures and standards for stationary sources of air pollution pursuant
to delegated state and federal authority, for all projects located within their jurisdiction.
Under the California CAA, the BAAQMD is required to develop an air quality plan to achieve
and/or maintain compliance with federal and state nonattainment criteria pollutants
within the air district’s boundary.

Bay Area 2017 Clean Air Plan. BAAQMD adopted the Bay Area 2017 Clean Air Plan
(CAP) on April 19, 2017 (BAAQMD 2017a). The 2017 CAP provides a regional strategy to
protect public health and protect the climate. The 2017 CAP updates the most recent Bay
Area ozone plan, the 2010 Clean Air Plan, pursuant to air quality planning requirements
defined in the California Health & Safety Code. The 2017 CAP defines an integrated, multi-
pollutant control strategy to reduce emissions of particulate matter, TACs, ozone and key
ozone precursors, and GHG.

BAAQMD California Environmental Quality Act Guidelines. BAAQMD publishes
California Environmental Quality Act (CEQA) Air Quality Guidelines to assist lead agencies
in evaluating a project’s potential impacts on air quality. The BAAQMD published the most
recent version of its CEQA Air Quality Guidelines in May 2017 (BAAQMD 2017b).

BAAQMD Regulation 2, Rule 2: New Source Review (NSR). This rule applies to all
new or modified sources requiring an Authority to Construct and/or Permit to Operate.
The NSR process requires the applicant to use the Best Available Control Technology
(BACT) to control emissions if the source will have the potential to emit a BAAQMD BACT
pollutant in an amount of 10 or more pounds per day (Ibs/day). The NSR process also
establishes the requirements to offset emissions increases and to protect the NAAQS.

The BACT requirement for natural gas-fired rich burn engines over 50 horsepower would
require use of a 3-way catalyst to control NOx, VOC, and CO. The project’s 224 natural
gas-fired generators, engines would be equipped with a 3-way catalyst system to reduce
emissions of NOx, VOC, CO, and air toxics. The system would be configured as two
catalysts (primary and secondary) in series on each of the engine banks and does not
require the use of urea (Jacobs 20210).

For emergency-use diesel engines with output over 1,000 brake horsepower, BAAQMD
updated the definition of BACT in December 2020 to reflect use of engines achieving
Tier 4 exhaust standards (BAAQMD 2020); this requires Tier 4-compliant engines that
may include Tier 2 engines abated by catalyzed diesel particulate filter (DPF) and selective
catalytic reduction (SCR). The project proposes to use two diesel engines for
administrative generators that would both be equipped with SCR to achieve Tier 4
standards (Jacobs 20210). The 1.25-MW unit would be subject to the BACT for diesel
engines over 1,000 brake horsepower, and the smaller 0.5 MW unit would not be subject
to the Tier 4 BACT definition. However, the BAAQMD would make the determination of
BACT during the permitting process.
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To prevent sources from worsening regional nonattainment conditions, the NSR rule
requires offsets at a 1:1 ratio if more than 10 tpy of nitrogen oxides (NOx) or Precursor
Organic Compounds (POC), or more than 100 tpy of PM2.5, PM10, or SO,, are emitted.
If the potential to emit (PTE) for NOx or POC is 35 tons per year or more, the offset ratio
increases to 1.15:1, and offsets can no longer be obtained through the Small Facility
Banking Account.

On June 3, 2019, the BAAQMD staff issued a new policy to protect the Small Facility
Banking Account from over withdrawal by new emergency backup power generator
sources. The policy provides procedures, applicable to the determination of access to the
Small Facility Banking Account only, for calculating a facility’s PTE to determine eligibility
for emission reduction credits (ERCs) from the Small Facility Banking Account for
emergency backup power generators (BAAQMD 2019). When determining the PTE for a
facility with emergency backup power generators, the PTE shall include as a proxy,
emissions proportional to emergency operation for 100 hours per year per standby
generator, in addition to the permitted limits for readiness testing and maintenance
(generally 50 hours/year or less per standby or backup engine). BAAQMD would not allow
an owner/operator to accept a permit condition to limit emergency operation to less than
100 hours per year to reduce the source’s PTE for purposes of qualifying for the Small
Facility Banking Account.

After comparing the PTE calculated to determine the account eligibility threshold, the
amount of offsets required would be determined only upon the permitted emissions from
readiness testing and maintenance and not the emissions from emergency operation.
Emissions offsets represent ongoing emission reductions that continue every year, year
after year, in perpetuity. BAAQMD uses offsets to counterbalance increases in regular and
predictable emissions, not increases in emissions occurring infrequently when emergency
conditions arise. An owner/operator may reduce hours of readiness testing and
maintenance or install emissions controls to achieve a PTE of less than 35 tons per year
(BAAQMD 2019).

BAAQMD Regulation 2, Rule 5: New Source Review of Toxic Air Contaminants.
This rule provides for the review of new and modified sources of TAC emissions to
evaluate potential public exposure and health risk. Under this rule, a project would be
denied an Authority to Construct if it exceeds any of the specified risk limits, which are
consistent with BAAQMD’s recommended significance thresholds. Best Available Control
Technology for Toxics (TBACT) would also be required for any new or modified source of
TACs where the source has a cancer risk greater than 1.0 in 1 million or a chronic hazard
index (HI) greater than 0.20. The specific toxicity values of each TAC for use in an HRA,
as identified by California Office of Environmental Health Hazard Assessment (OEHHA),
are listed in Table 2-5-1 of BAAQMD Rule 2-5.

BAAQMD Regulation 9, Rule 8: Nitrogen Oxides And Carbon Monoxide From
Stationary Internal Combustion Engines. This rule limits NOx and CO emissions
from stationary internal combustion engines with an output rated by the manufacturer at
more than 50 brake horsepower, including the project’s natural gas-fired engines and
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diesel-fired administrative generators. This regulation (Rule 9-8-231) defines emergency
use as “the use of an emergency standby or low usage engine during any of the
following:”

e In the event of unforeseeable loss of regular natural gas supply;

e In the event of unforeseeable failure of regular electric power supply;

e Mitigation or prevention of an imminent flood;

e Mitigation of or prevention of an imminent overflow of sewage or waste water;
e Fire or prevention of an imminent fire;

e Failure or imminent failure of a primary motor or source of power, but only for such
time as needed to repair or replace the primary motor or source of power; or

e Prevention of the imminent release of hazardous material.

Local

City of San Jose General Plan. £nvision San Jose 2040 General Plan includes policies
for the purpose of avoiding or mitigating impacts resulting from planned development
projects with the City. The relevant air quality policies applicable to the project include:

e MS-10.1: Assess projected air emissions from new development in conformance with
the BAAQMD CEQA Guidelines and relative to state and federal standards. Identify
and implement feasible air emission reduction measures.

e MS-11.2: For projects that emit toxic air contaminants, require project proponents to
prepare health risk assessments in accordance with BAAQMD-recommended
procedures as part of environmental review and employ effective mitigation to reduce
possible health risks to a less than significant level. Alternatively, require new projects
(such as, but not limited to, industrial, manufacturing, and processing facilities) that
are sources of TACs to be located an adequate distance from residential areas and
other sensitive receptors.

e MS-13.1: Include dust, particulate matter, and construction equipment exhaust
control measures as conditions of approval for subdivision maps, site development
and planned development permits, grading permits, and demolition permits. At
minimum, conditions shall conform to construction mitigation measures recommended
in the current BAAQMD CEQA Guidelines for the relevant project size and type.

In addition, goals and policies throughout the Envision San Jose 2040 General Plan
encourage a reduction in vehicle miles traveled through land use, pedestrian and bicycle
improvements, and parking strategies that reduce automobile travel through parking
supply and pricing management.

City of San Jose, Natural Gas Infrastructure Prohibition. See Section 4.8
Greenhouse Gas Emissions for a discussion on this prohibition.
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Significance Criteria

This analysis is based upon the methodologies and related thresholds in the most recent
BAAQMD CEQA Air Quality Guidelines (BAAQMD 2017b). These methodologies include
qualitative determinations and quantification of whether project construction or
operation, including readiness testing and maintenance, would exceed numeric emissions
and health risk thresholds (BAAQMD 2017b).

BAAQMD project-level thresholds of significance for criteria pollutants and precursor
pollutants and TAC health risks that apply during construction and operation are shown
in Table 4.3-4. If a project exceeds the identified significance thresholds, its emissions
would be cumulatively considerable, resulting in significant adverse air quality impacts to
the region’s existing air quality conditions.

For fugitive dust emissions during construction periods, BAAQMD does not have a
significance threshold. Rather, BAAQMD recommends using a current Best Management
Practices (BMPs) approach, which has been a pragmatic and effective approach to the
control of fugitive dust emissions.

TABLE 4.3-4 BAAQMD THRESHOLDS OF SIGNIFICANCE

Construction Operation
Pollutant Average Daily Average Daily Maximum Annual Emissions
Emissions Emissions (Ibs/day) (tpy)
(Ibs/day)
ROG 54 54 10
NOx 54 54 10
PM10 82 (exhaust) 82 15
PM2.5 54 (exhaust) 54 10
PM10/ PM2.5 Best Management None
(fugitive dust) Practices
Local CO None 9.0 ppm (8-hour average), 20.0 ppm (1-hour average)
Compliance with Qualified Community Risk Reduction Plan
. OR
Risk and

Hazards for
New Sources

Same as Operation

Increased cancer risk of >10.0 in a million
Increased non-cancer risk of > 1.0 Hazard Index (Chronic
or Acute)

?Innc(ljif\{/%cSapltors Threshold Ambient PM2.5 increase: > 0.3 pg/m?3 annual average
Project) Zone of Influence: 1,000-foot radius from property line of
source or receptor
Compliance with Qualified Community Risk Reduction Plan
. OR
Risk and

Hazards for
New Sources
and Receptors
(Cumulative
Threshold)

Same as Operation
Threshold

Cancer: > 100 in a million (from all local sources)
Non-cancer: > 10.0 Hazard Index (from all local sources)
(Chronic)

PM2.5: > 0.8 pug/m?3 annual average (from all local sources)

Zone of Influence: 1,000-foot radius from property line of
source or receptor

Source: BAAQMD 2017b, Table 2-1.
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Significance criteria also include Significant Impact Levels (SILs) for the particulate matter
portions of the analysis. Regulatory agencies have traditionally applied SILs as a de
minimis value, which represents the offsite concentration predicted to result from a
source’s emissions that does not warrant additional analysis or mitigation. If a source’s
modeled impacts at any offsite location do not exceed relevant SILs, the source owner
would typically not need to assess multi-source or cumulative air quality analysis to
determine whether or not that source’s emissions would cause or contribute to a violation
of the relevant NAAQS or CAAQS.

Staff evaluates project emissions against the BAAQMD emissions thresholds and also
analyzes the project’s potential to expose sensitive receptors to increased concentrations
of criteria pollutants. The AAQS are health protective values, so staff uses these health-
based regulatory standards to help define what is considered a substantial pollutant
concentration.3 The BAAQMD thresholds of significance are an important aspect of staff’s
air quality analysis. Therefore, staff’s analysis determines whether the project would be
likely to exceed any ambient air quality standard or contribute substantially to an existing
or projected air quality violation, and if necessary, proposes mitigation to reduce or
eliminate these pollutant exceedances or substantial contributions.

BAAQMD does not have significance criteria in terms of PM10 concentrations or 24-hour
concentrations of PM2.5. To determine if the project could contribute to or create a
substantial pollutant concentration for the nonattainment pollutant PM10, this analysis
relies on the US EPA PM10 SILs established in regulations for nonattainment areas [40
CFR 51.165(b)(2)] for 24-hour impacts (5 pg/m?3) and for annual impacts (1 pg/m3). The
same regulation [40 CFR 51.165(b)(2)] also established the US EPA PM2.5 SILs
concentrations for 24-hour impacts (1.2 pg/m?3) and for annual impacts (0.3 pg/m?3).

The BAAQMD significance threshold for a project-level increase in PM2.5 concentrations
is also 0.3 pg/m3 (as shown in Table 4.3-4). However, in April 2018, the US EPA issued
Guidance on Significant Impact Levels for Ozone and Fine Particles in the Prevention of
Significant Deterioration Permitting Program (US EPA 2018a), which recommends PM2.5
SILs levels for 24-hour impacts to be 1.2 pg/m3 [as in 40 CFR 51.165(b)(2)] and for
annual impacts to be 0.2 pg/m3 (lower than 0.3 pg/m3). It should be noted that the US
EPA SILs values are all based on the forms of the applicable NAAQS. For example, the
24-hour PM2.5 SILs of 1.2 pyg/m3 is based on the 98t percentile 24-hour concentrations
averaged over 3 years. The annual PM2.5 SILs of 0.2 pg/m3 is based on a 3-year average
of annual average concentrations. For this analysis, staff uses the US EPA SILs as well as
the BAAQMD significance threshold to determine impact significance of PM2.5
concentrations.

3 This approach provides a complete analysis that describes the foreseeable effects of the project in relation

to all potential air quality related health impacts, including impacts of criteria pollutants to sensitive

receptors; and therefore, addresses the California Supreme Court December 2018 Sierra Club v. County of
Fresno opinion (https://www.courts.ca.gov/opinions/archive/S219783A.PDF).
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For health risk evaluation purposes, TACs are separated into carcinogens and non-
carcinogens based on the nature of the physiological effects associated with exposure to
the pollutant. Therefore, there are two kinds of thresholds for TACs. Cancer risk is
expressed as excess cancer cases per 1 million exposed individuals, typically over a
lifetime of exposure. Acute and chronic exposure to non-carcinogens is expressed as a
hazard index (HI), which is the ratio of expected exposure levels to acceptable reference
exposure levels (REL) for each of the TACs with acute and chronic health effects. The
significance thresholds for TACs and PM2.5 are listed in Table 4.3-4 and summarized in
the following text (BAAQMD 2017b).

The BAAQMD significance thresholds for a single source are as follows:

e An excess lifetime cancer risk level of more than 10 in 1 million

e A non-cancer chronic HI greater than 1.0

e A non-cancer acute HI greater than 1.0

e An incremental increase in the annual average PM2.5 concentration of greater than

0.3 micrograms per cubic meter (ug/m3)

The BAAQMD significance thresholds for cumulative impacts are also summarized below.
A project would have a cumulative considerable impact if the aggregate total of all past,
present, and foreseeable future sources within a 1,000-foot distance from the fence line
of a source and the contribution from the project, exceeds the following:

e An excess lifetime cancer risk level of more than 100 in 1 million
e A non-cancer chronic HI greater than 10.0
e An annual average PM2.5 concentration of greater than 0.8 pg/m3

4.3.2 Environmental Impacts

a. Would the project conflict with or obstruct implementation of the
applicable air quality plan?

This section considers the project's consistency with the applicable air quality
management plan. This is a qualitative determination that considers the combined effects
of project construction and operation, including readiness testing and maintenance.

Construction and Operation

Less Than Significant Impact. The BAAQMD has permit authority over stationary sources,
acts as the primary reviewing agency for environmental documents, and develops
regulations that must be consistent with or more stringent than federal and state air
quality laws and regulations. The applicable air quality plan (AQP) is the Bay Area 2017
Clean Air Plan (BAAQMD 2017a).

A project would be consistent with the AQP if that project (BAAQMD 2017b, pg. 9-2 and
9-3):
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1. Supports the primary goals of the AQP.

The determination for this criterion can be met through consistency with the
BAAMQMD-approved CEQA thresholds of significance. As can be seen in the
discussions under environmental checklist criteria “b” and “c” of this air quality
analysis, the project would have less than significant impacts related to the BAAQMD-
approved CEQA thresholds. Therefore, the project would have a less than significant
impact related to the primary goals of the AQP.

2. Includes applicable control measures from the AQP.

The project would include the implementation of applicable control measures from
the AQP. The project-level applicable control measures set forth in the Bay Area 2017
Clean Air Plan (CAP) include: Decarbonize Electricity Generation (EN1), Green
Buildings (BL1), and Bicycle and Pedestrian Access and Facilities (TR9). The project
would comply with these control measures through compliance with the Envision San
Jose 2040 General Plan (San Jose 2020) and the City’s Greenhouse Gas Reduction
Strategy, as demonstrated in more detail in Section 4.8 Greenhouse Gas
Emissions.

3. Does not disrupt or hinder implementation of any AQP control measures.

Examples of disrupting or hindering implementation of an AQP would be proposing
excessive parking or precluding the extension of public transit or bike paths. The
project design as proposed is not known to hinder the implementation of any AQP
control measure.

The analysis in this section demonstrates that the project emissions would not exceed
BAAQMD thresholds of significance, as discussed under criterion “b” of the environmental
checklist, and the project would not create substantial pollutant concentrations, relative
to the ambient air quality standards, as discussed under question “c” of the environmental
checklist. Thus, the project would be consistent with the Bay Area 2017 CAP and would
have a less than significant impact related to implementation of the applicable AQP.

ARB Distributed Generation Certification Program. The project’s natural gas-fired
generators would not be “exempt” from air district permitting requirements, and therefore
do not qualify for DG Certification under this program (Jacobs 20210). However, the
project application included a guarantee from the engine vendor that the natural gas-
fired engines would achieve the DG Certification standards (Jacobs 2021t; Response to
Data Request 66, TN 240082).

BAAQMD Regulation 2, Rule 2: New Source Review (NSR). The NOx PTE of the
proposed project would be less than 35 tons per year. Therefore, the applicant would not
be required to secure NOx offsets (Jacobs 20210, pg. 3.3-34), and the BAAQMD would
offset the NOx increase from the Small Facility Banking Account. Final details regarding
the calculation of the facility’s PTE and the ultimate NSR permitting requirements under
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the BAAQMD’s Regulation 2, Rule 2, would be determined through the permitting process
with the BAAQMD.

b. Would the project result in a cumulatively considerable net increase
of any criteria pollutant for which the project region is non-
attainment under an applicable federal or state ambient air quality
standard?

This section quantifies the project’s non-attainment criteria pollutant emissions and other
criteria pollutant emissions to determine whether the net emissions increase would
exceed any of the BAAQMD emissions thresholds for criteria pollutants. TAC effects are
not included because this section focuses only on criteria pollutants.

Construction

Less Than Significant with Mitigation Incorporated. Project construction would require
approximately 17 months between approximately the 4th quarter of 2022 and the 1st
quarter of 2024. Construction would include installation of the offsite linear features to
be completed within the 17-month construction window. The onsite construction is
expected to require a maximum of 215 workers (craft and supervisory) per month and
an average of 108 workers per month (Jacobs 20210, pg. 2-21).

Construction-phase emissions include demolition, excavation, and construction activities
that cause exhaust from fuel combustion and fugitive dust. The emissions would result
from use of construction equipment, demolition activities, soil disturbance, material
movement, paving activities, and on- and offsite vehicle trips, such as material haul
trucks, worker commutes, and delivery vehicles. Offsite construction emissions would
occur as a result of materials transport to and from the site, and worker travel. Emissions
within the first month would include demolition and excavation activities. The applicant’s
spreadsheet calculations rely on: construction equipment emission factors, horsepower,
and load factors from the User’s Guide for the California Emissions Estimator Model
(CalEEMod),* assuming a mix of equipment meeting Tier 3 and Tier 4 NOx and PM10
emission standards; paving emission factors from the Ca/lEEMod User’s Guide; and on-
and offsite vehicle exhaust and idling emission factors from EMFAC2017 (Jacobs 20210,
pg. 3.3-14; Jacobs 2021s, Appendix 3.3A [TN 239413]).

The total onsite and offsite criteria air pollutant construction-phase emissions are
summarized in Table 4.3-5.

4 CalEEMod was developed by the California Air Pollution Control Officers Association in collaboration with
California Air Districts; the software allows estimation of directly emitted criteria air pollutants and direct
and indirect greenhouse gas emissions for a variety of typical land use projects.
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TABLE 4.3-5 CRITERIA POLLUTANT EMISSIONS FROM PROJECT CONSTRUCTION
Total BAAQMD Significance
Average Daily . Thresholds for
2 Construction - Threshold
Pollutant Emissions . Construction-related
Emissions . . . Exceeded?
(Ibs/day) @ (tons) Average Daily Emissions
(Ibs/day) ©

ROG/VOC 9.71 1.82 54 No
(60) 70.7 13.2 None N/A
NOx 53.5 10 54 No
SOx 0.24 0.04 None N/A

6.49 (exhaust) 1.21 (exhaust)

b

PM10 15.52 (fugitive) |  2.90 (fugitive) 82 (exhaust) No

3.14 (exhaust) 0.59 (exhaust)

b

PM2.5 1.58 (fugitive) 0.30 (fugitive) >4 (exhaust) No
Notes:

a There are no annual construction-related BAAQMD's thresholds of significance. The BAAQMD’s
thresholds are average daily thresholds for construction. Accordingly, the average daily emissions
are the total estimated construction emissions averaged over the duration of construction (i.e.,
22 workdays per month over 17 months).

b The average daily PM10 and PM2.5 exhaust emissions are compared to the BAAQMD's
significance thresholds for exhaust emissions.

¢ BAAQMD 2017b, Table 2-1.

Source: Jacobs 20210, Table 3.3-3; Jacobs 2021aa, Appendix 3.3A; Energy Commission staff
analysis.

The average daily emissions shown in Table 4.3-5 indicate that construction emissions
would be lower than the applicable thresholds of significance for all criteria pollutants.

The BAAQMD'’s numerical thresholds for PM10 and PM2.5 construction-phase emissions
apply to exhaust emissions only. There is no numerical threshold for fugitive dust
generated during construction. The BAAQMD CEQA Guidelines recommend control of
fugitive dust through BMPs in order to conclude that impacts from fugitive dust emissions
are less than significant (BAAQMD 2017b). The applicant proposed measures that would
incorporate the BAAQMD’s recommended construction BMPs for fugitive dust (Jacobs
20210; pg. 3.3-15). Staff reviewed the measures and finds them sufficient to address
impacts from construction emissions. Staff recommends AQ-1, which would require
implementation of fugitive dust control to ensure that PM10 and PM2.5 emissions are
reduced to a level that would not result in a considerable increase of these pollutants.
This impact would be reduced to less than significant with the implementation of AQ-1.

Operation

Less Than Significant Impact. Project operation includes emissions from the natural gas-
fired generators that may be used for load shedding and demand response and the two
diesel generators; each of these sources require periodic readiness testing and
maintenance.
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Overall, emissions during project operation would be caused by use of the generators,
which are stationary sources requiring air permits from the BAAQMD, along with smaller
sources that would be exempt from permitting. In addition to the generators, project
operation includes emissions from day-to-day use and general operation of the data
center buildings. These types of operational emissions are from diesel fuel storage tank
refueling; operation of cooling units; offsite vehicle trips for worker commutes and
material deliveries; and facility upkeep, such as architectural coatings, consumer product
use, landscaping, water use, waste generation, and electricity use (Jacobs 20210, pg.
3.3-18 and pg. 3.3-19).

Each of these types of emission sources are described in more detail below.

Natural Gas-Fired Generators. The project would include 224 natural gas-fired
engine-generator sets to provide site power during infrequent and unplanned
emergencies, and for load shedding, demand response and behind-the-meter resource
adequacy (RA) ancillary services. Up to 500 hours of operation could occur for each of
the 224 natural gas-fired generators for resource load shedding and behind the meter RA
purposes, in addition to routine maintenance and testing. The 224 natural gas-fired
generator engines would be packaged units, Enchanted Rock 21.9L, rated at 0.45 MW
each at full load (Jacobs 20210).

All of the project's generators would require intermittent operation for routine
maintenance and testing to ensure they would function during an emergency event. The
applicant proposes to allow up to 9 hours per year for maintenance and testing, plus up
to 500 hours in any year for the 224 natural gas-fired generators for load shedding and
demand response. In sum, total annual emissions estimates assume that all 224 natural
gas fired generators would operate for 509 hours per year at 100 percent load for
maintenance and testing and for load shedding, demand response and behind the meter
RA capabilities (Jacobs 20210, pg. 3.3-17).

Diesel-Fired Administrative Generators. Two certified Tier 4 diesel engine
generators, with ratings of 1,817 and 731 horsepower (1.25 and 0.5 MW, respectively),
would serve the administrative buildings. Each diesel-fired administrative generator
engine would be equipped with a two-stage selective catalytic reduction (SCR) system.
The first stage would control particulate matter by at least 85 percent via a diesel
oxidation catalyst and diesel particulate filter (DPF); the second stage would control NOx,
CO, VOCs, particulate matter, and non-criteria pollutants (including TACs and HAPs) to
Tier 4 emissions standards via SCR (Jacobs 20210, pg. 3.3-16). The two diesel-fired
administrative generators could undergo readiness testing or maintenance operation at
any time, including during simultaneous operation of the natural gas-fired generators
(Jacobs 20210, pg. 3.3-23).

Criteria pollutant emissions from testing the two diesel-fired administrative generators
are quantified using information provided by the manufacturer and conservatively
assuming Tier 2 emission factors for CO and NOx. Tier 4 emission factors are used for
PM10 and PM2.5, which reflects the functioning of each generator’s DPF and the likelihood
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that the SCR system would not achieve full functionality during the short-duration
maintenance and testing events; DPM emissions are assumed equal to PM10/PM2.5
emissions. SOz emissions are based on the maximum sulfur content allowed in California
diesel (15 parts per million by weight) and an assumed 100 percent conversion of fuel
sulfur to SO,. (Jacobs 20210, pg. 3.3-16).

Ammonia would also be emitted during operation of the diesel-fired administrative
generators, but only as a result of urea usage in the SCR. Although the SCR would not
likely be fully functional during routine maintenance and testing events, ammonia
emissions were conservatively included in the TAC emission estimates for routine
operation.

Each of the two diesel-fired administrative generators would operate up to 42 hours per
year per engine for readiness testing and maintenance (Jacobs 20210, pg. 3.3-17). The
Airborne Toxic Control Measure for Stationary Toxic Compression Ignition Engines (Title
17, Section 93115, CCR) limits testing to 50 hours per year per engine. Readiness testing
and maintenance usually occur at different load conditions, although annual emissions
estimates assume that all testing would be at full-load for the worst-case emissions
(Jacobs 20210, pg. 3.3-18).

Emergency Operations. The project’s natural gas-fired generators and diesel-fired
administrative generators are designed to serve as a supply of emergency backup power
for the data center. Accordingly, emergency operations could also occur as a result of
unplanned circumstances. Emissions that could occur in the event of a power outage or
other disruption, upset, or instability that triggers emergency use of the generators would
not occur on a regular or predictable basis (BAAQMD 2019) and are not included in the
quantitative calculation of emissions increases. The potential ambient air quality impacts
of emissions during emergency operations are analyzed qualitatively under criterion “c”.

Diesel Storage Tank Refueling. Loading and storing diesel fuel within the storage
tanks for each generator would cause emissions of organic compounds, depending on
the throughput of fuel. The applicant conservatively estimates these emissions by
assuming each of the two administrative generators could be operated for 42 hours per
year, resulting in a combined throughput of up to 5,435 gallons of diesel annually (Jacobs
20210, pg. 3.3-18).

Cooling Units. Closed circuit cooling units would be used and supplemented with wet
cooling when the outdoor ambient air temperature is above 75 degrees Fahrenheit, and
each of the proposed 64 cooling units would be equipped with a re-condensing system
to remove moisture from the cooling air prior to discharge. With the re-condensing
system, the air discharge would include little moisture and thus negligible particulate
matter emissions (Jacobs 20210, p. 3.3-19).

Mobile Sources. Routine operation of the data center buildings would cause emissions
from motor vehicle trips generated by the use of the site. Mobile sources of emissions
include the motor vehicles used mostly offsite for worker commutes and material
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deliveries. The applicant expects approximately 100 employees would be employed at
the project site and commuting daily plus approximately 30 vendor trips daily. Total
vehicle trips, including vendor and employee trips, would be approximately 130 per day
(Jacobs 20210, pg. 3.3-19).

Facility Upkeep Emissions. Facility upkeep includes emissions caused by landscaping,
consumer product use, and periodic use of architectural coatings. Energy consumed by
the buildings would include electrical use and natural gas for two water heaters. These
criteria pollutant emissions for upkeep and water heating are estimated by the applicant
using CalEEMod (Jacobs 20210, pg. 3.3-19; Jacobs 2021s, Appendix 3.3B, Table 16 [TN
239413]).

This analysis does not quantify any criteria pollutant emissions associated with electricity
consumption. CalEEMod does not estimate criteria pollutant emissions associated with
electricity consumption, although the software can be used to calculate GHG based on a
typical mix of electricity supplies. Upon an intervenor motion on this topic, the committee
appointed to the proceeding for this project stated that “providing criteria air pollutant
emission factors for the various generation sources that may be used to provide energy
to the Facility will require Applicant to undertake burdensome new analysis that would
result in information of questionable value” (Committee Ruling, September 16, 2020;
TN 234779).

Table 4.3-6 provides the annual and average daily criteria pollutant emission estimates
for project operation, including readiness testing and maintenance, using the emission
source assumptions noted above. The average daily emissions are based on annual
emissions averaged over 365 days per year.

TABLE 4.3-6 CRITERIA POLLUTANT EMISSIONS FROM PROJECT OPERATION, INCLUDING
READINESS TESTING AND MAINTENANCE

Source Type TI%GC/ Cco NOx SO PM10 PM2.5
Annual Emissions (tpy)
Natural Gas-Fired Generators 2 2.62 42.84 2.22 0.22 0.23 0.23
Diesel-fired Administrative 0.05 0.08 0.47 0.00 0.01 0.01
Generators @
Diesel Storage Tank Refueling 0.00 - -—- —-
Mobile Sources 0.03 0.85 0.61 0.004 0.07 0.03
Facility Upkeep 2.38 0.43 0.51 0.003 0.04 0.04
Total Project Operation ° 5.1 44.2 3.8 0.2 0.4 0.3
BAAQMD . _
Annual Significance Thresholds 10 10 15 10
?
Exceed BAAQMD Threshold® No N/A No N/A No No
(Y/N)
AIR QUALITY
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TABLE 4.3-6 CRITERIA POLLUTANT EMISSIONS FROM PROJECT OPERATION, INCLUDING

READINESS TESTING AND MAINTENANCE

Source Type TI%GC/ Cco NOx SO PM10 PM2.5
Average Daily Emissions (Ibs/day) ¢
Natural Gas-Fired Generators @ 14.58 238.01 12.34 1.22 1.28 1.28
Diesel-fired Administrative 0.30 0.45 2.61 0.00 0.04 0.04
Diesel Storage Tank Refueling 0.00 - -—- —-
Mobile Sources 0.17 4.66 3.31 0.02 0.38 0.18
Facility Upkeep 13.03 2.38 2.81 0.02 0.21 0.21
Total Project Operation P 28.1 245.5 21.1 1.3 1.9 1.7
Sigificance Threshold i R N B LA
I(E\)((/cl\el)ed BAAQMD Threshold? No N/A No N/A No No
Notes:

a The annual emissions assume all 224 natural gas-fired generators would operate for 509 hours per
year at 100 percent load for maintenance and testing and for load shedding, demand response and
behind the meter RA capabilities; the two diesel-fired administrative generators would operate up to
42 hours per year per engine for readiness testing and maintenance.

b Total project operation emissions quantified here do not include emergency operations that could
occur as a result of unplanned circumstances.

¢ The average daily emissions are based on the annual emissions averaged over 365 days per year.

Source: Jacobs 20210, Table 3.3-7; Jacobs 2021s, Appendix 3.3B, Table 2 (TN 239413).

The BAAQMD CEQA Guidelines state that if the project’s daily average or annual emissions
of operational-related criteria air pollutants or precursors do not exceed any applicable
threshold of significance listed in Table 4.3-4, the proposed project would not result in
a cumulatively significant impact (BAAQMD 2017b).

Table 4.3-6 shows that the project operation would not be expected to result in a
cumulatively considerable net increase of criteria pollutants during the lifetime of the
project.

Because the facility would emit less than 10 tpy of NOx or POC, the applicant would not
be required to provide any offsets. The NOx emissions of the proposed stationary sources
would be fully offset by the BAAQMD through the Small Facility Banking Account during
the permitting process. Proposed emissions from miscellaneous, smaller sources that
would be exempt from the air quality permitting requirements would also be exempt from
the BAAQMD offsetting requirements.

As shown in Table 4.3-6 emissions of criteria air pollutants during project operation,
including readiness testing and maintenance, would not exceed any of the BAAQMD
emissions significance thresholds. Therefore, the project operations would not result in a
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cumulatively considerable net increase of any criteria pollutant, and this impact would be
less than significant.

c. Would the project expose sensitive receptors to substantial pollutant
concentrations?

This section quantifies the ambient air quality pollutant concentrations caused by the
project and determines whether sensitive receptors could be exposed to substantial
pollutant concentrations.

This section is comprised of separate discussions addressing impacts from criteria
pollutants in staff's Air Quality Impact Analysis (AQIA) and impacts from toxic air
contaminants (TACs) in staff's Health Risk Assessment (HRA). Staff's AQIA discusses
criteria pollutant impacts from construction and operation, including readiness testing and
maintenance. Staff's HRA discusses the results of TACs for both construction and
operation (including readiness testing and maintenance), and cumulative sources. Finally,
the section discusses issues associated with potential emergency operations.

Air Quality Impact Analysis (AQIA) for Criteria Pollutants

Staff considers any new AAQS exceedance and substantial contribution to any existing
AAQS exceedance caused by project emissions to be substantial evidence of potentially
significant impacts that would require the evaluation of potential mitigation measures. In
this case the existing background levels of PM10 and PM2.5 already exceed relevant air
quality standards.

Construction

Less Than Significant with Mitigation Incorporated. Construction emissions of criteria air
pollutants are shown in Table 4.3-5 under criterion “b” of the environmental checklist.
Emissions during project construction would not exceed significance thresholds for
construction activities, as established in the BAAQMD CEQA Guidelines. With the staff
recommendation to implement AQ-1 to control fugitive dust, construction emissions
would not exceed the BAAQMD significance thresholds. Although project construction
emissions would fall below the emissions thresholds, this section of the staff analysis
explores the ambient air quality impacts of criteria pollutant emissions during construction
to evaluate whether substantial pollutant concentrations could occur.

In response to staff data requests, the applicant provided the modeled ambient air quality
concentrations caused by the construction emissions (Jacobs 2021aa; Response to Data
Request 64, Tables DR64-5 and DR64-6). Staff reviewed the applicant’s dispersion
modeling files and agreed with the inputs used by the applicant and the outputs from the
model for the construction AQIA.

The applicant’s Air Quality Impact Analysis (AQIA) uses the U.S. EPA preferred and
recommended dispersion model, American Meteorological Society/Environmental
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Protection Agency Regulatory Model (AERMOD [Version 21112]) to estimate ambient air
quality impacts.

Meteorological Data. The applicant used the 5-year (2013-2017) record of hourly
meteorological data provided by the BAAQMD. The meteorological data were collected at
the Moffett Federal Airfield surface station, which is located approximately 6.5 miles west
of the project site and best represents the meteorology at the project site. The concurrent
daily upper air sounding data from the Oakland International Airport station were also
included. The BAAQMD preprocessed the data with AERMET (version 18081), AERMOD's
meteorological data preprocessor module, for direct use in AERMOD.

Modeling Assumptions. The applicant grouped the emission sources for the
construction site into two categories: exhaust emissions and dust emissions. The
applicant modeled the combustion equipment exhaust emissions as 437 point sources
with horizontal releases placed at regular intervals around the site. The applicant modeled
the construction fugitive dust emissions a single area source covering the site with an
effective release height at ground level (Jacobs 2021aa). The applicant’s dispersion
modeling assumes construction activities would be limited to 12 hours per day (7 AM to
7 PM) consistent with the expected period of onsite construction activities generating
both exhaust emissions and fugitive dust.

Table 4.3-7 shows the impacts of the project during construction period. The project
impact column shows the worst-case impacts of the project from modeling. The
background column shows the highest concentrations, or the 3-year averages of the
highest concentrations for 24-hour PM2.5 and federal 1-hour NO> and SO, standards
according to the forms of these standards, from the prior three years (2018-2020) from
the Jackson Street station. The background PM10 and PM2.5 concentrations are shown
in bold because they already exceeded the corresponding limiting standards. The total
impact column shows the sum of the existing background condition plus the maximum
impact predicted by the modeling analysis for construction. The limiting standard column
combines CAAQS and NAAQS, whichever is more stringent.

TABLE 4.3-7 MAXIMUM AMBIENT AIR QUALITY IMPACTS DURING CONSTRUCTION
_(ug/m?)

Averagin Project Total Limitin Percent of
Pollutant Timge ° Im;act Background Impact Standarscl:l Standard
PM10 24-hour 14.34 137.1 151 50 303%
Annual 1.85 24.8 27 20 133%
PM2.5 24-hour 1.67 73.4 75 35 214%
) Annual 0.18 12.9 13 12 109%
o 1-hour 28 2,857 2,885 23,000 13%
8-hour 13 2,400 2,413 10,000 24%
State 1-hour 22.8 162 185 339 55%
NO, @ Federal 1-hour 22.0 98 120 188 64%
Annual 1.0 22.6 24 57 41%
State 1-hour 0.07 37.9 38 655 6%
SO2 Federal 1-hour 0.07 7.8 8 196 4%
24-hour 0.02 3.9 4 105 4%
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Notes: Concentrations in bold type are those that exceed the limiting ambient air quality standard.

a 1-hour and annual NOz impacts are evaluated assuming full conversion of NOx to NO2. The state 1-
hour NO2 total impacts include the maximum modeled project impact combined with maximum NO2
background value. For the federal 1-hour NO2 standard, staff conservatively combined the maximum
modeled project impact with the 3-year average of 98™ percentile daily maximum 1-hour background
NO:2 to get the total NO2 impact.

Source: (Jacobs 2021aa Response to Data Request 64, Tables DR64-5 and DR64-6).

Table 4.3-7 shows that the impacts from project construction would be below the
limiting standards for CO, NO,, and SO,. Table 4.3-7 also shows that the existing 24-
hour and annual PM10 background concentrations are already above the CAAQS. The
project would therefore contribute to existing exceedances of the 24-hour and annual
PM10 CAAQS. The modeled 24-hour PM10 concentration of 14.34 ug/m3 from project
construction would exceed the US EPA PM10 SILs of 5 pg/m? for 24-hour impacts, and
the maximum modeled annual PM10 concentration of 1.85 pug/m3 would exceed the PM10
SILs of 1 pg/m?3 for annual impacts. However, the results provided in Table 4.3-7 are
maximum impacts predicted to occur primarily due to fugitive dust at the project fence
line. The impacts would decrease rapidly with distance from the fence line, and for any
location more than 1,000 feet south of the fence line, the 24-hour PM10 concentration
would be below the US EPA PM10 SILs of 5 pg/m3. The nearest residential receptors are
over 1,000 feet away from the fence line and the maximum annual PM10 impacts at these
receptors would be much lower than the maximum shown. In addition, construction is
considered short-term and the impacts during construction would be reduced with the
implementation of AQ-1. With mitigation, the PM10 impacts of the project during
construction would be less than significant.

Similarly, Table 4.3-7 also shows that the existing 24-hour and annual PM2.5
background concentrations are already above the limiting standards. The project would
therefore contribute to existing exceedances of the 24-hour and annual PM2.5 standards.
The maximum 24-hour PM2.5 impacts of 1.67 pg/m3 would exceed the 24-hour PM2.5
SILs of 1.2 yg/m3. However, the maximum modeled 24-hour PM2.5 impact would occur
at the project fence line and would decrease rapidly with distance from the fence line.
For all locations outside the project fence line, the annual average PM2.5 impact during
construction of 0.18 pug/m3 would be less than the BAAQMD significance threshold of
0.3 pg/m3 and less than the annual PM2.5 SILs for annual impacts of 0.2 ug/m3 (US EPA
2018a).

No sensitive receptors are within 1,000 feet of the project fence line, and the maximum
annual PM2.5 impacts at all sensitive receptors would be much lower than the BAAQMD
significance threshold of 0.3 pg/m3 and US EPA annual PM2.5 SILs level of 0.2 pg/m3.
The PM2.5 impacts of the project during construction would be less than significant.

Project construction would not expose sensitive receptors to substantial criteria pollutant
concentrations, and this impact would be less than significant.
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Operation

Less Than Significant Impact. The AQIA for project operation includes emissions from the
natural gas-fired generators that may be used for load shedding and demand response
and the two diesel generators; each of these sources require periodic readiness testing
and maintenance. Because modeling scenarios must capture use of the natural gas-fired
generators load shedding and demand response, all modeling scenarios allow for
simultaneous use of the natural gas-fired generators with the two diesel-fired
administrative generators.

The applicant’'s AQIA compares worst-case ground-level impacts resulting from the
project operation with established state and federal ambient air quality standards. Staff
reviewed the applicant’s dispersion modeling files and agrees with the inputs used by the
applicant and the outputs from the model for the AQIA.

Modeling Assumptions. Stack parameters (e.g., stack height, exit temperature, stack
diameter, and stack exit velocity) were based on the parameters given by the engine
manufacturer and the applicant. The engines could be tested or used at any load
condition. The applicant’s analysis modeled all engines at three different load conditions
representing 100, 75, and 50 percent load settings to determine the worst-case
concentrations (Jacobs 20210, pg. 3.3-24).

Refined Modeling Analyses. The modeling considers use of the natural gas-fired
generators for load shedding and demand response under various load scenarios. The
two diesel-fired administrative generators were modeled as undergoing readiness testing
or maintenance operation at the same time as operation of the natural gas-fired
generators (Jacobs 20210, pg. 3.3-23).

The AQIA for project operation includes generator operating assumptions that vary
depending on the averaging period of the applicable CAAQS or NAAQS. Refined modeling
for all 1-hour averaging periods includes all generators operating at full load. This
captures the worst-case 1-hour scenario of simultaneous use of the natural gas-fired
generators with the two diesel-fired administrative generators.

Modeling for comparison to the short-term NAAQS follows the applicable multi-year
statistical forms (1-hour NO2 and SO, and 24-hour PM2.5). For annual NO> NAAQS
compliance, because the two diesel-fired administrative generators can be classified as
intermittent (Jacobs 20210, pg. 3.3-23), the applicant used annual average emission rate
in the 1-hour NO2 and SO2 NAAQS modeling analyses per US EPA guidance due to the
statistical nature of these standards (U.S. EPA 2011). However, for the 1-hour NO, and
SO, CAAQS impacts analyses, the applicant modeled maximum 1-hour NO2 and SO
emission rates and reported concentrations in a manner consistent with the forms of the
standards.

Modeling for comparison with the 24-hour PM10 and PM2.5 standards assumes that all
natural gas generators could operate at the maximum 1-hour rate for up to 24 hours per
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day and the diesel-fired generators could operate up to 4 hours during any 24 hour period
(Jacobs 20210, pg. 3.3-23).

For the 1-hour NO2 modeling analysis, the applicant assumed all generators operating at
full load. Modeled concentrations reflect an ambient equilibrium between NO and NO;
using the Ambient Ratio Method 2 (ARM2), which is a Tier 2 approach for NO; analysis
as defined in U.S. EPA’s Guideline on Air Quality Models (US EPA 2017). The applicant
selected a minimum ambient NO2/NOx ratio equivalent to the anticipated in-stack
NO2/NOx ratio of 0.1 (10 percent); this was based on a review of the US EPA's Nitrogen
Dioxide/Nitrogen Oxides In-Stack Ratio (ISR) database (Jacobs 20210, p. 3.3-23) for
natural gas and diesel-fired engines. In this case, the modeled NO; results from ARM2
are added to the maximum 1-hour background NO; value from the Jackson Street
monitoring site (2018-2020) to arrive at the total NO2 impact for the 1-hour NO> CAAQS
analysis. For the NAAQS analysis, the modeled NO> results from ARM2 are added to the
three-year average of the second-highest hourly background NO; value, consistent with
U.S. EPA guidance for the NO> NAAQS (US EPA 2011).

Table 4.3-8 shows the maximum impacts from project operation, including readiness
testing and maintenance. The project impact column shows the worst-case impacts of
the project from modeling. The background column shows the highest (or 3-year
averages for the 24-hour PM2.5 and federal 1-hour SO; standards) of the background
concentrations from the last three years of representative data (2018-2020) from the
Jackson Street station. The background PM10 and PM2.5 concentrations are shown in
bold because they already exceeded the corresponding limiting standards. Except for the
1-hour NO: total impacts, the total impact column shows the sum of the existing
background condition plus the maximum impact predicted by the modeling analysis for
readiness testing and maintenance. The limiting standard column combines CAAQS and
NAAQS, whichever is more stringent.
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TABLE 4.3-8 MAXIMUM AMBIENT AIR QUALITY IMPACTS DURING OPERATION (ug/m3)
pollutant | AVragng [ Folect | pacigrouna | 1o | Jimitng | Percen of
24-hour 3.13 137.1 140 50 280%
PHi10 Annual 0.06 24.8 25 20 124%
PMD.E & 24-hour 3.13 73.4 77 35 219%
Annual 0.06 12.9 13 12 108%
- 1-hour 1,745 2,857 4,602 23,000 20%
8-hour 1,055 2,400 3,455 10,000 35%
State 1-hour 142.9 162 305 339 90%
NO, o< Federal 1-hour 76.7 98 175 188 93%
Annual 0.6 22.6 23 57 41%
State 1-hour 8.9 37.9 47 655 7%
SO, Federal 1-hour 8.6 7.8 16 196 8%
24-hour 3.21 3.9 7 105 7%

Notes: Concentrations in bold type are those that exceed the limiting ambient air quality standard.

a To compute the total impacts for the 24-hour PM2.5 NAAQS, staff conservatively combined the
maximum modeled 24-hour PM2.5 impacts to the 3-year average of 98th percentile PM2.5
background.

b The NO:2 impacts are evaluated using the US EPA Ambient Ratio Method 2 (ARM2) option in AERMOD
with @ minimum NO2/NOx ratio of 0.10, equivalent to the anticipated source’s in-stack ratio.

¢ Impacts for the 1-hour statistical-based NO2 and SO NAAQS are based on the annual average
emissions of the two diesel-fired administrative generators, per US EPA guidance documents for
intermittent sources (US EPA 2011). Impacts for the 1-hour NO2 and SO2 CAAQS are based on the
maximum 1-hour emission rates since these CAAQS are “values that are not to be exceeded.”
Source: Jacobs 20210, Table 3.3-18 and Table 3.3-19 (TN 239409).

Table 4.3-8 shows that the project’s stationary sources would not cause exceedances
of the CO, NO, or SO standards. Table 4.3-8 also shows that the existing PM10 and
PM2.5 background concentrations are already above the limiting standards. The project
would therefore contribute to existing exceedances of the PM10 and PM2.5 standards.

The modeled PM10 concentrations from project operation in Table 4.3-8 are well below
the U.S. EPA PM10 SILs of 5 pg/m3 for 24-hour impacts and 1 pg/m?3 for annual impacts.
The maximum modeled PM2.5 concentrations from project operation would exceed the
U.S. EPA PM2.5 SILs of 1.2 pg/m?3 for 24-hour impacts at the project fence line. The 24-
hour PM2.5 impacts would decrease rapidly with distance from the fence line, and for any
location more than 1,000 feet south of the fence line, the modeled PM2.5 concentrations
would be below the U.S. EPA PM2.5 SILs. Table 4.3-8 also shows that the annual PM2.5
project impacts of 0.06 ug/m3 would not exceed the U.S. EPA PM2.5 of 0.2 ug/m?3 for
annual impacts (US EPA 2018a) or the project-level BAAQMD threshold for annual-
average PM2.5 of 0.3 pg/m3, for risk and hazards.

Table 4.3-8 shows that the project’s natural gas-fired generators, with the two diesel
generators, would not expose sensitive receptors to substantial pollutant concentrations,
and this impact would be less than significant.
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Localized CO Concentrations. Engine exhaust may elevate localized CO
concentrations, resulting in “hot spots”. Receptors exposed to these CO hot spots may
have a greater likelihood of developing adverse health effects. CO hot spots are typically
observed at heavily congested intersections where a substantial number of vehicles idle
for prolonged durations throughout the day. BAAQMD screening guidance indicates that
a project would not exceed the CO significance threshold if a project’s traffic projections
indicate traffic levels would not increase at any affected intersection to more than 44,000
vehicles per hour or at any affected intersections to more than 24,000 vehicles per hour
where vertical and/or horizontal mixing is substantially limited (BAAQMD 2017b).

The proposed project would generate a small number of vehicle trips to the site. These
trips include workers, material, and equipment deliveries. It is unlikely that the addition
of vehicle trips from the project on any roadway in the vicinity of the project site would
result in an exceedance of the BAAQMD screening threshold. As a result, the additional
vehicle trips associated with the project would result in a negligible effect on CO
concentrations in the vicinity of the project site.

Table 4.3-7 and Table 4.3-8 show the CO concentrations resulting from project
construction and operation, and modeling results confirm that impacts would be well
below the limiting standards and BAAQMD significance thresholds of 20.0 ppm (23,000
pug/m3) for 1-hour average concentrations and 9.0 ppm (10,000 pg/m?3) for 8-hour
average concentrations.

Localized CO impacts during construction and operation, including readiness testing and
maintenance, would not expose sensitive receptors to substantial pollutant
concentrations, and this impact would be less than significant.

Health Risk Assessment (HRA) for Toxic Air Contaminants

The Health Risk Assessment (HRA) for the project was conducted separately for (1) the
period of project’s excavation and construction, and (2) the period of operation, including
readiness testing and maintenance. A separate discussion summarizes the risk and
hazards for the project in a cumulative HRA that includes the project’s impact with the
impacts of existing sources in the area.

The HRA estimated risks of cancer, non-cancer chronic exposure, and non-cancer acute
exposure for residential, worker, and sensitive receptors, including the Maximally Exposed
Individual Resident (MEIR), Maximally Exposed Individual Worker (MEIW), and Maximally
Exposed Sensitive Receptor (MESR). As required by the 2015 OEHHA Guidance, sensitive
receptor (including residential) cancer risks were estimated assuming exposure beginning
in the third trimester of pregnancy; worker cancer risk was estimated assuming an 8-
hour-per-day, 250 day-per-year exposure, beginning at the age of 16 (OEHHA 2015).

Construction

Less Than Significant Impact. As mentioned above, construction activities would occur
during a 17-month period (Jacobs 20210, pg. 3.3-21). Excavation and construction
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emissions from SJDC would include exhaust from fuel combustion and fugitive dust. They
would result from use of construction equipment, soil disturbance, material movement,
paving activities, and on- and offsite vehicle trips, such as material haul trucks, worker
commutes, and delivery vehicles (Jacobs 20210, pg. 3.3-13).

DPM emissions result from diesel fuel combustion in onsite and offsite construction
equipment and off-road vehicles. Some details as follows (Jacobs 20210, pg. 3.3-28):

e DPM was assumed to be best represented by PM10 emitted as a result of fuel
combustion. Therefore, fugitive dust emissions were excluded from the HRA, as they
are not expected to include DPM.

o Offsite, on-road contributions of PM10 resulting from material haul truck trips, worker
commute trips, and vendor delivery trips were excluded, as they are not expected to
significantly contribute to localized impacts of DPM.

e Onsite and offsite contributions of PM10 resulting from off-road, gasoline-fueled light-
duty trucks were conservatively included, although they are not expected to emit DPM.

e PM10 emissions resulting from diesel-fueled construction equipment exhaust were
estimated assuming a mix of equipment meeting Tier 3 and Tier 4 PM10 emission
standards.

The only TAC evaluated in the HRA for construction activities was DPM, which is a
surrogate for diesel exhaust. DPM was assumed equal to estimated onsite and offsite
exhaust PM10 emissions (Jacobs 20210, pg. 3.3-13). Since DPM has no acute REL, acute
HI values were not calculated in applicant’s HRA.

For modeling, these emissions were averaged over the construction period
(approximately 17 months) and spatially distributed within the demolition, excavation,
and construction area. Although some of the demolition, excavation, and construction
activities would occur offsite in proximity to the project, all emissions were modeled as
being released from the project site due to the temporary nature of the offsite emissions
(Jacobs 20210, pg. 3.3-29).

The atmospheric dispersion of emitted DPM was modeled using AERMOD (Version
21112). The modeled output (maximum ground-level concentrations), along with
equations from the Air Toxics Hot Spots Program Guidance Manual for Preparation of
Health Risk Assessments (OEHHA 2015), were used to estimate the cancer and chronic
(non-cancer) health risks for residential and worker exposure to DPM emissions. Acute
(non-cancer) health risks were not estimated, because there is no acute inhalation REL
for DPM, thus indicating that DPM is not known to result in acute health hazards (OEHHA
2015; OEHHA & CARB 2020) (Jacobs 20210, pg. 3.3-29).

The construction HRA assumed a 2-year rolling exposure duration, intended to
conservatively mirror the 17-month construction duration, of which the first month
includes demolition/excavation activities (Jacobs 20210, pg. 3.3-28). The screening HRA
then estimated the 2-year rolling cancer risks at the MEIR, MEIW, and MESR. Exposure

AIR QUALITY
4.3-38



San Jose Data Center
EIR

was assumed to start during the third trimester for residents and sensitive receptors and
at age 16 for workers. Chronic risks were also estimated for the MEIR, MEIW, and MESR,
based on the emission rates and ground-level concentrations described above. To
calculate chronic risk, as characterized by an HI, the maximum annual ground-level DPM
concentration determined through dispersion modeling with AERMOD was divided by the
DPM REL of 5 pg/m3 (OEHHA & CARB 2020) (Jacobs 20210, pg. 3.3-30).

Staff reviewed the applicant’s modeling files and agrees with the inputs used by the
applicant and the outputs from the model for carcinogenic and chronic health risks. The
results of the construction HRA are presented in Table 4.3-9, which shows that the
excess cancer risks, chronic HIs, and acute HIs at the Maximally Exposed Individual
Resident (MEIR), Maximally Exposed Individual Worker (MEIW), and Maximally Exposed
Sensitive Receptor (MESR) would be less than the BAAQMD's significance thresholds.
Therefore, staff concluded that the health risks of the project construction would be a
less than significant impact.

TABLE 4.3-9 CONSTRUCTION -- MODELED RECEPTOR MAXIMUM HEALTH RISK

Receptor Tvpe Cancer Risk Impact | Chronic Non-Cancer | Acute Non-Cancer Hazard
ptor Typ (in one million) Hazard Index (HI) Index (HI)

MEIR! 4.13 0.0028 NA

MEIW? 0.37 0.0149 NA

MESR3 0.48 0.0003 NA

BAAQMD Threshold 10 1 1

Notes:

1 Maximally Exposed Individual Resident (MEIR). The MEIR for cancer risk impact and chronic non-cancer

HI is at the residence (on Murphy Ranch Road) located about 0.3 miles southeast of the project boundary.
2 Maximally Exposed Individual Worker (MEIW). The MEIW for cancer risk impact and chronic non-cancer
HI is at the same location of PMI, at the project boundary.

3 Maximally Exposed Sensitive Receptor (MESR). The MESR for cancer risk impact and chronic non-
cancer HI is at the Big Brothers Big Sisters of the Bay Area, which is about 0.7 miles east of the project
boundary.

Source: Jacobs 2021t, Appendix 3.3D, Table 3 and Table 4, and CEC 2021q.

It should be noted that the risk values shown in Table 4.3-9 are the highest of those
modeled for each type of sensitive receptors. The risk values at other locations for each
type of sensitive receptors would be lower than those shown in Table 4.3-9. Health risks
at nearby worker/residential/sensitive receptors would all be below the significance
thresholds. The health risks from project construction would be less than significant, and
no mitigation would be necessary.

Operation

Less Than Significant Impact. Project operation includes TAC emissions from the natural
gas-fired generators and diesel-fired administrative generators; each of these sources
require periodic readiness testing and maintenance. Offsite vehicle trips for worker
commutes and material deliveries were not included in the HRA. TACs to be evaluated
were speciated TOG in natural gas and diesel exhaust, DPM, and ammonia, where
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applicable. DPM emissions resulting from diesel stationary combustion were assumed
equal to PM10 emissions.

BAAQMD's permitting process and the California Air Resources Board’s Airborne Toxic
Control Measures (ATCM) would limit each diesel engine to no more than 50 hours
annually for reliability purposes (i.e., testing and maintenance). The applicant for this
project commits to no more than 42 hours per year for the two diesel-fired administrative
generators and up to 509 hours per year for each of the 224 natural gas-fired generators
(Jacobs 20210, pg. 3.3-23). Short-term (1-hour) TAC emissions rates are based on all
generators operating concurrently (Jacobs 2021s, Appendix 3.3-B, Table 9 and Table 10).

TAC emissions from the natural gas generators were estimated by conservatively
assuming the same number of hours per year (Jacobs 20210, pg. 3.8-15). All 224 natural
gas-fired generators were assumed to operate for 509 hours per year at 100 percent load
for maintenance and testing and load shedding, demand response and behind the meter
RA capabilities. The two administrative generators were assumed to operate a maximum
of 42 hours per year for maintenance and testing purposes, which is less than the 50
hour per year limit for maintenance and testing allowed in the Airborne Toxic Control
Measure for Stationary Compression Ignition Engines (Jacobs 20210, pg. 3.3-17).

TAC emissions from the natural gas-fired generators were calculated by assuming the 3-
way catalyst system controls TAC emissions with the same 94 percent control efficiency
as VOC. Cancer and non-cancer chronic risks were estimated based on modeling of annual
emissions; non-cancer acute risks were estimated based on modeling of maximum hourly
emissions. All TACs listed above as byproducts of natural gas combustion were included
in HARP2 (Jacobs 20210, pg. 3.3-30).

DPM emissions resulting from diesel stationary combustion were assumed equal to PM10
emissions, with speciated TAC emissions estimated using emission factors from AP-42
(US EPA 1996) Ammonia would also be emitted during operation of the diesel-fired
administrative generators, but only as a result of urea usage in the SCR. Although the
SCR would not likely be fully functional during routine maintenance and testing events,
ammonia emissions were conservatively included in the TAC emission estimates for
routine operation. These emissions were estimated based on an assumed ammonia slip
concentration of 5 ppm (Jacobs 20210, pg. 3.3-16). Ammonia emissions have been
conservatively included in the health risk modeling, even though this TAC is only expected
to be emitted during emergency operations when the SCR System is functional (Jacobs
20210, Table 3.3-13). Cancer and non-cancer chronic risks were estimated based on
modeling of annual ammonia and DPM emissions; non-cancer acute risks were estimated
based on modeling of hourly emissions of ammonia, acetaldehyde, acrolein, benzene,
DPM, formaldehyde, naphthalene, propylene, toluene, total PAHs, and xylenes (Jacobs
20210, pg. 3.3-30 and pg. 3.3-31).

The operational HRA modeling was conducted using CARB’s HARP2 Air Dispersion
Modeling and Risk Assessment Tool (ADMRT). To facilitate calculation of long-term TAC
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ground-level concentrations at each modeled receptor, the AERMOD air dispersion
modeling output plot files were imported into HARP 2 (Jacobs 20210, pg. 3.3-32).

Applicant’'s HRA included potential health impacts from TAC exposure on receptors
through the following pathways: inhalation, dermal absorption, soil ingestion, mother’s
milk and homegrown produce. The following pathways were not included in the
assessment: surface drinking water, still-water fishing and subsistence farming (Jacobs
20210, pg. 3.3-27). The operational HRA assumed a conservative 30-year continuous
exposure duration for residential and sensitive receptors and a 25-year exposure duration
for workers (OEHHA 2015) (Jacobs 20210, pg. 3.3-28).

Staff reviewed the applicant’s modeling files and agrees with the inputs used by the
applicant and the outputs from the model for carcinogenic and chronic health risks. The
results of applicant’'s HRA for readiness testing and maintenance of the standby
generators are presented in Table 4.3-10. Table 4.3-10 shows that the cancer risks,
chronic HIs, and acute HIs at the MEIR, MEIW, and MESR during operation would be
less than the BAAQMD's significance thresholds of 10 in 1 million and 1, respectively. It
should be noted that the risk values shown in Table 4.3-10 are the highest of those
modeled for each type of sensitive receptors. The risk values at other locations for each
type of sensitive receptors would be lower than those shown in Table 4.3-10.
Therefore, staff concluded that the health risks of the project operation would be a less
than significant impact.

TABLE 4.3-10 OPERATION -- MODELED RECEPTOR MAXIMUM HEALTH RISK

Cancer Risk Impact | Chronic Non-Cancer | Acute Non-Cancer Hazard
Receptor Type (in one million) Hazard Index (HI) Index (HI)
PMI 3.38 0.00101 0.00498
MEIR! 0.30 0.000115 0.00498
MEIW? 0.27 0.00101 0.00498
MEISR3 0.11 0.0000417 0.00065
BAAQMD Threshold 10 1 1
Notes:

1 Maximally Exposed Individual Resident (MEIR). The MEIR for cancer risk impact and chronic HI is at
the residence (on Murphy Ranch Road) located about 0.3 miles southeast of the project boundary. The
MEIR for acute HI is at the project boundary_which provides a conservative assessment of the acute HI.

2 Maximally Exposed Individual Worker (MEIW). The MEIW for cancer risk impact and chronic non-cancer
HI is at the same location of PMI, at the project boundary. The MEIW for acute HI is also at the project
boundary which provides a conservative assessment of the acute HI.

3 Maximally Exposed Individual Sensitive Receptor (MESR). The MESR for cancer risk impact and
chronic non-cancer HI is at the Big Brothers Big Sisters of the Bay Area, which is about 0.7 miles east
of the project boundary. The MESR for acute HI is at the VITAS Innovative Hospice Care of San
Francisco Bay, which is about 0.5-mile northeast of the project boundary.

Source: Jacobs 2021t, Appendix 3.3E, Table 2.

Cumulative

Less Than Significant Impact. This discussion addresses the impacts from cumulative
sources in comparison to the BAAQMD thresholds of significance for risk and hazards
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from cumulative sources (BAAQMD, 2017b). This cumulative HRA is an assessment of the
project’s impact summed with the impacts of existing sources within 1,000 feet of the
project. The results of this cumulative HRA are compared to the BAAQMD CEQA
cumulative thresholds of: no more than 100 cancer cases per million; a chronic Hazard
Index of no more than 10.0; and PM2.5 concentrations of no more than 0.8 pg/m?3 annual
average PM2.5 concentrations.

Per staff’s request in Data Request 67 and 68, the applicant provided a cumulative HRA
and compared results with the BAAQMD threshold of significance for cumulative risk and
hazards (Jacobs 2021y, pgs. 3 through 5). The applicant used the BAAQMD CEQA Air
Quality Guidelines and available on-line tools> to determine the appropriate sources for
inclusion in the cumulative HRA. Sources identified within 1,000 feet of the proposed
Project are the Los Esteros Critical Energy Facility (stationary source) and State Route
237, just west of the Interstate 880 interchange (highway).

The applicant’s cumulative HRA shows that the maximum cumulative cancer risk would
be 16.13 in a million, below the threshold of 100 in a million; the maximum cumulative
HI would be 0.058, below the threshold of 10; and the maximum cumulative PM2.5
concentration would be 0.45 pg/m3, below the threshold of 0.8 pg/m3.

Staff also conducted an independent cumulative HRA, which is an assessment of the
proposed project’s impact summed with the impacts of existing sources within 1,000 feet®
of the maximally exposed sensitive receptors, including PMI, MEIR, MEIW and MESR. The
results of staff's cumulative HRA are compared to the BAAQMD CEQA cumulative
thresholds of significance (BAAQMD 2017b) in Table 4.3-11, Table 4.3-12, and Table
4.3-13. Staff's cumulative HRA includes four major sources of impacts: (1) existing
stationary sources; (2) surrounding highways, main streets, and railways (including State
Route 237); (3) the Los Esteros Critical Energy Facility; and (4) the proposed project.

1. Existing Stationary Sources

The cumulative cancer risk, non-cancer hazard index, and PM2.5 concentrations of
existing stationary sources were first retrieved from BAAQMD’S Permitted Sources
Risk and Hazards Map.” Then the risks were calculated using BAAQMD'’s Health Risk
Calculator® to refine screen-level cancer risk, non-cancer health hazard index, and
PM2.5 concentrations. The Health Risk Calculator incorporates factors such as risk
associated with individual toxic air contaminants emitted from an existing stationary

5 https://www.baagmd.gov/plans-and-climate/california-environmental-quality-act-ceqa/ceqa-tools

6 Per the BAAQMD CEQA Guidelines, the zone of influence for the cumulative threshold is 1,000 feet from
the source or receptor.

7 The BAAQMD Permitted Sources Risk and Hazards Map can be accessed here:
https://baagmd.maps.arcgis.com/apps/webappviewer/index.html|?id=2387ae674013413f987b1071715da
ab5

8 The BAAQMD Health Risk Calculator Beta 4.0 can be downloaded here:
https://www.baagmd.gov/~/media/files/planning-and-research/ceqa/tools/baagmd-health-risk-calculator-
beta-4-0-xlIsx.xIsx?la=en
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source and how far a stationary source is from the proposed project’s maximally
exposed sensitive receptor locations to calculate overall cancer risk, hazard index,
and PM2.5 concentration from a stationary source.

Staff searched the risk data for existing stationary sources within 1,000 feet of PMI,
MEIR, MEIW, and MESR locations. Except for MEIR, there is no stationary source
within 1,000 feet of PMI, MEIW, and MESR. Stationary sources were only found
around MEIR.

2. Surrounding Highways, Main Streets, and Railways

The cancer risk and PM2.5 concentration from surrounding highways, major streets
and railways were determined using BAAQMD raster files that incorporate annual
average daily traffic (AADT) per EMFAC 2014 data for fleet mix and includes OEHHA’s
2015 Guidance Methods. The raster files encompass highways, major streets and
rails with greater than 30,000 AADT.

Staff received the risk numbers for the surrounding highways, main streets, and
railways directly from BAAQMD. This data includes State Route 237 and other mobile
sources. BAAQMD staff did not provide data of chronic hazard index. Therefore, staff
used the data of State Route 237 provided by the applicant instead (Jacobs 2021y,
Table DR68-1). The applicant didn’t provide data on MEIW though.

3. Los Esteros Critical Energy Facility

The Los Esteros Critical Energy Facility (or the Los Esteros Energy Center) is located
at 800 Thomas Foon Chew Way, in San Jose. The Los Esteros Critical Energy Facility
is a 320-megawatt natural gas fired combined-cycle power plant. The project was
certified on October 11, 2006 and began commercial operation on August 9, 2013.
The Los Esteros Critical Energy Facility is located directly west of the proposed
Project (Jacobs 2021y, Table DR68-1 and Table DR68-2).

Although the Los Esteros Critical Energy Facility is located outside 1,000 feet of PMI
and MEIW, it's right beside the proposed project. Therefore, staff still include Los
Esteros Critical Energy Facility in the cumulative HRA by using more conservative
risk numbers for PMI and MEIW. As mentioned above, the cumulative cancer risk,
non-cancer hazard index, and PM2.5 concentrations of Los Esteros Critical Energy
Facility were first retrieved from BAAQMD'S Permitted Sources Risk and Hazards
Map. Staff then used the greatest distance (i.e. 918.6 ft) in BAAQMD’s Health Risk
Calculator to refine screen-level cancer risk and non-cancer health hazard index,
and. After refining, the cancer risk and chronic HI of PMI (and MEIW) from the Los
Esteros Critical Energy Facility were 2.545 and 0.016, respectively. These numbers
are more conservative than the real ones. As for the PM2.5 concentrations of PMI
and MEIW, staff used the risk numbers provided by the applicant.

As for MEIR and MESR, staff also used the risk numbers provided by the applicant.
The applicant obtained the potential impacts to health risk and annual PM2.5
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concentrations resulting from the Los Esteros Critical Energy Facility from the
California Energy Commission (CEC) Final Staff Assessment for the Los Esteros
Critical Energy Facility II Phase 2 Project (CEC 2005). The risk numbers of cancer
risk, chronic HI, and annual PM2.5 concentrations from the Los Esteros Critical
Energy Facility were identified in Public Health Table 3 and Air Quality Table 19,
respectively, and were summarized in Tables DR68-1 and DR68-2, as appropriate.
These health risks and annual PM2.5 concentrations were conservatively assumed
to overlap with the location of PMI, MEIR, MEIW and MESR predicted impacts from
the proposed Project (Jacobs 2021y, pg 3 and pg 4).

4. The Proposed Project

For the proposed project, please see the result of the applicant’'s HRA for facility
wide operation of SIDC presented in Table 4.3-10. Staff also obtained the PM2.5
concentrations for each receptor from applicant’s modeling files, which are shown in
Table 4.3-13.

Table 4.3-11, Table 4.3-12, and Table 4.3-13 summarize the results of the staff
cumulative HRA and compares them to the BAAQMD thresholds of significance for
cumulative risk and hazards. The cumulative cancer risk, hazard index, and PM2.5
concentration were conservatively calculated using the maximum value in relation
to the maximally exposed sensitive receptors as well as at the nearest residences.
Table 4.3-11 and Table 4.3-12 show that the proposed project’s health risks (i.e.
cumulative cancer risk, hazard index) would not exceed the cumulative health risk
thresholds when summed with the health risks of cumulative sources within 1,000
feet of each maximally exposed sensitive receptors or the nearest residences. Table
4.3-13 shows that the proposed project’s health risks (i.e. PM2.5 concentration)
would exceed the cumulative health risk thresholds when summed with the health
risks of cumulative sources within 1,000 feet of each maximally exposed sensitive
receptors or the nearest residences. However, the exceedance is because PM2.5
concentration from the sources of Surrounding Highways, Major Streets, and
Railways (i.e. 1.27 pg/m3) has already exceeded the threshold of 0.8 pg/m3. The
exceedance is not because of the project itself. As set forth in Table 4.3-13, the
modeled total PM2.5 concentration at the receptor of MESR is only 0.0048 ug/m3,
meaning SJDC only contributes 0.0048 pg/m?3 to this total number of 1.37 pg/m?3.
Comparing 0.0048 pg/m3 to 1.37 pug/m?3, the project contributes “essentially zero” to
the existing exceedances and the contribution is therefore not cumulatively
considerable, and the project does not cause cumulatively considerable impacts.
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TABLE 4.3-11 CANCER RISKS (PER MILLION) FROM CUMULATIVE SOURCES
Sources of Cumulative Impacts .Cancer Cancer Risk | Cancer Risk | Cancer Risk

Risk (PMI) (MEIR) (MEIW) (MESR)
Existing Stationary Sources ? 0 10.464 0 0
gfrrergﬁs“‘l'gg l:';?lcv";f)s’sg Major 14.23 16.97 14.23 63.3
Los Esteros Critical Energy Facility © | 6-382.545 0.18 6:182.545 0.18
SIDC 3.38 0.3 0.27 0.11
Total - Cumulative Sources 20.155 27.914 17.045 63.59
Significance Threshold 100 100 100 100
Potential Significant Impact? No No No No

Notes:

a Staff conducted a thorough search on BAAQMD's Permitted Stationary Sources Risk Hazards for
the stationary sources within 1,000 ft of PMI, MEIR, MEIW, and MESR. Stationary sources were

only found around MEIR.

b Staff used the data provided by BAAQMD.
c As for PMI and MEIW, staff used the refining data obtained from BAAQMD. As for MEIR and MESR,
staff used the risk numbers provided by the applicant.
Sources: Energy Commission staff analysis of data from BAAQMD, and Jacobs 2021y, Table

DR68-1.
TABLE 4.3-12 CHRONIC HAZARD INDICES FROM CUMULATIVE SOURCES
Chronic Chronic Chronic Chronic
. Hazard Hazard Hazard
Sources of Cumulative Impacts | Hazard Index d d d
(PMI) Index Index Index
(MEIR) (MEIW) (MESR)
Existing Stationary Sources 2 0 0.02 0 0
Surrounding Highways, Major No Data
Streets, and Railways (State Route 0.05 0.0586 0.05 Available b
Los Esteros Critical Energy Facility ¢ 0.016 0.007 0.0616 0.007
0.000011
SIDC 0.00101 5 0.00101 0.0000417
Total - Cumulative Sources 6:622610.06701 | 0.0856 0.06701 0.007042
Significance Threshold 10 10 10 10
Potential Significant Impact? No No No No

Notes:

a Staff conducted a thorough search on BAAQMD's Permitted Stationary Sources Risk Hazards for the
stationary sources within 1,000 ft of PMI, MEIR, MEIW, and MESR. Stationary sources were only found

around MEIR.

b BAAQMD staff did not provide data of HI for the sources of Surrounding Highways, Major Streets,
and Railways. Staff used the data of State Route 237 provided by the applicant instead (Jacobs 2021y,
Table DR68-1). But the applicant didn't provide the information on MEIR.

c As for PMI and MEIW, staff used the refining data obtained from BAAQMD. As for MEIR, staff used
the risk numbers provided by the applicant.

Sources: Energy Commission staff analysis of data from BAAQMD, and Jacobs 2021y, Table DR68-1.
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TABLE 4.3-13 ANNUAL PARTICULATE MATTER (PM2.5) CONCENTRATIONS (pug/m3) FROM

CUMULATIVE SOURCES

Annual DPM/PM2.5 Concentration
Sources of Cumulative Impacts (PMI) (MEIR) | (MEIW) (MESR)
Existing Stationary Sources 2 0 0.042 0 0
Surrounding Highways, Major 0.28 0.34 0.28 1.27
Streets, and Railways P
Los Esteros Critical Energy Facility © 0.1 0.1 0.1 0.1
SiDC ¢ 0.0387 0.0133 0.0387 0.0048
Total - Cumulative Sources 0.42 0.5 0.42 1.37
Significance Threshold 0.8 0.8 0.8 0.8
Potential Significant Impact? No No No Yes

Notes:

a Staff conducted a thorough search on BAAQMD's Permitted Stationary Sources Risk Hazards for the
stationary sources within 1,000 ft of PMI, MEIR, MEIW, and MESR. Stationary sources were only
found around MEIR.

b Staff used the data provided by BAAQMD.

¢ Staff used the data provided by the applicant.

d Staff analysis of applicant’s modeling files.

Sources: Energy Commission staff analysis of data from BAAQMD, and Jacobs 2021y, Table DR68-2.

Evaluating Emergency Operations

This section addresses the potential for emergency situations that could trigger
unplanned operation of the project’s natural gas-fired generators and diesel-fired
administrative generators. Emergency use of the generators could occur in the event of
a power outage or other disruption, upset, or instability that triggers a need for
emergency backup power at the data center.

The air quality impacts of standby generator operation during emergencies are not
quantified below because impacts of emergency operations are typically not evaluated
during facility permitting and air districts do not normally conduct an air quality impact
assessment of such impacts. Energy Commission staff assessed the likelihood of
emergency events but finds that assessing the air quality impacts of emergency
operations would require a host of unvalidated, unverifiable, and speculative assumptions
about when and under what circumstances such a hypothetical emergency would occur.
Such a speculative analysis is not required under CEQA (CEQA Guidelines § 15064(d)(3)
and § 15145), and, most importantly, would not provide meaningful information by which
to determine project impacts.

Emissions that occur during emergency use of the generators would not occur on a
regular or predictable basis (see Appendix B for more information). During the
permitting process, the BAAQMD policy requires facilities to presume that each of their
backup power generators will experience 100 hours per year of emergency operation

AIR QUALITY
4.3-46



San Jose Data Center
EIR

when calculating their PTE for determining the applicability of certain permitting
regulations (BAAQMD 2019).

Although normally excluded from ambient air quality impact analysis during permit
review, scoping comments from BAAQMD requested that this air quality analysis include
various scenarios of backup power generation operations beyond routine testing and
maintenance (BAAQMD 2021a). The scoping comments from BAAQMD provided a review
of data centers that initiated operation of diesel engines for “non-testing/non-
maintenance” purposes, for the purpose of informing staff’s consideration of scenarios of
backup power generation operations beyond routine testing and maintenance (BAAQMD
2021a).

Staff reviewed the BAAQMD comments regarding use of diesel engines for “non-
testing/non-maintenance” purposes and confirmed that these types of events are
infrequent, irregular, and unlikely and the resulting emissions are not easily predictable
or quantifiable. The BAAQMD showed that extended durations of standby generator
engines use occurred for “non-testing/non-maintenance” purposes, mostly due to
extreme events within the 13-month record of the data. The 13-month period of
BAAQMD’s review (September 1, 2019 to September 30, 2020) included the
implementation of PG&E’s Public Safety Power Shutoff (PSPS), severe wildfires, several
California Independent System Operator (CAISO)-declared emergencies, and winter
storms. Staff’s analysis of the BAAQMD's information found that the average runtime for
each diesel backup generator engine per event in BAAQMD's review was approximately
5.0 hours.

For information on impacts during emergency event scenarios that require use of the
SJIDC project generators for a few hours or less, the resulting concentrations would not
be likely to exceed those presented in this analysis for ambient air quality impacts (Table
4.3-8) and health risks (Table 4.3-10). Scenarios of SIDC project operation in the AQIA
and HRA of this analysis are based on all 224 natural gas-fired generators operating up
to 509 hours per year and the two diesel-fired administrative generators operating up to
42 hours per year per engine. The AQIA and HRA also include short-term (1-hour)
scenarios that assume all natural gas and diesel-fired generators could operate
concurrently (Jacobs 20210, pg. 3.3-23). The project operation assumptions also include
the possibility that all natural gas generators could operate at the maximum 1-hour rate
for up to 24 hours per day and the diesel-fired generators could operate up to 4 hours
during any 24 hour period (Jacobs 20210, pg. 3.3-23).

While emergency operations are typically too speculative to assess due to the infrequent,
irregular, and unplanned nature of emergency events, in this case, the project’s air quality
analysis and health risk assessment considered all the natural gas generators operating
together for 509 hours a year. As noted, the applicant proposes up to 509 hours for both
generator testing and participation in a utility load shedding program. However, staff
expects that testing would require about 9 hours annually, and the maximum number of
annual hours of load shedding requested by the utility over the last 12 years was under
30 hours. (Jacobs 2021y). Thus, the applicant’s proposal would allow use of the natural
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gas fired generators for approximately 470 hours of additional annual operations. Staff
analyzed this proposal and expects that the proposal is sufficiently conservative to
account for the possibility of emergency operations for purpose of the air quality and
health risk assessments.

Based on the reliability of the grid as detailed in Appendix B, it is highly unlikely that
emergency operations, plus use for maintenance and testing, and use in the utility load
shedding program, would require more than 509 hours annually. Based on the analyses
of air quality impacts and health risks under the applicant’s proposal, the project’s
emergency operation would be unlikely to expose sensitive receptors to substantial
concentrations of criteria air pollutants.

d. Would the project result in other emissions (such as those leading to
odors) adversely affecting a substantial number of people?

This section considers impacts may arise from emissions other than criteria air pollutants
and TACs, such as emissions that may lead to odors.

The BAAQMD states that, while offensive odors rarely cause direct health impacts or any
physical harm, they still can be very unpleasant and lead to considerable distress among
the public, often generating citizen complaints to local governments and the BAAQMD
(BAAQMD 2017b). Any project with the potential to frequently expose members of the
public to objectionable odors would be deemed to have a significant impact. Odor impacts
on residential areas and other sensitive receptors warrant the closest scrutiny, but
consideration should also be given to other land uses where people may congregate, such
as recreational facilities, worksites, and commercial areas.

The BAAQMD CEQA guidelines recommend a two-step process for determining the
significance of potential odor impacts. First, determine whether the project would result
in an odor source affecting receptors within the distances indicated in Table 4.3-11.
Second, if the proposed project would result in an odor source and receptors within the
screening level distances indicated in Table 4.3-11, a more detailed analysis should be
conducted (BAAQMD 2017b).

TABLE 4.3-11 PROJECT SCREENING TRIGGER LEVELS FOR POTENTIAL ODOR SOURCES

Land Use/Type of Operation Project Screening Distance
Wastewater Treatment Plant 2 miles
Wastewater Pumping Facilities 1 mile
Sanitary Landfill 2 miles
Transfer Station 1 mile
Composting Facility 1 mile
Petroleum Refinery 2 miles
Asphalt Batch Plant 2 miles
Chemical Manufacturing 2 miles
Fiberglass Manufacturing 1 mile
Painting/Coating Operations 1 mile
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TABLE 4.3-11 PROJECT SCREENING TRIGGER LEVELS FOR POTENTIAL ODOR SOURCES

Land Use/Type of Operation Project Screening Distance
Rendering Plant 2 miles
Coffee Roaster 1 mile
Food Processing Facility 1 mile
Confined Animal Facility/Feed Lot/Dairy 1 mile
Green Waste and Recycling Operations 1 mile
Metal Smelting Plants 2 miles

Source: BAAQMD 2017b, Table 3-3.

Staff investigated the project area for local conditions or special circumstances. Within
approximately one mile of the SIDC site is a regional wastewater treatment facility, with
two adjacent sources of odors reported to the BAAQMD in recent years (San Jose-Santa
Clara Regional Wastewater Facility, at 700 Los Esteros Road, and Zero Waste Energy
Development Company, LLC, at 685 Los Esteros Road). Additionally, within approximately
two miles of the SIDC site is the Newby Island landfill and solid waste handling facilities
(International Disposal Corp. of CA, at 1601 W. Dixon Landing Road) in the City of
Milpitas. The landfill site has a history of confirmed odor complaints (BAAQMD, 2021d).

When compared to existing odor sources near the project site, which include region-
serving wastewater and solid waste handling, along with other heavy and light industrial
uses, odor impacts from project construction and operation would not represent any
notable change compared with the baseline of existing conditions.

The SIDC project is not a type of operation that is classified as a typical odor source by
the BAAQMD, as in Table 4.3-11. The natural gas-fired and diesel engine generators
would not be stationary sources of a type that are typically known to cause significant
odor impacts (Jacobs 20210).

Construction

Less Than Significant Impact. Minor odor sources during construction activities include
diesel exhaust from heavy-duty equipment. Odors from construction activities near
existing receptors would be temporary in nature and dissipate as a function of distance.
Accordingly, construction of the project is not expected to result in substantial emissions
that may lead to odor impacts or impacts of emissions other than those of criteria air
pollutants and TACs identified elsewhere in this analysis. Therefore, construction of the
project would not result in odors or other emissions that could adversely affect a
substantial number of people, and construction would have a less than significant impact
related to odors.

Operation

Less Than Significant Impact. Operation of the project includes the natural gas-fired
generators and the two diesel generators. Natural gas-fired sources are not a notable
source of odors. Potential odor sources from project operation along would include the
diesel exhaust from two diesel-fired administrative standby generators, trash pick-up and

AIR QUALITY
4.3-49



San Jose Data Center
EIR

other heavy-duty delivery vehicles, and the occasional use of architectural coatings during
routine maintenance.

Once built and operating, the project would have no notable emissions other than those
of criteria air pollutants and TACs identified elsewhere in this analysis. Therefore,
nuisance impacts would not be likely to occur during operation, including readiness
testing and maintenance or emergency operation. During readiness testing and
maintenance and during emergency operation, the project would not result in odors or
other emissions that could adversely affect a substantial number of people and would
have a less than significant impact related to odors. In conclusion, staff finds that the
project would not likely create objectionable odors affecting a substantial humber of
people.

4.3.3 Mitigation Measures

AQ-1: To incorporate the Bay Area Air Quality Management District (BAAQMD)
recommendations for Best Management Practices to control fugitive dust, the project
owner shall implement a fugitive dust control plan that has been reviewed and approved
by the Director or Director’s designee with the City of San Jose Department of Planning,
Building, and Code Enforcement prior to the issuance of any grading or building permits,
whichever occurs earliest. The project owner shall implement the following measures
during construction:

e Minimize fugitive dust generation by watering exposed soils two time per day or as
needed.

e Cover truck loads when transporting soil, sand, or other loose materials to or from the
site.

e Perform street sweeping to remove all visible mud or dirt track-out onto adjacent
public roads at least once per day. The use of dry power sweeping is prohibited.

e Limit onsite vehicle speeds on unpaved surfaces to 15 miles per hour.

e Pave onsite roads and driveways, and sidewalks as soon as possible in the
construction schedule.

e Pour foundations for building pads as soon as possible after grading.

o Install wind breaks (e.q., trees, fences) on the windward side(s) of actively disturbed
areas of construction. Wind breaks should have at maximum 50 percent air porosity.

e Suspend excavation, grading, and/or demolition activities when average wind speeds
exceed 20 mph.

e Install sandbags or other erosion control measures to prevent silt runoff to public
roadways from sites with a slope greater than one percent.

e Limit construction equipment idling times to a maximum 5 minutes, or shut equipment
down when not in use.
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Maintain and tune construction equipment in accordance with manufacturer's
specifications.

Ensure that construction off-road equipment greater than 25 horsepower (hp) uses

engines that meet or exceed Tier 4 final off-road emission standards, and that zero-
emission and hybrid-powered equipment is encouraged.

Ensure that all heavy-duty diesel trucks used for material delivery or hauling meet or

exceed California Air Resources Board emissions standards for engine model year
2010.

Use grid power where available instead of portable diesel engines.

Employ a certified visible emission evaluator to verify that construction equipment is
functioning properly.

Post a publicly visible sign with the telephone number and name of the person to
contact regarding dust complaints and the BAAQMD telephone number. The contact
person shall implement corrective measures, as needed, within 48 hours, and the
BAAQMD shall be informed of any legitimate complaints received to verify compliance
with applicable regulations.
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4.4 Biological Resources

This section describes the environmental setting and regulatory background and
discusses impacts associated with the construction and operation of the project with
respect to biological resources that occur in the project area.

Significant
Potentially with Less Than
Significant| Mitigation |Significant| No
Would the project: Impact |Incorporated| Impact |Impact

a. Have a substantial adverse effect, either directly or
through habitat modifications, on any species
identified as a candidate, sensitive, or special-
status species in local or regional plans, policies, or o X o o
regulations, or by the California Department of
Fish and Wildlife or U.S. Fish and Wildlife Service?

b. Have a substantial adverse effect on any riparian
habitat or other sensitive natural community
identified in local or regional plans, policies, L] X L] L]
regulations or by the California Department of Fish
and Wildlife or U.S. Fish and Wildlife Service?

c. Have a substantial adverse effect on state or
federally protected wetlands (including, but not
limited to, marsh, vernal pool, coastal, etc.) ] X ] ]
through direct removal, filling, hydrological
interruption, or other means?

d. Interfere substantially with the movement of any
native resident or migratory fish or wildlife species
or with established native resident or migratory L] L] X L]
wildlife corridors, or impede the use of native
wildlife nursery sites?

e. Conflict with any local policies or ordinances
protecting biological resources, such as a tree L] X [] []
preservation policy or ordinance?

f. Conflict with the provisions of an adopted Habitat
Conservation Plan, Natural Community
Conservation Plan, or other approved local, o p o o
regional, or state habitat conservation plan?

Environmental checklist established by CEQA Guidelines, Appendix G.

4.4.1 Environmental Setting

The proposed project site has been used historically for farming since the early 1920s but
is not currently in agricultural use. There were two vacant residences, a mobile home,
and a storage shed/warehouse onsite; however, these suffered fire damage and were
demolished in 2021. To the north of the project site are the San Jose/Santa Clara Regional
Wastewater Treatment Plant sludge drying beds, to the south is Highway 237, to the
west is the Los Esteros Critical Energy Facility (LECEF), a Pacific Gas and Electric Company
(PG&E) substation, and to the east is Coyote Creek, including its riparian corridor. Habitat
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types onsite consist of agricultural fields (short-term fallowed), annual grassland, and
developed portions of the site_(Figure 3.4-1, Jacobs 2019a).

The Vegetation and Wildlife section of the Alviso Master Plan (San Jose 2017a) identifies
existing habitats in the Plan area, of which the project site is a part. Habitat surveys were
also performed by the project applicant (Jacobs 2019a). These onsite habitats include
seasonal wetlands, agricultural fields, and the immediately offsite riparian wooded areas
along and aquatic conditions within Coyote Creek, including a small wetland
(approximately 0.066 acre), which exists in the shape of a narrow triangular area near
Ranch Drive in the southwestern corner of the site. It is dominated by a dense stand of
California blackberry (Rubus ursinus); there is a pump station next to it. There is also a
small depressional area within the site, which has not been mapped.

Importantly, the site is immediately southeast of the San Francisco Bay, which empties
into the Guadalupe and Alviso sloughs, and is less than 2 miles southeast of the Don
Edwards San Francisco Bay National Wildlife Refuge (Don Edwards NWR). In general,
areas surrounding the project site are rich in abundance and diversity of flora and fauna,
including the San Jose/Santa Clara Regional Wastewater Treatment Plant (RWT) sludge
drying beds to the north, which provide habitat for shorebirds and waterbirds, as well as
associated Bufferlands, which support burrowing owl west of the project (San Jose/Santa
Clara Water Pollution Control Plant 2013). Coyote Creek runs through these sloughs (to
the northwest) and has a watershed of approximately 238 square miles (U.S. Geological
Survey (USGS) USGS 2022). “Coyote Creek is separated from the project site by a levee
topped with a gravel levee road. The riparian habitat of Coyote Creek is comprised of two
habitat types:; a riparian woodland and a mesic grassland floodplain that appears to be
managed for fire fuel abatement” (San Jose 2017D).

A single special-status plant species may occur on or within several miles of the proposed
project site (Congdon’s tarplant/ Centromadia parryi ssp. congdonif), (CNDDB 2021, CEC
20210, and Jacobs 20210).

Special-status animal species may occur as foragers, transients, may be resident to the
project site, or they may occur within areas adjacent to the site. These include (but are
not limited to) steelhead (Oncorhynchus mykiss), American peregrine falcon (Falco
peregrinus anatum), Alameda song sparrow (Melospiza melodia pusillula), yellow warbler
(Setophaga petechia), northern harrier (Circus hudsonius), saltmarsh common
yellowthroat (Geothlypis trichas sinuosa), tricolored blackbird (Agelaius tricolor),
burrowing owl (Athene cunicularia), western snowy plover (Charadrius alexandrinus
nivosus), white-tailed kite (E/anus leucurus), American peregrine falcon (Falco peregrinus
anatum), northern harrier (Circus hudsonius), golden eagle (Aquila chrysaetos), western
yellow-billed cuckoo (Coccyzus americanus occidentalis), bald eagle (Haliaeetus
leucocephalus), ringtail (sometimes alternatively referred to as a ringtail cat) (Bassariscus
astutus), Townsend’s big-eared bat (Corynorhinus townsendii), salt marsh harvest mouse
(Reithrodontomys raviventris), and San Francisco dusky-footed woodrat (Neotoma
fuscipes annectens). Several of the above-mentioned species may also roost or nest in
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trees or shrubs occurring on or adjacent to the site. Additional species are discussed
below under each potential impact.

Waterbirds such as Forster’s tern (Sterna forster)) and snowy egret (Egretta thula) occur
north of the project, along with shorebirds such as snowy plover (Charadrius nivosus),
but are not expected to forage within the project site as the habitat is not suitable. Other
species and habitat not directly affected by the project are discussed further below, such
as serpentine habitat and/or USFWS-designated critical habitat.

Regulatory Background

Federal

Endangered Species Act (16 U.S.C., 8 1530 et seq., and 50 C.F.R., part 17.1 et
seq.). The Endangered Species Act (ESA) designates and provides for protection of
threatened and endangered plant and animal species, and their critical habitat. Its
purpose is to protect and recover imperiled species and the ecosystems for which they
depend. It is administered by the United States Fish and Wildlife Service (USFWS) and
the National Marine Fisheries Service (NMFS). The USFWS is responsible for terrestrial
and freshwater organisms while NMFS is responsible for marine wildlife such as whales
and anadromous fish (such as salmon). Species may be listed as endangered or
threatened. All species of plants and animals, except pest insects, are eligible for listing.
Species are defined to include subspecies, varieties, and for vertebrates, distinct
population segments. The ESA protects endangered and threatened species and their
habitats by prohibiting the “take” of listed animals and the interstate or international trade
in listed plants and animals, including their parts and products, except under federal
permit. Take of federally listed species as defined in the ESA is prohibited without
incidental take authorization, which may be obtained through Section 7 consultation
(between federal agencies) or a Section 10 Habitat Conservation Plan.

The Bald and Golden Eagle Protection Act (16 U.S.C. 668-668c). This Act -
enforced through regulations written by the USFWS—prohibits the “taking” of bald and
golden eagles, including their parts, nests, or eggs. To take is defined as to “pursue,
shoot, shoot at, poison, wound, Kill, capture, trap, collect, destroy, molest, or disturb”
any bald or golden eagle, whether “alive or dead...unless authorized by permit”.

Migratory Bird Treaty Act (16 U.S.C., 88 703-711). The Migratory Bird Treaty Act
(MBTA) makes it illegal to take, possess, import, export, transport, sell, purchase, barter,
or offer for sale, purchase, or barter, any migratory bird, or the parts, nests, or eggs of
such a bird except under the terms of a valid federal permit. The USFWS has authority
and responsibility for enforcing the MBTA.

Clean Water Act Sections 401 and 404. The Clean Water Act (CWA) (33 U.S.C., 88
1251-1376) requires the permitting and monitoring of all discharges to surface water
bodies. Section 404 (33 U.S.C., § 1344) requires a permit from the United States Army
Corps of Engineers (USACE) for a discharge from dredged or fill materials into a water of
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the United States, including wetlands. Section 401 (33 U.S.C., § 1341) requires a permit
from the regional water quality control board for the discharge of pollutants. By federal
law, every applicant for a federal permit or license for an activity that may result in a
discharge into a California water body, including wetlands, must request state certification
that the proposed activity will not violate state and federal water quality standards.

State

California Endangered Species Act (Fish and G. Code, 88 2050-2098). The
California Endangered Species Act (CESA) of 1984 states that all native species of fish,
amphibians, reptiles, birds, mammals, invertebrates, and plants, and their habitats,
threatened with extinction and those experiencing a significant decline which, if not
halted, would lead to a threated or endangered designation, will be protected and
preserved. CESA prohibits the take of any species of wildlife designated by the California
Fish and Game Commission as endangered, threatened, or candidate species. The
California Department of Fish and Wildlife (CDFW) may authorize the take of any such
species if certain conditions are met. These criteria are listed in Title 14 of the California
Code of Regulations, section 783.4 subdivisions (a) and (b). For purposes of CESA “take”
means to hunt, pursue, catch, capture, or kill, or attempt to hunt, pursue, catch, capture,
or kill (Fish and G. Code, § 86).

California Fish and Game Code Section 1600-1605. Fish and Game Code section
1600, et seq. does not specifically contain provisions requlating activities that would
impact wetlands, isolated areas containing riparian vegetation, or wetland hydrology. The
California Fish and Game Commission policy regarding wetlands resources, updated in
Auqgust 2005, states that "it is the policy of the Fish and Game Commission to seek to
provide for the protection, preservation, restoration, enhancement and expansion of
wetland habitat in California™ and to "strongly discourage development in or conversion
of wetlands." As a result, although it appears the Fish and Game Commission has no
independent statutory permitting authority related to wetlands, the policy underscores
that the Fish and Game Commission does not support wetland development proposals
unless "project mitigation assures there will be 'no net loss' of either wetland habitat
values or _acreage" and "prefers mitigation which would achieve expansion of wetland
acreage and enhancement of wetland habitat values." Section 2785(e) of the Fish and
Game Code further states, “Riparian means lands which contain habitat which grows close
to_and which depends on soil moisture from a nearby freshwater source.” The 1993
Executive order W-59-93 establishes the “no net loss” policy to also protect California’s
wetlands. The CDFW implements this Executive Order.

California Fish _and Game Code Section 2100, 3007 and 4150. A nongame
mammal may not be taken or possessed except as provided in this code or in accordance
with regulations adopted by the commission. Pursuant to Section 54, “Mammal” means a
wild or feral mammal or part of a wild or feral animal, but not a wild, feral, or
undomesticated burro. Per Section 4150 a nongame mammal is as follows: “Definitions;
Restricted taking or possessing (a) A mammal occurring naturally in California that is not
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a game mammal, fully protected mammal, or fur-bearing mammal is a nongame
mammal. A nongame mammal may not be taken or possessed except as provided in this
code or in accordance with regulations adopted by the commission.”

California Fish and Game Code Section 3503. This section makes it unlawful to take,
possess, or needlessly destroy the nest or eggs of any bird, except as otherwise provided
by this code or any regulation made pursuant thereto.

California Fish and Game Code Section 3503.5. This section makes it unlawful to
take, possess, or destroy any birds in the orders Falconiformes and Strigiformes or to
take, possess, or destroy the nest or eggs of any such bird.

California Fish and Game Code Section 3513. This section protects California’s
migratory birds by making it unlawful to take or possess any migratory nongame bird as
designated in the Migratory Bird Treaty Act or any part of such migratory nongame birds.

California Fish and Game Code Section 3800. All birds occurring naturally in
California that are not resident game birds, migratory game birds, or fully protected birds
are nongame birds. It is unlawful to take any nongame bird except as provided in this
code or in accordance with regulations of the commission or, when relating to mining
operations, a mitigation plan approved by the department.

The administering agency for the Fish and Game Code sections discussed above is CDFW.

Porter-Cologne Water Quality Control Act. The State Water Resources Control
Board (SWRCB) and the nine Regional Water Quality Control Boards (RWQCBs) have
jurisdiction over all surface water and groundwater in California, including wetlands,
headwaters, and riparian areas. The SWRCB or applicable RWQCB must issue waste
discharge requirements for any activity that discharges waste that could affect the quality
of waters of the state.

Local

The Santa Clara Valley Habitat Plan (SCVHP). This plan primarily covers southern
Santa Clara County, as well as the City of San Jose (with the exception of the bayland
areas). The SCVHP addresses listed species and species that are likely to become listed
during the plan’s 50-year permit term. The covered species include nine plants and nine
animals. The SCVHP requires that the agencies comment on reportable interim projects
and recommend mitigation measures or project alternatives that would help achieve the
preliminary conservation objectives and not preclude important conservation planning
options or connectivity between areas of high habitat value.

The project is considered a covered project under the SCVHP. As a result, the project
would be subject to conditions and fees of the SCVHP, which would be calculated at the
time the project submits an application, which corresponds to application timing of
grading and/or building permits. The onsite portion of the development area and offsite
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utility alignments are within Fee Zone A: Ranchlands and Natural Lands. In addition, a
Nitrogen Deposition Fee and temporary impact fees are expected to be assessed for the
proposed project pursuant to applicable provisions of the SCVHP for vehicle miles traveled
(non-point source emissions), mitigation for point-source emissions (the project itself) as
well as a fee for potential impacts to burrowing owl (Condition 15 in Chapter 6, monitoring
commitments in Chapter 7, Stay-Ahead requirements for the burrowing owl conservation
strategy in Chapter 8, and the burrowing owl fee in Chapter 9; SCVHP, 2012). If impacted,
onsite wetlands would also require compensation under the SCVHP The SCVHP also
includes conditions that would apply to the project, which have been incorporated as
enforceable project design measures, further described in this document.

Envision San Jose 2040 General Plan (General Plan). The General Plan aims to
protect biological resources when properties are developed in San Jose. Generally, similar
types of requirements occur in the General Plan as in the SCVHP. The General Plan
includes several policies with respect to biological protections that are relevant to this
analysis including, but not limited to, the following (San Jose 2020):

e Policy MS-21.4: Encourage the maintenance of mature trees, especially natives, on
public and private property as an integral part of the community forest. Prior to
allowing the removal of any mature tree, pursue all reasonable measures to preserve
it.

e Policy MS-21.5: As part of the development review process, preserve protected trees
(as defined by the Municipal Code), and other significant trees. Avoid any adverse
effect on the health and longevity of protected or other significant trees through
appropriate design measures and construction practices. Special priority should be
given to the preservation of native oaks and native sycamores. When tree preservation
is not feasible, include appropriate tree replacement, both in number and spread of
canopy.

e Policy MS-21.6: As a condition of new development, require the planting and
maintenance of both street trees and trees on private property to achieve a level of
tree coverage in compliance with and that implements City laws, policies or guidelines.

e Policy MS-21.9: Where urban development occurs adjacent to natural plant
communities (e.g., oak woodland, riparian forest), landscape plantings shall
incorporate tree species native to the area and propagated from local sources
(generally from within 5-10 miles and preferably from within the same watershed).

e Policy ER-1.4: Minimize the removal of ecologically valuable vegetation such as
serpentine and non-serpentine grassland, oak woodland, chaparral, and coastal scrub
during development and grading for projects within the City.

e Policy ER-1.5: Preserve and protect oak woodlands, and individual oak trees. Any loss
of oak woodland and/or native oak trees must be fully mitigated.

e Policy ER-1.6: Preserve, protect, and manage serpentine grasslands and serpentine
chaparral, particularly those supporting sensitive serpentine bunchgrass communities
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providing habitat for sensitive plant and animal species. Development will not be
permitted on serpentine grasslands or chaparral supporting state or federal candidate
or listed threatened or endangered plant or animal species. Appropriately managed
grazing is encouraged on serpentine grasslands.

Policy ER-1.7: Prohibit planting of invasive non-native plant species in oak woodlands,
grasslands, chaparral and coastal scrub habitats, and in hillside areas.

Policy ER-2.1: Ensure that new public and private development adjacent to riparian
corridors in San Jose are consistent with the provisions of the City’s Riparian Corridor
Policy Study and any adopted Santa Clara Valley Habitat Conservation Plan/ Natural
Communities Conservation Plan (HCP/NCCP).

Policy ER-2.2: Ensure that a 100-foot setback from riparian habitat is the standard to
be achieved in all but a limited number of instances, only where no significant
environmental impacts would occur.

Policy ER-2.3: Design new development to protect adjacent riparian corridors from
encroachment of lighting, exotic landscaping, noise and toxic substances into the
riparian zone.

Policy ER-2.4: When disturbances to riparian corridors cannot be avoided, implement
appropriate measures to restore, and/or mitigate damage and allow for fish passage
during construction.

Policy ER-2.5: Restore riparian habitat through native plant restoration and removal
of nonnative/invasive plants along riparian corridors and adjacent areas.

Policy ER-4.1: Preserve and restore, to the greatest extent feasible, habitat areas that
support special status species. Avoid development in such habitats unless no feasible
alternatives exist, and mitigation is provided of equivalent value.

Policy ER-4.3: Prohibit planting of invasive non-native plant species in natural habitats
that support special-status species.

Policy ER-4.4: Require that development projects incorporate mitigation measures to
avoid and minimize impacts to individuals of special-status species.

Policy ER-5.1: Avoid implementing activities that result in the loss of active native
birds’ nests, including both direct loss and indirect loss through abandonment, of
native birds. Avoidance of activities that could result in impacts to nests during the
breeding season or maintenance of buffers between such activities and active nests
would avoid such impacts.

Policy ER-5.2: Require that development projects incorporate measures to avoid
impacts to nesting migratory birds.

Policy ER-6.3: Employ low-glare lighting in areas developed adjacent to natural areas,
including riparian woodlands. Any high-intensity lighting used near natural areas will
be placed as close to the ground as possible and directed downward or away from
natural areas.
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e Policy ER-6.6: Encourage the use of native plants in the landscaping of developed
areas adjacent to natural lands.

e Policy ER-6.8: Design and construct development to avoid changes in drainage
patterns across adjacent natural areas and for adjacent native trees, such as oaks.

e Policy ER-7.1: In the area north of Highway 237, design and construct buildings and
structures using bird-friendly design and practices to reduce the potential for bird
strikes for species associated with the baylands or riparian habitats of lower Coyote
Creek.

Alviso Master Plan. The Vegetation and Wildlife section of the Alviso Master Plan (San
Jose 2017a) identifies existing habitats in the Plan area, of which the project site is a
part. These habitats include seasonal wetlands, agricultural fields, and riparian areas
along and aquatic conditions within Coyote Creek. Special status animal species, including
burrowing owls, are acknowledged to be within the Plan area and could be affected by
future development.

Policies within the Plan, pertinent to the proposed project and linear features include
those that respect and complement the natural setting, marshlands, waterways, trails,
and other amenities of Alviso, as described in the following:

e Environmental Protection Policy 1: All new parking, circulation, loading, outdoor
storage, utility, and other similar activity areas must be located on paved surfaces
with proper drainage to avoid potential pollutants from entering the groundwater,
Guadalupe River, Coyote Creek, or San Francisco Bay.

e Environmental Protection Policy 3: The riparian corridors adjacent to Coyote Creek
and Guadalupe River should be preserved intact. Any development adjacent to the
waterways should follow the City’s Riparian Corridor policies.

e Environmental Protection Policy 4: To mitigate the loss of specific wildlife habitat due
to development, certain lands should be set aside to provide needed habitat.

City of San Jose Riparian Corridor Policy and Bird-Safe Design. The City of San
Jose has a riparian buffer policy that is administered through the Riparian Corridor Policy
Study, Council Policy 6-34 became effective on August 23, 2016 (San Jose 2016). The
purpose of Council Policy 6-34 is to provide guidance consistent with the goals, policies,
and actions of the City’s General Plan for 1) protecting, preserving, or restoring riparian
habitat; 2) limiting the creation of new impervious surface within riparian corridor
setbacks to minimize flooding from urban run-off, and control erosion; and 3)
encouraging bird-safe design in baylands and riparian habitats of lower Coyote Creek,
north of State Route 237. This policy supplements the regulations for riparian corridor
protection already contained within the Habitat Plan, Municipal Code, and other existing
City policies that may provide for riparian protection and bird-safe design.

Specific guidance pertaining to setbacks, allowed activities, and materials and lighting in
riparian areas are included within Council Policy 6-34. Furthermore, bird-safe design
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guidelines for structures north of State Route 237 advise that buildings adhere to the
following:

e Avoid use of mirrors and large areas of reflective glass.

e Avoid use of transparent glass skyways, walkways, or entryways, free-standing glass
walls, and transparent building corners.

e Avoid funneling open space to a building facade.

e Strategically place landscaping to reduce reflection and views of foliage inside or
through glass.

e Avoid or minimize up-lighting and spotlights.

e Turn non-emergency lighting off, or shield it, at night to minimize light from buildings
that is visible to birds, especially during bird migration season (February through May
and August through November).

For additional information on lighting, materials, glint, and glare, please refer to Section
4.1 Aesthetics.

Ordinance-Size Trees. The City of San Jose has a Tree Ordinance (Chapter 13.32 of
the Municipal Code), which regulates the removal of trees. An “ordinance-size tree” is
defined as any native or non-native tree species with a circumference of 56 inches
(diameter of 18 inches) at 24 inches above the natural grade of slope. A tree removal
permit is required from the City prior to the removal of any trees covered under the
ordinance. Prior to the issuance of a tree removal permit, the City requires that a formal
tree survey be conducted, which indicates the number, species, trunk circumference, and
location of all trees that will be removed or impacted by the project.

4.4.2 Environmental Impacts

a. Would the project have a substantial adverse effect, either directly or
through habitat modifications, on any species identified as a
candidate, sensitive, or special status species in local or regional
plans, policies, or regulations, or by the California Department of Fish
and Wildlife or U.S. Fish and Wildlife Service?

Construction

Less Than Significant with Mitigation Incorporated. Special-status plants and animal
species may be present in the study area and are protected by existing federal, state,
and local laws, policies, and regulations as previously described above. Additionally, the
proposed project entails the development of approximately 64.5 acres of the main portion
of the site, and off-site utility infrastructure and roadway and bike trail improvement
areas. These impacts could include nest failure of breeding migratory birds, loss of
ordinance-sized trees, loss of potential habitat for sensitive species such as habitat for
the western burrowing owl, and loss of foraging habitat for raptors such as white-tailed
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kite, American peregrine falcon, northern harrier, and golden eagle (among others). As
discussed above, activities resulting in adverse impacts to these and other biotic resources
(impacts such as weed proliferation) may be regulated by local, state, and federal laws.
The natural resource issues specific to this project are discussed in detail below, including
a detailed enumeration of potential impacts.

The applicant has proposed a measure requiring a worker environmental awareness
program (WEAP) to help avoid biological impacts during construction. Staff considers this
measure to be sufficient in most respects to reduce impacts to biological species during
construction with a few exceptions. Because the applicant incorrectly states that copies
of the training program should be supplied to the California Public Utilities Commission,
a replacement measure is proposed with a minor correction. Further, the measure
referenced that [California black] “rails” could be impacted, a species which is not
reflected elsewhere in the SPPE application, nor is habitat available. The saltmarsh
common yellowthroat and saltmarsh harvest mouse (discussed further below) could occur
in nearby riparian habitat, or may traverse the site; respectively. No strictly obligate
saltmarsh species are known or expected to occur on or immediately adjacent the project
(Jacobs 2019a and 20210; CNDDB 2021). Also, the measure referenced “Pull sites and
Helicopter landing zones” which is unnecessary for this project. Staff has added
requirements that direct the applicant to provide the City of San Jose and the Santa Clara
Valley Habitat Agency with copies of the worker training program materials, and to
replace “Rails” with saltmarsh common yellowthroat and saltmarsh harvest mouse in
program materials addressing potential impacts to biological species. Staff proposes BIO-
13, which would reduce the impact to biological species to a less than significant level by
requiring the preparation and implementation of a WEAP.

Plants

As reported by Jacobs (2019a), of the 20 special-status plant species that occur regionally
within habitats that are broadly similar to those of the project site, 19 are considered
absent and/or unlikely to occur within the site due to the fact that they are not known to
occur near the site, or they occur within habitats that are subtly and importantly different
from those of the site (CNDDB 2021; Jacobs 2019a). Staff also relied on outreach
specifically to USFWS (Andy Raabe, CEC 2021m and Rachel_Tertes, CEC 20210), and
CDFW (Kristin Garrison, CEC 2021l), to determine species potentially affected.

As also reported by Jacobs (2019a), Congdon’s tarplant was the only special-status plant
with potential to occur in the study area, and this species was not detected in 2016 and
2017 surveys. Based on staff's research, Congdon’s tarplant has the potential to occur.
Congdon'’s tarplant is considered California Native Plant Society (CNPS) Rare Plant Rank
1B.1 (CNPS 2021), meaning that they are “rare throughout their range with the majority
of them endemic to California”.

Congon’s Tarplant. This plant is a dicot, an annual herb that is native to California, and
endemic (limited) to California. Listings of this plant appear in topographic quadrangles
of Milpitas, Mountain View, and Santa Teresa Hills (per the California Natural Diversity
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Database (CNDDB 2021)). According to Calflora (2021), in the arid west, this species
occurs usually in wetlands, and occasionally in non-wetlands, on grassland (the site
primarily consists of agricultural habitat). While unlikely, the project may impact a small
wetland onsite (Jacobs 2019a). The applicant determined that due to not finding the
species during focused surveys, that there was no likelihood of occurrence on the site.
However, staff disagrees based on the fact of local documented occurrences as well as
the severity of California’s long-standing and ongoing drought—which has the effect of
suppressing growth and bloom—even though the plant may well persist in the seedbank
and therefore could emerge. The “mega-drought” that California (including Santa Clara
Valley) is experiencing, is tracked by the U.S Drought Monitor (U.S. Drought Monitor
2021). Santa Clara Valley is currently rated as experiencing “extreme” drought. Should
the project disturb or remove the existing wetland(s), pre-construction surveys should
take place for Congdon’s tarplant, prior to habitat development.

While habitat may be marginal for the above species, based on outreach and staff’s
research, significant direct impacts may occur if individuals of these species are disrupted
or removed. Therefore, staff recommends, based on communications with Kristin
Garrison, CDFW (CEC 2021l) and Rachel Tertes, USFWS (CEC 20210), measure BIO-15,
which would require that a biologist perform protocol-level surveys for the Congdon's
tarplant. In addition to BIO-15, BI10O-13 would also be required to reduce impacts on
special-status plants. With implementation of BIO-13 and BIO-15, impacts to special-
status plants would be reduced to a less than significant level.

Wildlife

The following multiple special-status animal species may occur as foragers or transients,
may be resident to the site, or may occur within areas adjacent to the site. This list is
built from Jacobs (2019a), the USFWS Information for Planning and Consultation (2021),
CNDDB (2021), and comment letters (CEC 2021f and Public 2021b) received in response
to CEC staff's Notice of Preparation (NOP) of an Environmental Impact Report (EIR). In
addition, to develop a species list and verify appropriate mitigation, staff performed
outreach specifically to USFWS Bay Delta Region (Andy Raabe, 2021m), CDFW (Kristin
Garrison CEC 2021]), the San Francisco Bay Bird Observatory (SFBBO Max Tarjan 2021n),
consulted the SFBBO web application Colonial Waterbird Program (SFBBO 2021), and
consulted with USFWS staff (Rachel Tertes, CEC 20210) who is specifically attached to
the Don Edwards NWR, to determine species potentially affected by the project. Staff
also considered the City of San Jose Draft Environmental Impact Report (San Jose 2017b)
among other available sources of information. This Draft EIR includes the Technical
Biological Report (Live Oak Consultants, Appendix D), and Tree Inventory (HMH
Engineers, Appendix E).

This list is not exhaustive, but does include species that may occur, or were the focus of
NOP comment letters such as salt marsh harvest mouse; discussed further below. These
species include steelhead, American peregrine falcon, Alameda song sparrow, yellow
warbler, northern harrier, salt marsh harvest mouse, salt marsh common yellowthroat,
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tricolored blackbird, western burrowing owl, western snowy plover, white-tailed Kite,
golden eagle, ringtail cat, Townsend's big-eared bat, and San Francisco dusky-footed
woodrat.

The Coyote Creek riparian corridor habitat provides potentially suitable forage and
nesting/denning habitat for the San Francisco dusky-footed woodrat and the ringtail cat.
An individual could occur within the project site prior to project grading and/or vegetation
removal. Direct mortality or injury to an individual of these species would be considered
a significant impact under CEQA. However, reasonable measures, described below, could
be implemented that would avoid impacts to individual riparian species. Staff proposes a
measure, B10-16, to reduce impacts to the San Francisco dusky-footed woodrat and
ringtail cat. The measure requires pre-construction surveys and avoidance protocols for
San Francisco dusky-footed woodrats and ringtail. BIO-13, requiring a WEAP, would also
help avoid biological impacts during construction. With implementation of BIO-13 and
BI10-16, impacts to the San Francisco dusky-footed woodrat and ringtail cat would be
reduced to a less than significant level.

Based on the CDFW’s NOP comment letter, a question was raised of the potential for salt
marsh harvest mouse to occur on the site. While the closest known (mapped) salt marsh
habitat is approximately two miles away (CNDDB, 2021), and no salt marsh occurs on
the project site, potential adjacent habitat may allow dispersal across the site (the site
does not contain suitable salt marsh habitat for nesting or long-term habitation; yet may
provide marginal habitat). Marginal habitat may consist of diked wetlands (Sustaita et al
2011). Staff also consulted with USFWS regarding this species (Andy Raabe CEC 2021m
and Rachel Tertes, CEC 20210). A habitat survey was recommended, per the CDFW NOP
comment letter (CEC 2021f; CEC 2021l). Since a habitat survey was not performed, staff
has developed and proposes a measure which both the USFWS and CDFW are in
agreement with, requiring the protection and avoidance of the salt marsh harvest mouse
(BI10-17). With implementation of BIO-17, impacts to the salt marsh harvest mouse
would be reduced to a less than significant level.

Tree removal associated with project implementation could result in direct destruction of
active nests of protected birds and raptors protected if tree removal occurs during the
nesting season (generally defined as February 15 to August 15). Project construction
could also result in indirect disturbance of nesting birds on or near the project site causing
nest abandonment by the adults and mortality of chicks and eggs. Destruction of active
bird nests, nest abandonment, and/or loss of reproductive effort caused by disturbance
are considered “take” by the CDFW, and therefore would be a significant impact.

The applicant has proposed two measures to reduce potential impacts to protected
raptors and other migratory birds (special-status species). Staff evaluated these measures
in the context of the potential impacts to protected raptors and other migratory birds and
concludes the measure is sufficient to reduce impacts. Staff proposes BIO-1, requiring
pre-construction surveys for nesting migratory birds (including raptors) and BI1O-2,
requiring pre-construction surveys for tri-colored blackbird. BIO-13, requiring a WEAP,
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would also be required to ensure that impacts to raptors and migratory birds are reduced.
Staff proposes BI10-3, the payment of the SCVHP burrowing owl fee, ard-B+o-26 to
mitigate the temporary and permanent loss of burrowing owl habitat, as—reguired—under
the-SEvHPand—Adéditionally; B10-20, inctudes—the—reguirement for the payment of the
SCVHP Land Cover Fee and Temporary Impact Fee to mitigate for the permanent and
temporary loss of agricultural land classified as Fee Zone B, under the SCVHP. With
implementation of BIO-1 through BI10-3, BIO-13, and BI10-20, construction of the
project would not have a substantial adverse effect on protected raptors and other
migratory birds and impacts would be reduced to a less than significant level.

Burrowing Owl. Burrowing owl may occur along earthen berms within the annual
grassland located “in the field east of Zanker Road and north of the existing bike path
along the western edge of the proposed offsite utility alignments (Jacobs 20210 Figure
3.4-1R). This berm had several black corrugated pipes installed within the berm. These
may have been installed to promote habitat suitability of the property for burrowing owils.
This berm provides habitat for California ground squirrels (Otospermophilus beecheyi),
which have colonized many of the berms. Burrowing owls were not observed during the
site surveys, but signage along Nortech Parkway indicated that the annual grassland in
the western portion of the proposed utility alignments was being managed for burrowing
owl and that burrowing owls may be present” (Jacobs 20210 and TN 230762: Figure 2.0-
6). These grasslands to the west (west of Zanker Rd) are part of the San Jose/Santa
Clara Regional Wastewater Treatment Plant “Bufferlands”, a 790-acre parcel to the west
of the proposed project (San Jose/Santa Clara Water Pollution Control Plant 2013). The
applicant has proposed measures to avoid impacts to burrowing owl; however, staff
evaluated these measures based on impacts to burrowing owls and, based on staff’'s
coordination with Kristin Garrison, CDFW (CEC 2021l), staff has enhanced the measure
by including minimum buffer zones, as well as referencing the CDFW'’s Staff Report on
Burrowing Owl Mitigation (2012) in establishing appropriate treatment of burrowing owl.
Staff proposes BIO-4 to reduce impacts to burrowing owls. The applicant proposed a
measure outlining protocols for non-breeding season burrowing owls. Staff reviewed this
measure in the context of impacts to burrowing owls and concludes the measure is
sufficient. Staff proposes BIO-5 to mitigate impacts to burrowing owls during
construction.

The project applicant has agreed to pay applicable fees to the City Director or their
designee, based on SCVHP fees (Jacobs 2019a). SCVHA conducts surveys and updates
their GeoBrowser tool (SCVHA 2022) annually to define the burrowing owl fee zone
boundaries. New land acquisitions and maintenance/monitoring are discussed in Chapter
5 of the SCVHP (2012). If a covered activity “occurs in occupied burrowing owl nesting
habitat as defined in Figure 5-11, a burrowing ow! fee will be paid by the project applicant.
This fee will be in addition to the land cover fee. The burrowing owl fee is charged on the
area on which land cover fees are levied.” (page 9-33 SCVHP 2012). These fees must be
paid before or at the time that the grading permit for the project is issued (page 9-42
SCVHP 2012); according to Table 9-6 (SCVHP 2012), the per acre burrowing owl fee was
$50,438, and is currently at $66,82564.,845 per acre (SCVHA 20262) (but the project
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proponent must pay the most up-to-date fees as reported by the SCV Habitat Agency).
The fee for mapped Bburrowing owl habitat is considered outside of Land Cover Fee
Zones as established by the SCVHP (2012) as mentioned above, and therefore is
additional to Land Cover Fee Zone payments for land cover types. A-as described above,
fthe SCVHP (2012) is “habitat-based” and therefore, fee payments are based on
conversion of native habitat;such-as-plannedfor-potential-burrowing-owl-habitat)_to be
developed. For the project, the only portions that would be located currently within the
SCVHP mapped “occupied habitat” areas are portions of the off-site linear features to the
west of Zanker Road. The main project site is not currently located within a mapped
“occupied habitat” area. Temporary impact fees are also assessed for burrowing owls as
shown in SCVHA (282062022) and SCVHP (2012) and are currently $664,82545 per acre.
BIO-3 and BIO-20 would mitigate permanent and temporary impacts to mapped
burrowing owl habitat.

The project site consists of short-term fallowed agriculture, (Figure 3.4-1, Jacobs 2019a),
along with much of the offsite linear alignments, and as mapped by the SCVHA
GeoBrowser (SCVHA 2021). This type of habitat is considered Fee Zone B, and, per
SCVHA (20282), currently costs $15,643537 per acre, subjeettoand the project applicant
shall pay the updated fee calculations as available from the SCVHA_at the time of
payment. The project applicant (Jacobs 2019a) stated that the project site was mapped
as Fee Zone A: Ranchland and Natural Lands, consisting of grassland, oak woodland and
chaparral (page 9-24 and Table 9-7a of SCVHP 2012) covering the development area and
offsite utility alignments. However, based on staff’'s assessment and research, including
accessing the SCVHA GeoBrowser (20232022), the site is mapped as Fee Zone B.
Pursuant to the SCVHP, mitigation for temporary and permanent impacts for habitat
conversion is provided as BI10O-20; implementation of this measure would ensure that
impacts to habitat are fully mitigated. This measure also ensures that foraging habitat for
wildlife is replaced, protected, and monitored in perpetuity, pursuant to the SCVHP. With
incorporation of BIO-3 through BI10O-5 and BI10O-20, impacts to burrowing owls would
be reduced to a less than significant level.

Operation

Less Than Significant with Mitigation Incorporated. The proposed project is considered a
“covered project” under the SCVHP. The Santa Clara Valley Habitat Agency (SCVHA) leads
the implementation of the SCVHP, although fees for this project are paid to the City of
San Jose. The SCVHP defines measures to avoid, minimize, and mitigate impacts on
covered species and their habitats. These measures are described as conditions on
covered activities designed to achieve the following objectives:

e Provide avoidance of covered species during implementation of covered activities
throughout the study area.

e Prevent take of individuals from covered activities as prohibited by law.

e Minimize adverse effects on natural communities and covered species where
conservation actions will take place.
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e Avoid and minimize impacts on jurisdictional wetlands and waters throughout the
study area.

Non-Point Source Nitrogen Emission and Deposition

To be consistent with the SCVHP, the applicant is required to pay a nitrogen deposition
fee, in-lieu of providing compensatory mitigation, for projects that result in atmospheric
nitrogen emissions. Nitrogen deposition is the input of nitrogen oxide (NOx) and ammonia
(NH3) “atmospherically derived pollutants” (ADP) primarily nitric acid (HNO3), from the
atmosphere to the biosphere. Nitrogen deposition sources are primarily vehicle,
agriculture, and industrial emissions (including power plants). The fee is determined by
the number of new vehicle trips for the proposed project. However, this nitrogen
deposition fee is only assessed on mobile emission sources because it was not feasible to
calculate impacts from point source emissions at the time the SCVHP was being prepared
(SCVHP 2012). The project’s backup generators would also contribute (as a point source
of emissions) to nitrogen deposition; staff also therefore analyzed nitrogen deposition
from the testing and maintenance of the backup generators to potential sensitive
habitats.

The proposed project would generate a maximum of 306 new daily vehicle trips during
operations (Jacobs 2021x, Table 5, page 29). For new daily vehicle trips, the nitrogen
deposition fee is calculated by taking the number of new daily vehicle trips and multiplying
it by the nitrogen deposition fee of $5.3350 (currently)_(SCVHA 20262). For permanent
impacts the daily vehicle trips (306) multiplied by $5.3%50 results in a nitrogen deposition
fee of $1;642-861,683.00. Because the project proponent has yet to mitigate for these
impacts, staff proposes B10-18, requiring the one-time payment of a nitrogen deposition
fee, which would reduce impacts non-point sources to below the level of significance.

Point Source Nitrogen Emission and Deposition

Testing and maintenance of the backup generators would result in NOx emissions.
Nitrogen deposition is the input of nitrogen oxide (NOx) and ammonia (NH3)
“atmospherically derived pollutants” (ADP) primarily nitric acid (HNO3), from the
atmosphere to the biosphere. Nitrogen deposition sources are primarily vehicle,
agriculture, and industrial emissions (including power plants).

The applicant performed an analysis of the potential nitrogen deposition related to the
project’'s generators using AERMOD, which resulted in a maximum modeled annual
deposition of 1.16 kg N/ha/yr, at the southern fence line of the project (Jacobs 20210,
page 3.4-25). This analysis, however, did not account for background existing nitrogen
deposition or provide nitrogen deposition isopleths, and so CEC Biological Resource staff,
in concert with CEC Air Quality staff, have undertaken an independent analysis, as
described further below. This analysis covers a six-—-mile radius, as this is the typical
deposition zone for NOx in staff's experience. Please also refer to Appendix C for
additional information regarding these calculations and the underlying methodology.
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Mechanisms by which nitrogen deposition can lead to impacts on sensitive species include
changes in species composition among native plants and the enhancement of invasive
species such as grasses (Fenn et al. 2003, Weiss 2006, and CEC 2006). The increased
dominance and growth of invasive annual non-native species is especially prevalent in
low biomass vegetation communities that are naturally nitrogen-limited (e.g., serpentine
soils). Nitrogen deposition artificially fertilizes the soil and creates better conditions for
non-native species to persist and to ultimately displace native species, resulting in type
conversion (conversion of one habitat type to another). Increased nitrogen deposition in
nitrogen poor soils has allowed for the proliferation of non-native species that can crowd
out native species. For this project, as an example, species affected would be most
beautiful jewelflower (Streptanthus albidus ssp. peramoenus).

One approach for quantifying nitrogen deposition is through “critical load.” Critical load is
defined as the input of a pollutant below which no detrimental ecological effects have
been documented to occur over long-term studies. Several NOx-sensitive habitats occur
within six miles of the project site: Northern Coastal Salt Marsh Habitat, critical habitat,
Northern Coastal salt marsh, and serpentine habitat.

Staff worked with the Santa Clara Valley Habitat Agency (which implements the SCVHP)
and reviewed previous projects such as the Great Oaks South-SV1 project (20-SPPE-01)
to determine appropriate mitigation for point source nitrogen deposition impacts from the
proposed project. CDFW and USFWS had no feedback to share (CEC 2021l and CEC
2021m). These sensitive habitats are discussed further below.

Northern Coastal Salt Marsh Habitat. Special-status species such as: salt marsh
common yellowthroat, California Ridgway’s rail (Rallus /ongirostris obsoletus), yellow rail
(Coturnicops noveboracensis), Alameda song sparrow (Melospiza melodia pusillula),
salt-marsh harvest mouse, salt marsh wandering shrew (Sorex vagrans halicoetes), Point
Reyes birds’-beak (Cordylanthus maritimus ssp. palustris) and saline clover (7rifolium
depauperatum var. hydrophilum) occur in northern coastal salt marsh habitat within a 6-
mile radius of the project site. Northern coastal salt marsh is considered a sensitive
natural community by the CDFW'’s California Natural Diversity Database (CNDDB 2021).

Salt marsh habitat has a high tolerance of nitrogen input because of its open nutrient
cycle (Pardo et. al. 2011, pg. 3071). Critical load has been estimated to be in the range
of 30-40 kilogram of nitrogen per hectare per year (kg N/ha/yr) for early successional
salt marsh (Achermann and Bobbink 2002, Bobbink et. al. 2010, pg. 47), and 50-100 kg
N/ha/yr for intertidal wetlands and 63-400 kg N/ha/yr for intertidal salt marshes (Pardo
et. al. 2011, pg. 3059).

Conservative modeling using AERMOD, performed by CEC staff yielded estimated levels
of nitrogen deposition of between 0.01 and 1.8 kg N/ha/yr within a six-mile radius of the
project, see Figure 4.4-1.
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It is understood that emissions from the proposed project would not be the only source
of nitrogen deposition in sensitive habitat. There are existing industrial stationary (point)
sources (such as Los Esteros Critical Energy Facility, which went operational in 2003) as
well as mobile sources (i.e., transportation) in the project area that collectively contribute
to elevated local and regional nitrogen deposition. To account for this, staff also acquired
shapefiles for the Community Multiscale Air Quality (CMAQ 2012) modeling-predicted
values of annual total deposition and used data from 2012. According to the most
currently available data, background nitrogen deposition at the Northern Coastal Salt
Marsh for 2012 is estimated to be 11.39 kg N/ha/y (CMAQ 2012; Figure 4.4-2).

While the data from CMAQ (2012) is dated, it is the most current data available to staff,
and furthermore, is considered to still be conservative in values reported. This is
documented by the Santa Clara Valley Habitat Plan Final Environmental Impact Report/
Environmental Impact Statement Volume I, which states that “Overall ozone levels in the
Bay Area, however, are expected to decrease over time (Santa Clara County 2012, page
16-12). For example, the Bay Area AQMD [Air Quality Management District] predicts that
Bay Area NOx emissions would decrease from 521 tons per day to 357 tons per day by
2020. This decrease in emissions would be the result of extensive mitigation efforts at
the federal, state, and local levels.”

From this data, staff used the most conservative values to determine impacts to biological
resources. Nitrogen deposition attributed to the project combined with the background
nitrogen values discussed above would be substantially below critical load for salt-marsh
habitats. Thus, nitrogen deposition from the project would have a less than significant
impact on the habitat of special-status species such as saline clover, Point Reyes birds’-
beak, California Ridgway'’s rail, salt marsh common yellowthroat, Alameda song sparrow,
yellow rail, salt-marsh wandering shrew, and salt-marsh harvest mouse (among others).
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Serpentine Soils. Serpentine soils and associated plants such as most beautiful
jewelflower (Streptanthus albidus ssp. peramoenus) are designated nitrogen-sensitive
pursuant to the SCVHP (SCVHP 2012; Figure 3-4) and are also listed under General Plan
policy 1-6. No sensitive wildlife species are mapped in this area (CNDDB 2021) but may
also occur. Serpentine bedrock is mapped within 6 miles of the project site, see Figure
4.4-3. Background (existing) nitrogen deposition in this area is currently mapped at 9.19
kg N/ha/yr, see Figure 4.4-2. According to Pardo et al (2011) serpentine habitat has a
critical load limit of 6.0 kg N/ha/yr (page 3,058). Project deposition for this area is
modeled by Air Quality staff (using AERMOD; see Section 4.3 Air Quality) to be
approximately zero (Figure 4.4-3). These figures are conservative, given the means in
which they were modeled by Air Quality staff, such as modeling Tier 2 engines (the project
proposes Tier 4 engines) for the administrative generators as they represent the worst-
case NOx emission sources, and selecting the maximum rate modeled in any of the 5
years for plotting, and assuming all NOx (in terms of NO from the stack) and all NH3
converts to atmospheric nitrogen see Section 4.3 Air Quality and Appendix C).
Therefore, no impacts to serpentine habitat would occur.

Critical habitat. Critical habitat is a type of special status habitat is defined by the
USFWS, and consists of appropriate habitat for the Western snowy plover (Charadrius
nivosus nivosus), California red-legged frog (CRLF; Rana draytonir, formerly Rana aurora
draytoni), Alameda whipsnake (Masticophis lateralis euryxanthus), California tiger
salamander (Ambystoma californiense), vernal pool tadpole shrimp (Lepidurus packard)),
and Contra Costa goldfields (Lasthenia conjugens), to the north and east of the project
just within six miles of the project, where nitrogen deposition could have an impact. This
conclusion is based on staff’'s experience with the geographical extents of NOx deposition
(Figure 4.4-1).

Alameda whipsnake critical habitat consists of “...northern coastal sage scrub and coastal
sage. Rock outcrops, rock crevices and mammal burrows are important features of their
habitat because they provide safe escape from predators and heat and a place to
hibernate. The areas where the Alameda whipsnake are most commonly found occur on
“east, south, southeast, and southwest facing slopes” (USFWS, 2021a), and while within
the 6-mile nitrogen deposition modeled for the project (Figure 4.4-1), nitrogen
deposition is expected to be zero kg N/ha/yr. Therefore, this special-status habitat has
been dismissed from further analysis.

California tiger salamander critical habitat consists of "California’s Central Valley
grasslands and the oak savannah plant communities of California’s Central Valley, the
Sierra Nevada and Coast ranges, and San Francisco Bay, below approximately 1,500 feet
(457 meters).” (CDFG 2012b). Further, habitat is “fishless, seasonal or semi-permanent
wetlands to reproduce, with surrounding terrestrial migration and dispersal habitat that
contains active ground squirrel or gopher burrows to serve as underground retreats.”
(CDFG 2012a). Additionally, this habitat is considered sensitive by the CDFW and the
Santa Clara Valley Habitat Agency. Oak woodland habitat for the California tiger
salamander occurs within the 6-mile nitrogen deposition zone (Figure 4.4-1), which may
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affect the California tiger salamander. Critical load for this habitat is predicted at 10-14
kg N/ha/yr (Pardo et al 2011), and background NOx deposition is modeled at 6.57 to 9.19
kg N/ha/yr (Figure 4.4-2). Predicted (modeled) NOx deposition from the project is zero
kg N/ha/yr. Therefore, no indirect impacts would occur, and this species has been
dismissed from further analysis.

California red-legged frog critical habitat. CRLF habitat consists of riverine habitat, in
“aquatic habitats including pools and backwaters within streams and creeks, ponds,
marshes, springs, sag ponds, dune ponds and lagoons” (USFWS 2002). Background NOx
deposition is modeled at 6.57 to 9.19 kg N/ha/yr (Figure 4.4-2). Project NOx deposition
has been modeled at zero kg N/ha/yr (Figure 4.4-1); this habitat and species have
therefore been dismissed from further consideration of adverse nitrogen deposition
impacts, as no impacts would occur.

Western snowy plover critical habitat. Western snowy plover habitat consists of “coastal
beaches, sand spits, dune-backed beaches, sparsely-vegetated dunes, beaches at creek
and river mouths, and salt pans at lagoons and estuaries. Less common nesting habitats
include bluff-backed beaches, dredged material disposal sites, salt pond levees, dry salt
ponds, and river bars. In winter, Western snowy plovers are found on many of the
beaches used for nesting as well as on beaches where they do not nest, in man-made
salt ponds, and on estuarine sand and mud flats” (USFWS 2007). This habitat, loosely
considered intertidal salt marsh per Pardo et al, 2011 due to habitat consisting of dune
and beach habitat, which would experience tidal influence, has a critical load of 63-100
kg N/ha/yr, see Figure 4.4-1. The background NOx depositional rate per CMAQ is 11.39
kg N/ha/yr (Figure 4.4-2), therefore, no significant impacts are expected as project NOx
deposition in the area is conservatively modeled to be 0.01 kg N/ha/yr (Figure 4.4-1
and Appendix C).

Vernal pool tadpole shrimp critical habitat. This species occupies "ephemeral freshwater
habitats, including alkaline pools, clay flats, vernal lakes, vernal pools, vernal swales, and
other seasonal wetlands in California” (USFWS 2007b). The background NOx depositional
rate per CMAQ is 11.39 kg N/ha/yr (Figure 4.4-2), therefore, no impacts are expected
as project NOx deposition in the area is conservatively modeled to be zero kg N/ha/yr
(Figure 4.4-1).

Contra Costa goldfields critical habitat. This species typically grows in vernal pools,
swales, moist flats, and depressions within a grassland matrix (USFWS 2021b).
Background NOx depositional rate per CMAQ is 11.39 kg N/ha/yr (Figure 4.4-2),
therefore, no impacts are expected as project NOx deposition in the area is conservatively
modeled to be zero kg N/ha/yr (Figure 4.4-1).
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b. Would the project have a substantial adverse effect on any riparian
habitat or other sensitive natural community identified in local or
regional plans, policies, and regulations or by the California
Department of Fish and Wildlife or U.S. Fish and Wildlife Service?

Construction

Less Than Significant with Mitigation Incorporated. Riparian habitat occurs along Coyote
Creek, which is located adjacent to the eastern boundary. A 100-foot buffer from the toe
of the levee is incorporated within the design; therefore, the project would comply with
the riparian setback requirements of the City of San Jose (General Plan), the City of San
Jose Riparian Corridor Policy and Bird-Safe Design, and the SCVHP. Because no work
would take place within the riparian corridor associated with Coyote Creek, development
of the site would not constitute a significant effect on sensitive and protected habitat
communities, with implementation of BIO-7 and BI1O-13. These measures are necessary
to reduce impacts to riparian habitat or other sensitive natural community. With
implementation of BIO-7 and BI10O-13, impacts to riparian habitat or other sensitive
natural community would be reduced to a less than significant level (as explained further
under impact criterion “a”, above). Impacts to other sensitive communities as defined by
the CDFW, USFWS, and the SCVHP (2012), such as serpentine bedrock and its associated
flora and fauna, and USFWS-designated critical habitat (further described above in
criterion “a”), would be avoided.

Operation

Less Than Significant with Mitigation Incorporated. The implementation of the National
Pollutant Discharge Elimination System (Section 4.10 Hydrology and Water Quality
Section) requires Low Impact Development-based storm water treatment controls to
treat post-construction storm water runoff intended to maintain or restore the site’s
natural hydrologic functions, maximizing opportunities for infiltration and
evapotranspiration, and using storm water as a resource. It also requires proper
installation, operation, and maintenance of storm water treatment measures. Impacts
from operation and maintenance of the project would be less than those anticipated
during construction for storm water.

Habitat sensitive to nitrogen deposition is discussed under CEQA criterion “a”, above. A
measure requiring a one-time fee payment for new daily vehicle trips shall be paid for
mobile emission sources to mitigate operational impacts to these sensitive communities.
With implementation of B10-18, impacts to these sensitive communities would be
reduced to a less than significant level. In accordance with General Plan Policy ER-1.5-6,
serpentine and critical habitat (oak woodlands) would be outside of nitrogen deposition
zones and therefore no impacts would occur. Impacts to riparian habitats or areas
regulated by the U.S. Army Corps of Engineers (USACE), RWQCB, or CDFW would be
considered significant. The applicant has proposed a measure to ensure that
requirements of the CDFW, USACE, and the RWQCB are followed within those agencies’
respective purview, including obtaining any permits required for the construction of the
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utility lines in the offsite infrastructure alignment areas, as well as compliance with any
additional conditions attached to any required permits and monitoring requirements (if
any). Staff evaluated this measure in the context of the potential impacts to riparian
habitats or areas regulated by the above-listed agencies and concludes this measure is
sufficient to reduce impacts. Staff proposes BIO-11 to reduce impacts to riparian habitats
or areas regulated by the above-listed agencies to a less than significant level. Also, BIO-
7 would be necessary to reduce impacts to riparian habitats or area regulated by the
above-listed agencies. The applicant proposed a measure requiring the payment of fees,
consistent with the SCVHP (Conditions 3, 4, and 12 from Chapter 6, along with Table 9-
11) for impacts to wetlands. Staff reviewed this measure in the context of impacts to
wetlands and concludes the measure is sufficient to reduce impacts. Staff proposes B10-
15 to ensure that the required fees are paid, should the project impact onsite wetlands.
With implementation of BIO-7, BIO-11, and BIO-13, impacts to riparian habitat or
other sensitive natural communities are reduced to a less than significant level. Further,
the project design incorporates bioswales with each of the two onsite buildings (Jacobs
2019a, Section 2.1), to further manage storm water and prevent degradation of Coyote
Creek.

c. Would the project have a substantial adverse effect on state or
federally protected wetlands (including, but not limited to, marsh,
vernal pool, coastal, etc.) through direct removal, filling, hydrological
interruption, or other means?

Construction and Operation

Less Than Significant with Mitigation Incorporated. A small wetland occurs to the
southwest of the project site (0.066 acre). Further, Jacobs (2019a) states that “a
depression exists along the proposed utility line corridors immediately west of the PG&E
substation, and historical photography from available aerial imagery shows that this area
has held ponded water at some points in the past (Figure 3.4-2 Jacobs 2019a). This
feature is potentially a wetland. Immediately adjacent to the eastern boundary of the
project is the Coyote Creek riparian corridor; however, no work will be conducted within
100 feet of the toe of the Coyote Creek levee or near the small wetland.” It is
undetermined if the project may impact this wetland (Jacobs 2019a), as mitigation
measures including an Aquatic Resources Delineation Report have been proposed by the
project applicant. Staff has evaluated the applicant's measures in the context of impacts
to wetlands and concludes the measures are sufficient to reduce impacts. The measures
would require a biological monitor to be present daily during utility line construction in
the vicinity of the wetland, require the removal of wetland vegetation and/or trees be
limited to the minimum extent, require all seed mixtures used for revegetation of the
impacted wetland area to be locally native or sterile nonnative species only, and require
an aquatic resources delineation covering the entire project area.

Staff proposes B10-8, requiring a biological monitor, BIO-9, requiring limited removal
of wetland vegetation and/or trees, BI1O-10, requiring reseeding with locally native or
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sterile nonnative species, and B10-14, requiring an aquatic resources delineation. B10-
11 would also be protective of wetlands as the measure requires compliance
requirements of the USACE, RWQCB, or CDFW for riparian habitats or areas regulated by
these agencies.

If wetlands are impacted, a wetland development fee is necessary pursuant to the SCVHP
(SCVHP 2012, Condition 12, page 2-39). Therefore, staff proposes BIO-19, requiring
that mitigation fees are paid pursuant to the Santa Clara Valley Habitat Plan (Table 9-11)
if onsite wetlands are developed or impacted.

Impacts to the onsite wetland could also impact the Congdon’s tarplant. BIO-15 requires
that prior to any disturbance of the onsite wetland, performance of protocol-level surveys
for the Congdon's tarplant during blooming season to reduce impacts to this species. For
more detail about impacts to the Congdon’s tarplant see impact criterion, “a”. BIO-13,
requiring a WEAP, would also ensure that onsite construction personnel are aware of and
avoid any inadvertent impacts to wetlands, such as trampling or grubbing/grading.

With implementation of BIO-8 through B10-11, B10-13 through B10-15, and BIO-
19, impacts to state of federally protected wetlands would be reduced to a less than
significant level.

d. Would the project interfere substantially with the movement of any
native resident or migratory fish or wildlife species or with
established native resident or migratory wildlife corridors, or impede
the use of wildlife nursery sites?

Construction and Operation

Less Than Significant Impact. The proposed project would not occur in a wildlife
movement corridor. It would have no impact on the movement of native resident or
migratory fish or wildlife species. The Coyote Creek corridor, located approximately 100
feet to the east of the proposed project, is the closest area where movement or migration
of native resident wildlife species would occur. Impacts to the Coyote Creek corridor, such
as glint and glare (lighting) are covered by Section 4.1 Aesthetics, which concludes
that a “Less Than Significant Impact” would occur. “Construction and operation of the
project would not create a new source of substantial light or glare adversely affecting day
or nighttime views in the area”.

Storm water or pollutant runoff (discussed further in Section 4.10 Hydrology and
Water Quality) would be controlled via a National Pollutant Discharge Elimination
System General Permit for Storm Water Discharges Associated with Construction and
Land Disturbance Activities (Construction General Permit) administered by the State
Water Resources Control Board. Prior to any ground-disturbing construction activity, the
applicant must comply with the Construction General Permit, which includes preparation
of a construction Storm Water Pollution Prevention Plan. This is considered a less than
significant impact and no mitigation has been imposed.
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e. Would the project conflict with any local policies or ordinances
protecting biological resources, such as a tree preservation policy or
ordinance?

Construction and Operation

Less Than Significant with Mitigation Incorporated. A tree survey was conducted by Lisa
Harris, ISA Certified Arborist #WE-9977A with HMH Engineers on September 18, 2015
(San Jose 2017a, Appendix E). Twenty-four trees were found to be of ordinance-size
onsite, per the City of San Jose Tree Ordinance. No trees are located within the off-site
utility alignment areas, and the trees along the roadway improvements are outside the
fenceline, as depicted in photos shown in a Cultural Resources survey (TN #236296).
Final data regarding tree removal will need to be collected and transmitted to the Director
or Director’s designee with the City of San Jose Department of Planning, Building, and
Code Enforcement (PGBE), or the Director’s designee.

General Plan Policy MS-21.4 and Policy MS-21.5d protect native and nonnative trees
(“ordinance trees”). The applicant has proposed a measure that requires that the project
site, including linear alignments and the bike path are surveyed by a certified arborist or
biologist and a Tree Protection Plan TPP is to be prepared. Staff evaluated this measure
in the context of impacts to trees and concludes the measure is sufficient to reduce
impacts. All project design measures for impacts to trees that may be retained are subject
to agreement with the Director (or their Designee) with the City of San Jose PBCE in
accordance with the provisions of the City’s Tree Preservation Ordinance. Staff proposes
BI10O-12 to would ensure that ordinance trees are protected during construction.

If tree(s) need to be removed, a tree removal permit would be required from the City
should any ordinance-sized trees be removed. This permit process requires the
replacement of removed tree(s), thus.; this would reduce any adverse impacts to a less
than significant level and thus the project would not conflict with local policies or
ordinances protecting biological resources. Additionally, a WEAP (B10-13) would ensure
no significant impacts to trees would occur. With implementation of BIO-12 and BIO-
13, impacts to ordinance-sized trees (including non-natives as specified within City policy)
would be reduced to a less than significant level.
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f. Would the project conflict with the provisions of an adopted Habitat
Conservation Plan, Natural Communities Conservation Plan, or other
approved local, regional, or state habitat conservation plan?

Construction and Operation

Less Than Significant with Mitigation Incorporated. The Santa Clara Valley Habitat Plan
(SCVHP 2012) provides for the protection and recovery of resources over a 519,000-acre
study area encompassing most of the land in Santa Clara County.

Operation and maintenance of the proposed project would not conflict with the provisions
of an adopted Habitat Conservation Plan (the SCVHP), Natural Communities Conservation
Plan, or other approved local, regional, or State habitat conservation plan or result in a
significant direct or indirect impact after mitigation. Non-point source emissions are
considered in the SCVHP. As discussed above in impact criterion “a”, non-point source
emissions from the project would be significant without mitigation. Implementation of
B10-18 would reduce the projects impacts from nitrogen deposition, and the project
owner has agreed to pay fees to the City for habitat loss. These measures would reduce
impacts to less than significant after implementation.

4.4.3 Mitigation Measures

BI10O-1: If initial site disturbance activities, including tree, shrub, or vegetation removal,
are to occur during the breeding season February 15t to August 315 inclusive, a qualified
biologist shall conduct pre-construction surveys for nesting migratory birds onsite and
within 250 feet (for raptors) of the site, where accessible. The survey shall occur within
7 days of the onset of ground disturbance if disturbances are to commence between
February 1%t and June 30™ and within 30 days prior to the onset of ground disturbance
between July 1%t and August 31%. If a nesting migratory bird were to be detected, an
appropriate construction-free buffer shall be established in consultation with the
California Department of Fish and Wildlife (CDFW) and the Santa Clara Valley Habitat
Agency. The actual size of the buffer, which shall be determined by the project’s qualified
biologist, would depend on species, topography, and type of activity that would occur in
the vicinity of the nest. The project buffer would be monitored periodically by the project
biologist to verify compliance. After the nest is completed, as determined by the biologist,
the buffer would no longer be required. The project owner shall notify the city of San
Jose Director of the Department of Planning, Building and Code Enforcement or their
designee of a nesting bird within 24 hours of detection, including sharing avoidance
(buffer) placement and size.

B10O-2: The SCVHP identifies the project site to be within 250 feet of potentially suitable
tricolored blackbird nesting habitat occurring along Coyote Creek. The project applicant
shall conduct surveys for tricolored blackbirds within 250 feet of this habitat, where visual
access is possible, prior to start of construction following protocols in Condition 17 in
Chapter 6 of the SCVHP. Such protocols include the following:
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e Prior to any ground disturbance, a qualified biologist shall complete a background
assessment to determine if there has been nesting at the site or near the site in the
past 5 years. This includes checking the CNDDB, contacting local experts, and looking
for evidence of historical nesting (i.e., old nests).

e If nesting in the past 5 years is not evident, the qualified biologist shall conduct a
preconstruction survey in areas identified in the habitat survey as supporting potential
tricolored blackbird nesting habitat. Surveys shall be made at the appropriate times
of year when nesting use is expected to occur and shall document the presence or
absence of nesting colonies of tricolored blackbird. Surveys shall conclude no more
than 2 calendar days prior to construction, per Condition 17 of Chapter 6 in the SCVHP.

e Should a nesting colony of tricolored blackbirds be located, a 250-foot construction-
free buffer shall be established from the edge of all hydric vegetation associated with
the nest site and the buffer shall be avoided, and the CDFW and USFWS shall be
notified immediately.

e If construction occurs in the project site during the nesting season and when the 250-
foot buffer is in place around active nesting habitat, a qualified biologist shall conduct
periodic monitoring of the site to confirm that the 250-foot buffer is enforced. The
biologist shall have the authority to increase the buffer size if needed based on
tricolored blackbird behavior at the active nesting area.

e If active tricolored blackbird nesting occurs within 250 feet of the project site and
offsite utility alignment areas and construction occurs during the active nesting period
resulting in the need for a buffer, the qualified biologist shall conduct training for
construction personnel in avoidance procedures, buffer zones, and safety protocols to
verify no impacts to the nest.

The project owner shall notify the city of San Jose Director or their designee, the CDFW,
and the USFWS within 24 hours of detection of tricolored blackbird nests and all avoidance
measures taken.

B10-3: If necessary, to Fe-mitigate impacts to_mapped occupied burrowing owl habitat,
the project applicant shall pay the applicable burrowing owl fee as specified in the SCVHP
for each acre of eeeupred—burrowmg owl Hes%rﬂg—habltat |mpacted as a result of prOJect
buildout.

(—appfe*mqa%e{y—GA—E—aeFes-)—Pursuant to the SCVHP (2012) |mpacts to both temporary
and permanent burrowing owl nesting habitat are eurrenthy) to be mitigated, at-a—rate

of-$60;825-peracre(SEVHA-2020)hewever-via the project owner must-paying the most
up-to-date fees as reported by the Santa Clara Valley Habitat Agency. Fees are to be paid
to the Director or Director’s designee with the City of San Jose Department of Planning,
Building and Code enforcement, before or at the time that the grading permit for the
project is issued.

B10-4: The project applicant shall conduct preconstruction surveys to ascertain whether
burrowing owls occupy burrows on the site and along the utility alignments offsite prior
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to construction. The preconstruction surveys shall be performed by a qualified biologist
and shall consist of a minimum of two surveys, with the first survey no more than 14
days prior to initial construction activities (i.e. vegetation removal, grading, excavation,
etc.) and the second survey conducted no more than 2 days prior to initial construction
activities. If no burrowing owls or fresh sign of burrowing owls are observed during
preconstruction surveys, construction may continue. However, if a burrowing owl is
observed during these surveys, occupied burrows shall be identified by the monitoring
biologist and a buffer shall be established, as follows:

e If an active nest is found, a qualified biologist shall study nesting behavior and shall
establish at a minimum a 250-foot non-disturbance buffer around all nest sites, based
on stress response of the birds and the 2012 Staff Report (CDFW 2012). If the
biologist determines that the nest is vacant, the non-disturbance buffer zone may be
removed, in accordance with measures described in the SCVHP. The biologist shall
supervise hand excavation of the burrow to prevent reoccupation only after receiving
approval from the wildlife agencies (CDFW and USFWS) in accordance with Chapter
6, Condition 15 of the SCVHP.

e For permission to encroach within the nest buffer, (February 1st through August 31st),
an Avoidance, Minimization, and Monitoring Plan shall be prepared and approved by
the City and the wildlife agencies prior to such encroachment in accordance with
Chapter 6 of the SCVHP.

An Avoidance, Minimization, and Monitoring Plan shall be prepared, provided to the
agencies, and approved by the City Director or their designee and the wildlife agencies
prior to nest encroachment in accordance with Chapter 6 of the SCVHP.

B10O-5: Should a burrowing owl be located during the non-breeding season (September
through January), a 250-foot buffer shall be established, and construction activities shall
not be allowed within the 250-foot buffer of the active burrow(s) used by any burrowing
owl unless the following avoidance measures are adhered to:

e A qualified biologist shall monitor the owls for at least 3 days prior to construction to
determine baseline foraging behavior (i.e., behavior without construction).

e The same qualified biologist shall monitor the owls during construction. If the biologist
determines there is a change in owl nesting and foraging behavior as a result of
construction activities, these activities shall cease within the 250-foot buffer.

e If the owls are gone from the burrows for at least 1 week, the project applicant may
request approval from the habitat agency to excavate all usable burrows within the
construction area to prevent owls from reoccupying the site. After all usable burrows
are excavated, the buffer zone shall be removed, and construction may continue.

The project owner shall request approval from the Santa Clara Valley Habitat agency to
excavate usable, unoccupied burrows within the project site during the non-breeding
season.
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BIO-6: In the event the voluntary relocation of site burrowing owls does not occur
(defined as owls having vacated the site for 10 or more consecutive days), the project
applicant can request permission to engage in passive relocation during the non-breeding
season through the standard SCVHP application process (Section 6.8 of the SCVHP). If
passive relocation is granted, additional measures may be required by the Habitat Agency.

« If the owls voluntarily vacate the site for 10 or more consecutive days, as documented
by a qualified biologist, the project applicant could seek permission from the Santa
Clara Valley Habitat Agency to have the qualified biologist take measures to collapse
vacated and other suitable burrows to confirm that owls do not recolonize the site, in
accordance with the SCVHP, by preparing a written request and submitting supporting
documentation to the City Director or their designee.

BIO-7: Prior to the start of any grading or other soil disturbing activities, the project
applicant shall be required to prepare a Stormwater Pollution Prevention Plan consistent
with the City’s National Pollutant Discharge Elimination System C3 provisions. The plan
shall be submitted to the Director or Director's designee with the City of San Jose
Department of Planning, Building and Code Enforcement.

BI10-8: A qualified biological monitor shall visit the project site daily during utility line
construction in the vicinity of the wetland to verify that BIO-7 through BIO-11 are being
fully implemented and are effective. Documentation shall be prepared by the biological
monitor and made available to the Director or Director’s designee with the City of San
Jose Department of Planning, Building and Code Enforcement or the Santa Clara Valley
Habitat Agency upon request.

B10-9: Removal of wetland vegetation and/or trees for the installation of the utility line
shall be limited to the minimum extent required. Documentation shall be prepared by the
biological monitor and made available to the Director or Director’s designee with the City
of San Jose Department of Planning, Building and Code Enforcement or the Santa Clara
Valley Habitat Agency upon request.

BI10O-10: The project applicant shall verify that all seed mixtures used for revegetation
of the impacted wetland area shall be locally native or sterile nonnative species only. No
invasive non-native plant species shall be used for revegetation. Documentation shall be
prepared by the biological monitor and made available to the Director or Director’s
designee with the City of San Jose Department of Planning, Building and Code
Enforcement or the Santa Clara Valley Habitat Agency upon request.

BIO-11: The project applicant shall comply with all applicable laws and regulations
regarding requirements of the California Department of Fish and Wildlife, United States
Army Corps of Engineers, and the Regional Water Quality Control Board for aspects of
the project, if any, which fall within those agencies’ respective purview, including
obtaining any permits required for the construction of the utility lines in the offsite
infrastructure alignment areas, as well as compliance with any additional conditions
attached to any required permits and monitoring requirements (if any). Copies of the
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permits, along with an updated Worker Environmental Awareness Program (if necessary
per BIO-13) shall be available to the Director or their designee with the City of San Jose
Department of Planning, Building and Code Enforcement and the Santa Clara Valley
Habitat Agency upon request.

B10O-12: Prior to ground disturbance, the project applicant shall ensure that the project
site, including linear alignments and the bike path have been surveyed by a certified
arborist or biologist and prepare a report. The report, a Tree Protection Plan (TPP), shall
be submitted to the Director or Director’s designee with the City of San Jose Department
of Planning, Building, and Code Enforcement for trees to be preserved_or replaced, if
preservation is not possible. The TPP shall include, but is not limited to, the following:

e Number of trees and location of trees to be protected
e Final landscaping proposal

e Tree Protection Zone (TPZ)

e Size and location of TPZ

e Specific recommendation and suggestions or recommendation for each TPZ if
applicable

e Maintenance methodology for tree protection zones during the entire demolition and
construction period

e Irrigated schedule
e Pruning schedule for preserved trees, if applicable

e Herbicides and other products recommended to be used on preserved trees

e Tree replacement strateqy for removed trees.

B10-13: A worker environmental awareness program biological resources module will
be conducted for onsite construction personnel prior to the start of construction activities.
The module will explain the measure and any other measures developed to prevent
impacts on special-status species, including marsh species (saltmarsh common
yellowthroat and salt marsh harvest mouse) and nesting birds. The module will also
include a description of special-status species and their habitat needs, as well as an
explanation of the status of these species and their protection under Endangered Species
Act, California Endangered Species Act, and other statutes. A brochure will be provided
with color photos of sensitive species, as well as a discussion of any permit measures. A
copy of the program and brochure shall be provided for review and approval to Director
or Director’s designee with the City of San Jose Department of Planning, Building and
Code Enforcement and the Santa Clara Valley Habitat Agency at least 30 days prior to
the start of construction—-fer—prejectHites, and updated as necessary per BIO-11. This
includes the following measures:

e Environmental Inspector: A qualified Environmental Inspector shall verify
implementation and compliance with all mitigation measures. The Environmental

BIOLOGICAL RESOURCES
4.4-31



San Jose Data Center
EIR

Inspector shall have the authority to stop work or determine alternative work practices
where safe to do so, as appropriate, if construction activities are likely to affect
sensitive biological resources.

e Litter and Trash Management: Food scraps, wrappers, food containers, cans, bottles,
and other trash from the project area shall be deposited into closed trash containers.
Trash containers shall be removed from the project work areas at the end of each
working day unless located in an existing substation, potential staging area, or the
switching station site.

e Parking: Vehicles and equipment shall be parked on pavement, existing roads, and
previously disturbed or developed areas, or work areas as identified in this document.

e Work Areas, Staging Areas: Work, staging, vehicle parking, and equipment parking
areas shall be contained within the final areas that are negotiated with the relevant
property owners, or as noted above.

e Wetland and Waters Avoidance: Wetlands and waters as identified in the Aquatic
Resources Delineation Report shall be avoided during all work activities.

e Pets and Firearms: No pets or firearms shall be permitted at the project site.

BI10O-14: An aquatic resources delineation covering the entire project area shall be
conducted. All features that are determined to be jurisdictional under the resource
agencies shall either be avoided, or the relevant permits shall be obtained for project
impacts. Work shall not occur within these jurisdictional features until the relevant permits
have been obtained. A delineation report shall be produced and made available to the
Santa Clara Valley Habitat Agency and the Director or Director’s designee with the City of
San Jose Department of Planning, Building and Code Enforcement.

B10O-15: Prior to any disturbance of the onsite wetland(s), the authorized biologist shall
perform protocol-level surveys for the Congdon's tarplant, during appropriate blooming
season. A report shall be prepared and provided to California Department of Fish and
Wildlife, the Santa Clara Valley Habitat Agency, and the Director or Director's designee
with the City of San Jose Department of Planning, Building and Code Enforcement 30
days prior to any disturbance.

BI10O-16: Pre-construction survey for San Francisco dusky-footed woodrats and ringtail
avoidance.

1. A gualified biologist shall conduct a preconstruction survey for San Francisco dusky-
footed woodrat nests and ringtail individuals no more than 30 days prior to the onset
of construction activities within 50 feet of construction zones. This survey shall be
conducted prior to vegetation removal or initial grading activities.

a. Non-breeding season nest deconstruction for San Francisco dusky-footed woodrat:
Identified nests of the San Francisco dusky-footed woodrat shall be avoided, where
possible. If avoidance is not possible, the nest(s) shall be manually deconstructed
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under supervision of a qualified biologist when helpless young are not present,
typically during the nonbreeding season (October through January).

b. Breeding season temporary buffer for San Francisco dusky-footed woodrat: If it is
determined that San Francisco dusky-footed woodrat young may be present during
the pre-construction survey (e.g. during the breeding season), a suitable buffer
shall be established around the nest until the young are independent enough to
successfully move from the nest.

2. Avoidance of ringtail. If an individual ringtail is identified within the project site during
preconstruction surveys, a follow-up survey shall be conducted within 12- hours of
project initiation. If a ringtail is identified during the second survey, the project
biologist shall continue to monitor the ringtail to ensure that the individual has moved
out of any areas of potential danger of its own volition. Project activities can only
commence once the project biologist has determined that the identified animal has
moved outside of potential danger from project actions.

A report shall be prepared and provided to CDFW, the Santa Clara Valley Habitat Agency,
and the City Director or their designee 30 days prior to any disturbance.

BIO-17: Temporary disturbance to and permanent loss of salt marsh harvest mouse
habitat shall be avoided to the maximum extent practicable. Although avoidance of
wetland impacts is described, further attempts to avoid impacts to potentially suitable
habitat shall be made. Prior to the issuance of building permits, all temporary staging
areas and construction access roads shall be located away from suitable habitat for this
species and limits of all wetlands that are to be avoided shall be clearly demarcated by a
gualified biologist with Environmentally Sensitive Area fencing to avoid inadvertent
disturbance of any habitat outside of the designated construction areas during
construction activities.

Prior to issuance of grading permits and under the supervision of a qualified biological
monitor, a barrier to exclude salt marsh harvest mice from impact areas shall be installed
at the perimeter of all project construction areas that are located within 50 feet of
potential salt marsh harvest mouse, and checked weekly by the qualified biologist for any
breaches, rips, or tears. This barrier, which shall be constructed under the guidance of a
qualified biologist, shall consist of a 3-foot tall, tight cloth or smooth plastic silt fence toed
into the soil at least three inches deep and supported with stakes.

Documentation of this mitigation measure shall be provided to the Director or Director’s
designee with the City of San Jose Department of Planning, Building and Code
enforcement 30 days prior to any disturbance, and made available to the Santa Clara
Valley Habitat Agency upon request.

B10-18: Pursuant to the 2012 Santa Clara Valley Habitat Plan (SCVHP) (Chapter 6 and
Section 9, Table 9-7b), prior to any ground disturbance, a one-time fee payment for new
daily vehicle trips shall be paid for mobile emission sources, as based on the appropriate
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fees and worksheet (year current to construction) in the Habitat Agency Fee
Schedule2826-SEVHR, or most recent Nitrogen Deposition Fee Worksheet. Fees are paid
to the Santa Clara Valley Habitat Agency.

B10-19: Prior to (and only if) the onsite wetlands are developed or impacted; mitigation
fees pursuant to the Santa Clara Valley Habitat Plan Table 9-11 must be paid to the
Director or Director’s designee with the City of San Jose Department of Planning, Building
and Code enforcement.

B10O-20: The project owner shall pay, before or at the time that the grading permit for
the project is issued, the SCVHA Land Cover Fee and Temporary Impact Fee. The project

owner shall pay such fees according to the updated SCVHA fee schedule at the time of
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