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DECISION

I. INTRODUCTION

On November 15, 2019, Microsoft Corporation (Applicant), submitted to the California
Energy Commission (CEC)! an application for a small powerplant exemption for the
proposed San Jose City Backup Generating Facility in Santa Clara County, California;
this initial application was superseded by an amended application (Application),?
submitted August 20, 2021. Applicant proposes to install and operate two diesel-fired
backup generators, with a nameplate capacity of 1.25 megawatts (MW) and 0.5 MW,
respectively, and 224 natural gas internal combustion backup generators, each with a
nameplate capacity of 0.45 MW (collectively, the Backup Generators).3

! The CEC is formally known as the “State Energy Resources Conservation and Development
Commission.” (Pub. Resources Code, § 25200.)

2 Information about this Application, including a link to the electronic docket, may be found on the CEC’s
San Jose Data Center webpage at https://www.energy.ca.gov/powerplant/reciprocating-engine/san-jose-
data-center. Documents related to this Application may be found in the CEC's online docket at
https://efiling.energy.ca.gov/Lists/DocketLog.aspx?docketnumber=19-SPPE-04.

3 Exhibit (Ex.) 200, p. 1-1. For additional details on the Data Center, Backup Generators, and other
Project features, please see “The Proposed Project” section (II) of this Decision, below.
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The Backup Generators would not generate more than 99.0 MW of electricity
collectively, even though their nameplate capacity would exceed 99.0 MW for
redundancy,* as discussed below in section (V)(A) regarding generating capacity.

The Backup Generators would provide an uninterruptible power supply to the San Jose
Data Center (Data Center) in the event of an interruption of the electrical supply
delivered to the facility by Pacific Gas & Electric (PG&E),> and supplied either by PG&E
or by the community choice aggregator, San Jose Clean Energy.® The power generated
by the Backup Generators could not be distributed off-site and could only be used to
support the maximum demand requirements of the Data Center, which would be up to
99.0 MW./

The Application was submitted to the CEC pursuant to Public Resources Code section
25541. The Warren-Alquist State Energy Resources Conservation and Development Act
(Warren-Alquist Act)® grants the CEC the exclusive jurisdiction to approve or deny
applications for the construction and operation of thermal powerplants that have the
capacity to generate 50 MW or more of electricity.® Section 25541 creates an exemption
to this exclusive jurisdiction that is referred to as a Small Power Plant Exemption
(SPPE).

To grant an exemption, the CEC must make three distinct findings:

e the proposed powerplant has a generating capacity up to 100 MW;

e no substantial adverse impact on energy resources will result from the
construction or operation of the powerplant; and

e no substantial adverse impact on the environment will result from the
construction or operation of the powerplant.1°

4 Ex. 201, Appen. A, p. 6; Ex. 200, pp. 3-4 — 3-6, 3-11. Redundancy refers to the existence of additional
generators so that there is increased reliability. See /d. at pp. 3-4, 3-11.

> Ex. 200, p. 1-1; Ex. 201, Appen. A, p. 1.

6 The Final Environmental Impact Report indicates that Applicant has the option of purchasing energy
from either PG&E or San Jose Clean Energy. See Ex. 200, p. 4.8-15.

7 See id. at p. 1-1.

8 Pub. Resources Code, § 25000 et seg.

9 See Pub. Resources Code, §§ 25110, 25120, 25500.

10 pub. Resources Code, § 25541.
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In addition, the CEC is required by law to serve as the “lead agency” under the
California Environmental Quality Act (CEQA)! for SPPE applications.? Under CEQA,
“project” means the “whole of an action.”?3 Accordingly, we evaluated the entire
proposed project, i.e., the Data Center, Backup Generators, and other project features
(collectively, the “Project”) under CEQA.

Based on the record of this proceeding,!* we find that: a) the Backup Generators
constituting the thermal powerplant at issue would have a combined maximum
generating capacity of 99.0 MW; b) that no substantial adverse impact on the
environment or energy resources would result from the construction or operation of the
Project; and c) that the potential impacts of the construction and operation of the
Project have been thoroughly and adequately analyzed in compliance with CEQA. The
latter two findings are also made in our capacity as lead agency under CEQA.

II. THE PROPOSED PROJECT
A. Location

The Project would be constructed on an approximately 64.5 acre site at 1657 Alviso
Milpitas Road in the City of San José, California (Project Site).!> The Project Site is
zoned Light Industrial (LI) in the City’s General Plan.t® The Project Site consists of
undeveloped open fields, with sludge drying beds associated with the San Jose-Santa
Clara Regional Wastewater Facility to the north and Coyote Creek to the east.!” The
site is bordered along the south by Alviso Milpitas Road.!® Adjacent to the site to the
west is a PG&E substation and the Los Esteros Critical Energy Facility.® There are no

11 The CEQA statutes (Pub. Resources Code, § 21000 et seg.), and the Guidelines for the Implementation
of CEQA (Cal. Code Regs., tit. 14, § 15000 et seq.) (Guidelines), detail the protocol by which state and
local agencies comply with CEQA requirements. We refer to the statute and the Guidelines collectively as
“CEQA.” We will cite to the Guidelines as “Guidelines, § ___.”

12 pub. Resources Code, § 25519(c).

13 Guidelines, § 15378.

14 Under the CEC’s regulations, the hearing record consists of: (1) all documents, filed comments,
materials, oral statements, or testimony received into evidence by the committee or commission at a
hearing; (2) public comment, including comments from other government agencies, offered orally at a
hearing, or written comments received into the record at a hearing; (3) any materials or facts officially
noticed by the committee or commission at a hearing; and (4) all transcripts of evidentiary hearings. (Cal.
Code Regs., tit. 20, § 1212(b)(1).)

15 Ex. 200, pp. 1-1, 3-1, 3-6.

16 Id. at pp. 4.11-3, 4.11-6.

7 Id. at p. 4.11-1,

18 Id. at p. 3-1.

19 See /d. at pp. 3-3, 4.11-1.



airports within 2 miles of the Project and the Project is not located within a
comprehensive land use plan for any airport.2°

The Project is within the jurisdictional boundaries of the Bay Area Air Quality
Management District (BAAQMD), which regulates the stationary sources of air pollution
in counties in the San Francisco Bay Area Air Basin, including Santa Clara County.?!

B. Description

The Project comprises the construction and operation of the following elements:
Data Center

The Data Center would consist of two single-story buildings. The northern building is
approximately 244,676 square feet in size, and the southern building is approximately
152,283 square feet, for a total of approximately 396,914 square feet.22 Each building
includes administrative space, storage areas, and loading docks.??* The maximum total
Data Center electricity demand is the sum of the electricity demand of its components:
Information Technology (IT) equipment; the cooling of the IT servers and bays;
ancillary electrical/telecommunications equipment; and other component electricity
demands (administrative, heat rejection, and safety/ security).?* When the Data Center
is at full load, its maximum combined load would not exceed 99.0 MW.2>

Backup Generators

A total of 226 Backup Generators would ensure reliable operation of the Data Center in
the event of loss of power from PG&E.2® Of those Backup Generators, 224 of those
would be Enchanted Rock 21.9-litre engines that would be powered by renewable
natural gas,?’ each with a nameplate capacity of 0.45 MW to provide electrical power to
support Data Center IT uses in the event of loss of power.?2 These natural gas fired
generators would be supplied with fuel from the onsite metering yard which is

20 Id. at pp. 4.9-12, 4.11-3 — 4.11-4.

2 Id. at pp. 4.3-2 — 4.3-3.

2 Id. at pp. 3-4 — 3-5.

2 Id. at p. 3-5.

24 Id. at pp. 3-4 — 3-5.

25 Ex. 201, Appen. A, p. 6; Ex. 200, p. 4.6-2.

26 Ex, 200, pp. 3-4 — 3-6.

27 Applicant proposes to use renewable natural gas and renewable diesel “to the maximum extent
feasible.” Ex. 43, p. 3.3-33; see also Ex. 200, pp. 4.8-13 - 4.8-20.

28 Ex. 200, pp. 3-4, 3-12.
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interconnected to PG&E's Lines 101 and 109 via a pipeline that extends approximately
75 feet off the southern property line.??

The Final EIR states that the natural gas Backup Generators would be run primarily for
testing and maintenance purposes, but would also operate when there was an
interruption of the electrical supply, or pursuant to dispatch for load shedding, demand
response, and behind-the-meter resource adequacy.3? Applicant intends to participate in
PG&E's Base Interruptible Program (BIP), which was designed to reduce electrical loads
on PG&E's system when the California Independent System Operator issues a
curtailment notice.3! The BIP program would require the Project to reduce its load by
disconnecting from the electrical grid and self-generating its required electrical load
with the natural gas generators.32 That quantity of electric power would then be
available to PG&E’s grid.33 Applicant states that BIP participation is voluntary, and
participation is predicated upon participants being available for up to 180 hours per
year with a maximum of one event per day and no more than 10 events per month.34
Further, Applicant states that historically BIP participation has not been called for more
than 30 hours annually in the last 12 years.3®

Applicant expects to perform testing and maintenance of each natural gas generator bi-
weekly for approximately 20 minutes.3® If the natural gas generators are operated to
provide load shedding, demand response, or resource adequacy, the generators would
not require maintenance and testing operation until the next regularly scheduled testing
event.3’

The other two generators would be Tier 4 diesel generators, one a Caterpillar Model
3512C generator with a nameplate capacity of 1.25 MW, and the other a Cummins
Model QSX15 generator with a nameplate capacity of 0.5 MW, that would support
administrative functions—such as fire monitoring and other emergency building
operations—during electrical outages, for the northern and southern building,
respectively.3® These administrative generators would each include a diesel fuel tank

2 Id. at p. 3-13.

30 1d, at p. 3-16.

31 Id, at p. 3-17.

32 Jbid.

33 Jbid.

% I, at p. 4.3-1.

35 Jbid.; Ex. 56, p. 11.
36 Ex. 200, p. 3-17.

37 Ibid.

3 Id. at pp. 3-5, 3-12.



located underneath each generator that could store enough fuel to operate the
generator for approximately 48 hours.3? These generators would be run during electrical
outages, and would also operate up to 42 hours per year per engine for routine testing
and maintenance.*

New Substation

The Project includes a new onsite 115 kilovolt (kV) substation, which will provide the
electricity to the Data Center.*!

Distribution Lines to Existing Substation

The existing, adjacent PG&E Los Esteros Substation would be modified to include two
new 115 KV circuit breakers, disconnect switches, and other required devices.*? The
Project would require 1,100-foot-long 115 kV underground cables to connect the Los
Esteros Substation to the new 115 kV substation.*

Off-Site Development

The Project would include several offsite connections to potable and recycled water
pipelines, to sanitary sewer and storm water pipelines, to electrical lines, and to natural
gas pipelines, and would also include an access road from the northern Project
boundary to Zanker Road.** Zanker Road would be widened, an extension of Nortech
Parkway would be constructed, and a new signalized intersection would be
constructed.*> The Project also includes the extension of an existing bike trail to
connect with the new Nortech Parkway bike trail.4¢

C. Objectives

Applicant states that its Project objectives include meeting the continuing need for a
data center to support the San Jose region’s growing business and workforce

population and ensuring that the Data Center reduces the time it takes to access data.*’
In order to meet those objectives, computer servers must be housed in environmentally

3 Id. at p. 3-13.

40 Id. at pp. 3-5, 4.3-28.

4 1d. at p. 3-11.

42 Jbid.

43 Ibid.; see also /d. at p. 3-10.
4 Id. atp. 3-6.

% Id. at p. 3-11.

6 Jbid.

47 Ex. 43, p. 2-32.



controlled structures, and must have appropriate reliability, requiring uninterrupted
power.*® Applicant seeks to incorporate reliable, commercially available, and feasible
backup generators using primarily renewable fuels.*® The Project objectives set forth in
the Final Environmental Impact Report mirror the objectives set forth in the
Application.~®

III. PROCEDURAL HISTORY

On November 15, 2019, Applicant applied to the CEC for an SPPE for the Backup
Generators.”! The CEC appointed a Committee consisting of Commissioners Karen
Douglas, Presiding Member, and Patricia Monahan, Associate Member, at the December
11, 2019, CEC Business Meeting.>?

By letter dated December 17, 2019, CEC Staff (Staff) contacted six California Native
American tribes and nations about the Project and invited their participation in
consultation pursuant to the CEC’s Tribal Consultation Policy.>3 Follow-up letters were
sent on September 30, 2021.°* One tribe requested cultural resources sensitivity
training for workers, two tribes requested Native American monitors, and one tribe
requested additional documentation, consultation, and a face-to-face visit.>> In
response to the tribes’ requests, Staff included mitigation requirements that define the
gualifications for California Native American monitors and their role in monitoring and a
workforce environmental awareness program.>® Staff also provided documentation to
the tribe that requested documentation; however, because of the COVID-19 pandemic,
a face-to-face visit was not possible, and the tribe did not respond to offers for a video
consultation.” The CEC did not receive any requests for formal notification from tribes
that have traditional and cultural affiliation with the geographic area of the proposed
Project that would trigger CEQA's notification or consultation requirements.>8

On January 6, 2020, Staff filed a Notice of Receipt of an Application for a Small Power

48 Jbid.

49 Jbid.

50 Ex. 200, pp. 5-2 - 5-3.

51 See Ex. 1; Ex. 43, p. 1-1.
52 TN 231265.

>3 TN 232833.

>4 Ex. 200, p. 4.5-17.

> Id. at p. 4-5-13.

56 Jd. at pp. 4.5-26 — 4.5-27.
7 Id. at p. 4.5-17.

58 Pub. Resources Code, § 21080.3.1.



Plant Exemption for the San Jose City Data Center (19-SPPE-04).>° Staff published that
notice in local newspapers on May 8, 2020, in English®® and on May 9, 2020, in
Vietnamese. 5!

Also on January 6, 2020, Staff docketed a Request for Agency Participation in the
Review of the San Jose City Data Center.%? This request was mailed to local, state, and
federal agencies.®3

On January 23, 2020, California Unions for Reliable Energy (CURE) filed a Petition to
Intervene,® and the Committee granted CURE’s unopposed petition on February 14,
2020.%5

The Committee held a Committee Conference on April 28, 2020, to discuss the SPPE
process, scheduling, and issues about the Project.%®

On February 1, 2021, Staff filed a Notice of Preparation of a Draft Environmental
Impact Report (Notice of Preparation).6” The Notice of Preparation informed the Office
of Planning and Research, responsible and trustee agencies, and interested persons
that the CEC was preparing an Environmental Impact Report (EIR) to evaluate the
potential environmental impacts associated with the Project.®® The Notice of Preparation
specifically sought the views of agencies regarding the scope and content of the
environmental information germane to the agencies’ statutory responsibilities in
connection with the proposed Project.®

On February 5, 2021, Staff issued notice of a public scoping meeting for February 19,
2021.70 Staff published that notice in English,”! Spanish,’? and Vietnamese.’”? Following
the scoping meeting, the CEC received written comments from BAAQMD,’# the Native

39 TN 231392.
60 TN 233058.
61 TN 233136.
62 TN 231393.
63 Jbid,

64 TN 231653.
65 TN 233285.
66 TN 232773.
67 TN 236537.
8 Id. at p. 1.
9 Jbid.

70 TN 236655.
L Ibid.

72 TN 236701.
73 TN 236702.
74 TN 236946.



American Heritage Commission,’> California Department of Fish and Wildlife,”® and
Organizacion Comunidad de Alviso.””

On August 20, 2021, Applicant filed an SPPE Application Supplemental Filing.”® The
supplemental filing revised the Application to replace all but two of the 42 originally
proposed diesel-fired generators with natural gas generators; the two administrative
functions diesel-fired generators were retained.”?

On October 27, 2021, Robert Sarvey filed a Petition to Intervene.®? On November 29,
2021, the Committee granted the petition as to the issues of alternatives, air quality,
energy resources, greenhouse gas emissions, public health, and hazards and hazardous
materials, but denied Mr. Sarvey’s request to address “recent attempts to limit public
participation in commission proceedings.”®!

Staff released the Draft EIR for public review on December 23, 2021,82 and issued a
Notice of Availability of a Draft EIR (Notice of Availability).83 Staff sent the Notice of
Availability to property owners near the Project Site, responsible and trustee agencies,
the county clerk, and the State Clearinghouse;®* this Notice of Availability began a 45-
day public review and comment period that ended on February 7, 2022.8> The Draft EIR
states that Staff also mailed notification of the availability of the Draft EIR to all
occupants contiguous to the Project Site.8 When the public review and comment
period® on the Draft EIR ended, comments had been received from County of Santa
Clara Parks and Recreation Department,88 Ada Marquez,® BAAQMD,?° Claire Warshaw,?!

7> TN 236948.

76 TN 236949.

77 TN 236959.

78 Exs. 43, 44, 45, 46, 47, 48, 49, 50, 51.

7% Ex. 43, p. 1-1.

80 TN 240150.

81 TN 240731.

82 TN 241076.

83 TN 241077.

8 Id. at p. 9.

8 Id. at p. 8.

86 TN 241076; see also Exhibit 200, p. 2-4.

87 pub. Resources Code, § 21082.1(c)(4); Guidelines, § 15105(a) (the public review period on an EIR
submitted to the State Clearinghouse for review by state agencies shall be at least 45 days unless a
shorter period is approved).

8 TN 241447.

89 TNs 241455, 241456, 241457, 241458, 241474, 241475, 241476, 241477, 241478, 241479, 241480,
241482.

0 TN 241462.

1 TN 241463.



and Applicant.?? On February 8, 2022, after the comment period ended, Ada Marquez
filed a response to Applicant’s comments,®3 and on February 23, 2022, Applicant filed
responses to BAAQMD’s comments.?*

On February 28, 2022, Staff released a Final EIR,?> consisting of the Draft EIR, the
comments received on the Draft EIR prior to the close of the public comment period,
and Staff’s responses to those comments.

At the March 24, 2022, Business Meeting, the CEC amended its Committee
assignments, appointing Commissioner Monahan as Presiding Member and
Commissioner Kourtney Vaccaro as Associate Member for the Committee assigned to
this proceeding.®®

Staff filed an Addendum to the Final EIR that modified requirements to the Health and
Safety Plan on March 29, 2022 (March 29th Addendum).®” Staff also filed a Mitigation
Monitoring and Reporting Program (MMRP) on March 29, 2022.%8

On April 4, 2022, Applicant filed Opening Testimony.?® On April 7, 2022, Staff filed
Opening Testimony.1% On April 28, 2022, Intervenor Robert Sarvey filed Testimony19!
and two supporting exhibits.1%2 No party filed reply testimony.

On April 29, 2022, the Committee filed a Notice of Prehearing Conference and
Evidentiary Hearing, Revised Scheduling Order, and Further Orders.193 The Notice
established a date of May 18, 2022, for the Prehearing Conference and scheduled the
Evidentiary Hearing for May 26, 2022.1%4 The Parties!?> were ordered to file Prehearing
Conference Statements, including a list of proposed exhibits, by May 12, 2022.1% In the
Notice the Committee requested information from the Parties about matters related to

2 TN 241464.

3 TN 241481.

94 EX. 66.

% Exs. 200, 201.

% TN 242445.

97 Ex. 202.

%8 Ex. 203.

% See Ex. 69.

100 See Ex. 204.

101 TN 242877.

102 TNs 242876, 242875.

103 TN 242888.

104 Id. at p 2.

105 There were four independent parties to this proceeding: Applicant, Staff (pursuant to Cal. Code Regs.,
tit. 20, § 1937), Intervenor CURE, and Intervenor Sarvey.
106 TN 242888, p. 17.
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air quality and biological resources.'%” The Notice directed the Parties to provide
responses to the Committee questions in attachments to their Prehearing Conference
Statements. 108

On May 4, 2022, the City of San José submitted a letter in which it agreed to act as the
enforcement agency for the MMRP. 109

On May 9, 2022, CURE filed a motion to be removed as a party,!19 and on May 12,
2022, the Committee granted CURE’s motion.11!

On May 12, 2022, Staff filed its Prehearing Conference Statement, which included an
exhibit list and responses to the Committee’s questions.!12 Intervenor Sarvey filed a
Prehearing Conference Statement which did not include an exhibit list.113 Applicant filed
a Prehearing Conference Statement, which included an exhibit list and responses to the
Committee’s questions.11* Applicant’s filing also included a Motion in Limine to Exclude
Intervenor Robert Sarvey’s Purported Rebuttal Testimony and Exhibits and Limit
Participation at Evidentiary Hearing.!1>

On May 16, 2022, the Hearing Officer filed a memo to the docket!!® regarding the
statement in Intervenor Sarvey’s Prehearing Conference Statement!!’ that he would not
be offering any exhibits into evidence. The memo pointed out that Intervenor Sarvey
had filed three documents identified as Exhibits 400, 401, and 402,18 but had not
submitted an exhibit list as directed by the Committee’s Notice of Prehearing
Conference and Evidentiary Hearing.'1® The memo stated that if Intervenor Sarvey
sought to introduce those three documents into evidence, they would need to be
identified on an exhibit list docketed prior to the Prehearing Conference.??

197 Id. at pp. 8 — 10.

18 14, at p. 8.

109 Ex, 205. Staff filed this letter on May 5, 2022.
10 TN 242968.

11 TN 243023.

112 Ex, 206.

113 TN 243032.

114 TN 243039.

15 1bid.

116 TN 243098.

117 TN 243032.

118 TN 243098; see TNs 242877, 242876, 242875.
119 TN 243098; see also TN 242888.

120 TN 243098.
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The Committee held a Prehearing Conference on May 18, 2022.121 At the Prehearing
Conference all Parties confirmed that there were no disputed topics requiring
adjudication.22 Intervenor Sarvey affirmed that he did not intend to submit any
documents into evidence, and he would not be opposing the Project.!23 Based on this
affirmation, Applicant withdrew its Motion in Limine.1?4

On May 26, 2022, the Committee conducted an Evidentiary Hearing as required by the
CEC's regulations.12?> During the Evidentiary Hearing, the Parties moved documentary
evidence into the hearing record.1® No oral evidence was introduced into the hearing
record, and no witnesses were examined.'?” The public had the opportunity to provide
comments on the Project and the Final EIR during the Evidentiary Hearing, but no
comments were provided.128

The Committee closed the evidentiary record on June 14, 2022.12°0On July 1, 2022, the
Committee issued a Proposed Decision recommending that the CEC grant an
exemption from the CEC'’s certification process for the San Jose City Backup
Generating Facility after making findings that it has a generating capacity of more than
50 MW but less than 100 MW and that no substantial adverse effect on the environment
or energy resources would result from the construction and operation of the proposed
facility.**® The Proposed Decision also contains a finding that the Project will not cause
any significant adverse environmental impacts with implementation of the Project design
features and mitigation measures imposed by this Decision, which incorporates the
Final EIR and March 29th Addendum by reference.

The Notice of Availability of the Committee Proposed Decision, Notice of Public
Comment Period, and Notice of California Energy Commission Hearing required the
Parties, public, and interested public agencies to submit written comments on the
Proposed Decision by July 11, 2022, and offered the opportunity to participate in public

121 TN 243431. The Reporter’s Transcripts of the Prehearing Conference and of the Evidentiary Hearing
are cited as “date of hearing, RT page:line — page:line.” For example: 5/18/22 RT 77:16 — 78:12.
122 1, at 5/18/22 RT 30:7 — 32:6.

123 Id. at 5/18/22 RT 23:4 — 25:7.

124 Id, at 5/18/22 RT 25:9 — 25:24.

125 TN 243485; Cal. Code Regs., tit. 20, § 1944.

126 TN 243485, 5/26/22 RT 15:6 — 17:25.

127 Id. at 5/26/22 RT 14:5 — 14:10.

128 1, at 5/26/22 RT 20:20 — 21:24.

129 TN 243525.

130 TN TBD.
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comment at the CEC hearing, scheduled to be held during the CEC's July 13, 2022,
Business Meeting.!3!

IV.ENVIRONMENTAL IMPACT REPORT

A. Legal Requirements for an EIR; Adequacy of the Final EIR

The environmental analysis of the Project is contained in the Final EIR!3? and March
29th Addendum,!33 attached to this Decision as Appendices A and B, and hereby
incorporated by reference into this Decision. Pursuant to CEQA, a final EIR shall include
the following:134

1. The draft EIR or a revision of the draft.13>

The Final EIR and March 29th Addendum contain a revision of the Draft EIR,
identifying additions and deletions with underline and strikethrough text.13¢

2. A table of contents or index.137
The Final EIR contains a table of contents.138

3. A brief summary including: an identification of each significant impact along with
the proposed mitigation measure or alternative that would reduce or avoid each
impact; a discussion of the areas of controversy; and an identification of issues to be
resolved, including the choice among alternatives and how to mitigate significant
impacts.t3°

Section one of the Final EIR contains a summary including an identification of each
potentially significant impact with a proposed mitigation measure to reduce the
potential impact, choice of alternatives, and discussion of known controversy and
issues resolved.140

131 TN TBD.

132 Fx, 200.

133 Ex. 202.

134 Guidelines, § 15120.

135 Guidelines, § 15132(a).

136 See, e.g., Ex. 200, p. 1-1.

137 Guidelines, § 15122.

138 Ex, 200, pp. i — .

139 Guidelines, § 15123.

140 Ex, 200, Section 1 (Summary).
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4. A project description including: the precise location and boundaries of the
proposed project; a statement of the objectives sought by the proposed project,
including the underlying purpose; a general description of the project’s technical,
economic, and environmental characteristics; and a statement briefly describing the
intended uses of the EIR.1*

The Final EIR contains a complete description of the Project, a map of its location,
Project objectives, and a statement of the intended use of the EIR.14?

5. Description of the environmental setting.!43

The Final EIR is divided into 21 topical sections, each section of which contains an
adequate analysis of the environmental setting.144

6. Consideration and discussion of environmental impacts including significant
environmental effects of the project and growth-inducing impacts,4> and effects not
found to be significant.146

The Final EIR is divided into 21 topical sections. Each section contains a checklist
that adequately summarizes the potential of the Project to have environmental or
energy resource impacts. Each section then contains an analysis, with citation to the
record, of the Project’s potentially significant environmental effects, effects found
not to be significant, and conclusions summarized in the opening checklist. The Final
EIR also contains an adequate analysis of the Project’s growth-inducing impacts.4’

7. Consideration and discussion of mitigation measures proposed to minimize
significant effects.148

The Final EIR is divided into 21 topical sections, which sufficiently consider and
discuss mitigation measures proposed to minimize significant effects.'#® The Final
EIR also summarizes the mitigation measures.?>® The March 29th Addendum makes

141 Guidelines, § 15124.

142 Ex, 200, Section 3 (Project Description).

143 Guidelines, § 15125.

144 Ex. 200, Section 4 (Environmental Setting, Environmental Impacts and Mitigation).
145 Guidelines, §§ 15126, 15126.2, 15126.4, 15127.

146 Guidelines, § 15128.

147 Ex. 200, Section 4 (Environmental Setting, Environmental Impacts and Mitigation).
148 Guidelines, § 15126.4.

149 Ex, 200, Section 4 (Environmental Setting, Environmental Impacts and Mitigation).
150 Ex. 200, pp. 1-2 — 1-27.
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minor modifications to mitigation measures HAZ-1 and HAZ-2 that clarify the
mitigation measures and does not add any significant new information.°1

8. Consideration and discussion of alternatives to the proposed project including:
evaluation of a reasonable range of alternatives that would attain most of the basic
project objectives and avoid or substantially lessen any significant effects of the
project; evaluation and analysis of a “no-project” alternative; identification of an
environmentally superior alternative; identification of alternatives that were
considered but rejected and reasons for their elimination; and a discussion of any
significant effects of an alternative additional to the significant effects of the
Project.1>2

The Final EIR sufficiently considers, evaluates, and discusses a reasonable range of
alternatives to the Project including a no-project alternative, identifies
environmentally superior alternatives, and presents alternatives that were
considered but rejected and reasons for their elimination.!>3

9. Discussion of cumulative impacts.1>*

The Final EIR is divided into 21 topical sections that sufficiently discuss the Project’s
cumulative impacts in the context of the discussions of the individual topics.1>> The
Final EIR also contains a section dedicated to discussion of cumulative impacts.1°

10. Comments on the Draft EIR and responses to significant points raised in the
review and consultation process.!>’

Section seven of the Final EIR includes comments on the Draft EIR and adequate
responses to those comments.1>8 The Final EIR also includes a discussion of known
controversy and issues to be resolved.!>®

11. Organizations and persons consulted in preparing the EIR.160

151 Ex. 202, pp. 1-3.

152 Guidelines, § 15126.6.

153 Ex. 200, Section 5 (Alternatives).

154 Guidelines, § 15130.

155 Ex. 200, Section 4 (Environmental Setting, Environmental Impacts and Mitigation).
156 Id. at pp. 4.20-4 — 4.20-14.

157 Guidelines, § 15132(b).

158 Ex, 201, Section 7 (Response to Comments).

159 Ex, 200, pp. 1-23 — 1-27.

160 Guidelines, § 15129.
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Section 6 of the Final EIR lists authors and reviewers of the Final EIR.16! Other
organizations and persons consulted are described in the relevant individual topics in
the Final EIR.162

In exercising our independent judgment about the Project, and in preparing the
discussion herein, we have reviewed and considered the Final EIR and the March 29th
Addendum, together with all comments received and responses made during the course
of this proceeding, and the evidence presented during the evidentiary hearing, as
contained in the hearing record.

We find that substantial evidence exists that the Final EIR and March 29th Addendum
have been prepared as required by law.

B. Mitigation Monitoring or Reporting Program

Under CEQA when a lead agency adopts mitigation measures for a project, it must also
adopt a program for monitoring or reporting on the mitigation measures it has
imposed. 163 The program serves to ensure that mitigation measures adopted through
CEQA are implemented in a timely fashion and in accordance with the terms of project
approval.1®* We assume granting of the SPPE triggers the requirement to adopt such a
program.16>

In this proceeding, Staff proposed mitigation measures for air quality, biological
resources, cultural and tribal cultural resources, geology and soils, greenhouse gas
emissions, hazards and hazardous materials, noise, and transportation;6¢ Staff included
those mitigation measures in its Mitigation Monitoring and Reporting Program
(MMRP).167 We hereby adopt, and incorporate by reference, the MMRP attached to this
Decision as Appendix C as the MMRP for the Project, to be overseen by the City of San
José. With the imposition and implementation of the mitigation measures in the MMRP,
together with the Project features included in the Application, we find that the potential
impacts to air quality, biological resources, cultural and tribal cultural resources,

161 Ex, 200, p. 6-1.

162 See, e.g., /id. at pp. 3-18, 4.4-11, 4.4-12.

163 Guidelines, § 15097(a).

164 See Jbid.

165 Residents Against Specific Plan 380 v. County of Riverside (2017) 9 Cal.App.5th 941, 962 (County
complied with CEQA when MMRP was part of final project approval, as opposed to earlier consideration of
project).

166 Ex, 200, pp. 1-2 — 1-22.

167 Ex. 203.
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geology and soils, greenhouse gas emissions, hazards and hazardous materials, noise,
and transportation are less than significant.

The City of San José has agreed to monitor Applicant’s performance of the mitigation
measures we adopt.1®8 “A public agency may delegate reporting or monitoring
responsibilities to another public agency or to a private entity which accepts the
delegation. 169

V. DISCUSSION

In evaluating the Project, as for all SPPE applications, the CEC fulfills its CEQA
obligations and requirements mandated by the CEC’s regulations with a quasi-
adjudicative hearing process.'’? This process provides opportunities for robust public
participation, for parties to submit evidence on the analyses and conclusions of the
environmental documentation, and for the CEC to make pertinent findings of fact and
conclusions of law.

Our consideration of the Project includes an evaluation of the Application, the Final EIR
and March 29th Addendum, comments on the Draft EIR, the hearing record, and public
comment. The discussion below addresses our assessment of the Project under CEQA
and the Warren-Alquist Act in the context of the three dispositive questions:

v Is the Backup Generating Facility a thermal powerplant with a generating
capacity of up to 100 MW?

v" Will a substantial adverse impact on energy resources result from the
construction or operation of the Project?

v" Will a substantial adverse impact on the environment result from the
construction or operation of the Project?

A. The Backup Generators Have a Combined Generating Capacity of 99
MW.

The Warren-Alquist Act defines a thermal powerplant as “any stationary or floating
electrical generating facility using any source of thermal energy, with a generating
capacity of 50 megawatts or more, and any facilities appurtenant thereto.””! As

168 Fx, 205.

169 Guidelines, § 15097(a).

170 Cal. Code Regs., tit. 20, § 1944.
171 pyb. Resources Code, § 25120.
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discussed below, the uncontested evidence shows that the Backup Generators
constitute a thermal powerplant with a generating capacity in excess of 50 MW.

The only CEC regulation that defines generating capacity is Section 2003.172 In the Final
EIR, Staffl’3 states that the Backup Generators are not steam or combustion turbine
generators and therefore Section 2003 is not controlling in this proceeding.’# The
Project would include 224 natural gas internal combustion engine generators, each with
a nameplate output capacity of 0.45 MW and continuous steady-state output capacity of
0.34 MW, and two diesel-fired generators, one with a nameplate capacity of 1.25 MW
and one with a nameplate capacity of 0.5 MW.17>

The Backup Generators would provide emergency backup power supply for the Data
Center only during interruptions of electric service from PG&E, during an emergency, or
as part of a load shedding program to support grid reliability.1”¢ The Backup Generators
would be electrically isolated from the PG&E electrical transmission grid with no means
to deliver electricity offsite of the Data Center (PG&E's distribution line would only allow
power to flow in one direction — from PG&E to the Data Center).1””

For isolated facilities such as this one, Staff bases its jurisdictional analyses on the net
MW that can be delivered for “use” (i.e., to a data center facility or the electricity grid),
not the gross or nameplate rating.1”8 Staff states that for Backup Generators isolated
from the electricity grid, the maximum load being served is determinative and not the
combined net capacity of the installed Backup Generators.’? Here, the maximum load
of the Data Center would not exceed 99 MW.180 As a result, Staff concludes that
“[w]hile the Data Center has an apparent installed generation capacity slightly greater
than 100 MW . . . the ‘extra’ MW installed are redundant,” and “[i]n no case would the
maximum facility-wide load demand exceed 99 MW due to physical constraints built into
the project.”181

172 Cal. Code Regs., tit. 20, § 2003.
173 Unless specified otherwise, all references to Staff in this section refer to Staff’s analyses, conclusions,
and discussions in the Final EIR.
174 Ex. 201, Appen. A, p. 3.

17> Id. at Appen. A, p. 1.

176 Jbid.

177 Ibid.

178 Id. at Appen. A, p. 2.

179 Ibid.

180 14, at Appen. A, p. 6.

181 Id. at Appen. A, pp. 1 - 2.
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In addition, Staff found that the maximum demand of 99 MW would be fixed by the
specification and installation of electrical buses and panels, switchyards, and breakers
that would have an upper electrical capacity limit.182 Staff concluded that the Backup
Generators will not generate electricity in excess of 99 MW.183

Section 2003(a) states: “The ‘generating’ capacity of an electric generating facility
means the maximum gross rating of the plant’s turbine generator(s), in megawatts .
. . minus the minimum auxiliary demand.” (Emphasis added.) The Backup Generators in
this Project are not turbine generators. However, we find that the principles in
establishing generating capacity for turbine generators can also apply to internal
combustion engines, such as the Backup Generators. Thus, under these principles, we
identify the maximum gross rating, defined as the output in MW at those conditions
that yield the highest generating capacity on a continuous basis. While Section 2003
states that the maximum gross rating cannot be limited by an operator’s discretion to
lower output or by temporary design modifications, we believe it is also true that the
maximum gross rating can be limited by permanent design modifications that limit
output. Additionally, when a facility is not connected to an electric distribution system
such as the grid, its maximum gross rating cannot exceed that of its connected
demand. We see no practical differences among 1) adding a device to a grid-connected
powerplant that permanently constrains generation, 2) connecting a generating facility
to a demand with a permanent circuit that limits the amount of electricity that can be
delivered from the generating facility, or 3) permanently limiting the size of the demand
to which the generation is connected. All three are examples of permanent and actual
constraints on generation.

In this case, the record shows that the maximum demand of the Data Center is 99 MW
and that the demand is fixed by the use of electrical equipment that has an upper
electrical capacity limit.18* Thus, even though the natural gas and diesel Backup
Generators have a combined nameplate capacity that exceeds 100 MW, the maximum
generating capacity of those Backup Generators is limited to the maximum demand of
the Data Center of 99 MW.

Thus, we find that the Backup Generators have a maximum generating capacity of 99
MW, which will not exceed 100 MW. To ensure that the generating capacity remains at

182 Id. at Appen. A, p. 5.
183 Id. at Appen. A, p. 7.
184 Ibid.
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99 MW, based on the Data Center demand and as analyzed by the Final EIR, we adopt
Condition of Exemption PD-1 to read as follows:

Condition of Exemption PD-1. Notice of Events Affecting
Electrical Demand of the Facility.

The granting of the Small Power Plant Exemption for the San Jose City
Backup Generating Facility is specifically conditioned on the existing
configuration of the San Jose City Data Center and on its demand for
electricity not exceeding 99 MW. The Project owner may not alter the
configuration or equipment of the San Jose City Data Center if the
demand for electricity would then increase or if generation capacity would
exceed 99 MW. If the Project owner in the future desires to alter the
configuration or equipment of the San Jose City Data Center in a manner
that may result in an increase in electrical demand, any such alteration,
change, or modification shall be subject to the requirements set forth in
the regulations of the CEC relating to changes in Project design,
operation, or performance and amendments to Commission Decisions, as
they may exist at that time.

We also adopt Condition of Exemption PD-2, as stated below, to ensure that the
electricity produced by the Backup Generators will be used only by the Data Center,
thereby making the demand limit of the Data Center the permanent restriction on
generating capacity.

Condition of Exemption PD-2. Notice of Events Affecting Off-Site
Distribution of Energy Generated by the Facility.

The granting of the Small Power Plant Exemption for the San Jose City
Backup Generating Facility is specifically conditioned on the power
generated being used exclusively by the San Jose City Data Center. At no
time shall the Project owner or operator allow power generated by the
San Jose City Backup Generating Facility to be used for any other facility,
property, or use, including, but not limited to, delivery to the electric
distribution system without the express written approval of the CEC.

With the adoption and implementation of Conditions of Exemption PD-1 and PD-2, we
find that the Project has been, and will be, limited to a maximum demand of 99 MW
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and therefore the maximum generation capacity of the Backup Generators is less than
100 MW.

B. Potential Energy Impacts: The Final EIR establishes that no substantial
adverse impact on energy resources will result from the construction or
operation of the Backup Generators or the Project.

The Final EIR concludes that the Project would not have significant adverse impacts on
energy resources.!® This conclusion was not contested. To determine whether an SPPE
may be granted pursuant to the Warren-Alquist Act, we must find that the Project has
no “substantial adverse impact on energy resources.”18 The Warren-Alquist Act does
not define the phrase “substantial adverse impact on energy resources,” so we examine
it by reference to similar standards under CEQA, including the Project’s energy
consumption during construction or operation and whether the Project conflicts with or
obstructs state or local plans for renewable energy or energy efficiency.!®’

We find that the Final EIR thoroughly analyzes the potential impacts on energy
resources from Project construction and operation and the Project’s consistency with
state and local plans for renewable energy and energy efficiency. The Final EIR
concludes that the Project will have less than significant impacts on energy and energy
resources.!® The Final EIR also concludes that the Project will not conflict with state or
local plans for renewable energy or energy efficiency.® Based on substantial evidence
in the record, and finding no evidence to the contrary, we concur with the Final EIR and
conclude that the Project would not have a substantial adverse impact on energy
resources.

C. Potential Environmental Impacts: The Final EIR establishes that no
substantial adverse impact on the environment will result from the
construction or operation of the Backup Generators or the Project.

The Final EIR concludes that with the implementation of mitigation measures, the
Project would not have any significant adverse impacts on the environment.!°? This
conclusion was not contested by any party. To determine whether an SPPE may be
granted pursuant to the Warren-Alquist Act, we must find that the Project has no

185 Ex. 200, pp. 4.6-1 — 4.6-8.

186 pyb. Resources Code, § 25541.

187 Guidelines, Appen. F and Appen. G.
188 Ex, 200, pp. 4.6-1 - 4.6-6.

189 Id. at pp. 4.6-6 - 4.6-7.

190 14, at p. 1-2.
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“substantial adverse impact on the environment.”2°! The Warren-Alquist Act does not
define the phrase “substantial adverse impact on the environment,” so, again, we
examine it by reference to similar standards under CEQA.

One of the basic purposes of CEQA is to inform government decisionmakers and the
public about the potential significant environmental effects of proposed activities.1?? An
EIR meets the purpose of CEQA by adequately informing the public and the CEC about
the environmental effects of a Project, including analyzing the significant environmental
effects of a proposed project, identifying alternatives, and disclosing possible ways to
reduce or avoid possible environmental damage.!93

Here, the Final EIR!** includes an analysis of the Project’s environmental setting and
effects on the environment. The Final EIR finds that there will be no impacts from the
Project on Agriculture and Forestry Resources, Mineral Resources, and Wildfire, and
that impacts in the areas of Aesthetics, Energy and Energy Resources, Hydrology and
Water Quality, Land Use and Planning, Population and Housing, Public Services,
Recreation, and Utilities and Service Systems are less than significant.'®> The Final EIR
finds that impacts in the areas of Air Quality, Biological Resources, Cultural and Tribal
Cultural Resources, Geology and Soils (paleontology), Greenhouse Gas Emissions,
Hazards and Hazardous Materials, Noise, and Transportation are potentially
significant;°® however, the Final EIR incorporates proposed mitigation measures to
reduce those potentially significant impacts of the Project to less than significant
levels.1%” The Final EIR evaluates the Mandatory Findings of Significance!®® and finds
that, with mitigation incorporated, the Project will have less than significant impacts
related to degrading biological, aesthetic, cultural, or paleontological resources, and to
cumulative impacts.!®® The Final EIR also finds that the Project will have a less than
significant impact related to adverse effects on human beings.2%° The Final EIR
discusses the effects of the Project in each topical area through the lens of
environmental justice and finds that the Project will not have any significant effects on
environmental justice populations.?®! The Final EIR also contains a discussion of

191 pyb, Resources Code, § 25541.
192 Guidelines, § 15002(a)(1).

193 14, § 15002(F).

194 Ex. 200.

195 Id. at p. 1-2.

196 1bid.

197 Id. at pp. 4.1-1 — 4.21-25.

198 pub. Resources Code, § 21081.
199 Ex. 200, pp. 4.20-1 - 4.20-4.
200 14, at p. 4.20-15.

201 Id, at pp. 4.21-12 - 4.21-23,
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alternatives to the Project2°2 and copies of the public comments received on the Draft
EIR and responses thereto.2%3 The Final EIR concludes that all potentially significant
impacts will be mitigated to less than significant levels, and therefore the Project will
not have a significant adverse impact on the environment.2%4

The analysis, findings, and conclusions in the Final EIR were not contested by any
party, were supported by substantial evidence, and do not require further discussion.
However, the Committee, in its Notice of Prehearing Conference and Evidentiary
Hearing,2% asked the Parties to provide further information regarding the Final EIR’s air
quality analysis and biological resources analysis. In this section of the Decision, we
briefly discuss these questions and the responses received from the Parties to inform
our conclusion on the environmental impacts of the Project.

i. The Committee’s Air Quality Questions

The Committee’s first question was related to the Project’s contribution to potential
cumulative concentrations of ambient particulate matter during the Project’s
construction.2% Specifically, the Committee noted that the Final EIR states that the
modeled annual PM10%%7 concentrations would exceed the significant impact levels
(SILs) used by Staff, and also states that the annual PM10 emissions at the nearest
residential receptors would be “much lower than the maximum shown.” Similarly, for
PM2.5,2%8 the Final EIR states that the maximum modeled 24-hour PM2.5
concentrations would exceed the SILs used by Staff and “would decrease rapidly with
distance from the fence line.” These statements did not indicate, however, whether the
emissions at the fence line would fall below the applicable thresholds of significance.

The Committee therefore asked Staff to identify: (i) the estimated annual PM10
concentrations at the nearest residential receptor (identified in the Final EIR as the
nearest sensitive receptor?®®) and determine whether they fall below the significance
thresholds used by Staff; and (ii) the estimated 24-hour PM2.5 concentrations at the

202 1d, at pp. 5-1 — 5-21.

203 Ex, 201, pp. 7-1 — 7-74.

204 Ex, 200, p. 1-2.

205 TN 242888.

206 1d. at p. 8.

207 particulate matter with a diameter of 10 microns or less.

208 particulate matter with an aerodynamic diameter less than 2.5 micrometers.
209 Ex. 200, p. 4.3-14.

23



nearest residential receptor and determine whether they fall below the significance
thresholds used by Staff.

Staff21% and Applicant?!! both responded to the Committee’s questions in their
Prehearing Conference Statements. In its response, Staff stated that at the nearest
residential receptors, the annual PM10 concentration would be no greater than 0.16
ug/m3, below the PM10 SIL of 1 pg/m3 for annual impacts, and that the 24-hour PM2.5
concentration at the nearest residential receptors would be no greater than 0.46 pg/m?3,
below the PM2.5 SIL of 1.2 pg/m?3 for 24-hour impacts.212 Both Staff and Applicant cited
to relevant portions of the Final EIR to support these findings.213

The second clarification the Committee requested regarding air quality related to the
Final EIR’s air quality impact analysis (AQIA) for criteria pollutants.?* The Final EIR
includes estimates of emissions impacts associated with operating the Backup
Generators for load shedding and demand response due to the Project’s anticipated
participation in PG&E'’s Base Interruptible Program (BIP).21> However, the Final EIR also
states that use of the natural gas-fired generators and diesel-fired generators for
emergency operations is typically not evaluated during facility permitting and air
districts do not conduct such an assessment, as that modeling would require
speculation that would not yield meaningful information by which to determine Project
impacts.?1® The Committee asked the Parties to explain whether the AQIA modeling
assumptions and scenarios used in the Final EIR to assess emissions were appropriate
for assessing emissions from emergency operations.

Staff responded to this Committee question by pointing out that load shedding and
demand response events are distinguishable from emergencies such as an unplanned
power outage or other disruption.?!” As a result, Staff treats load shedding and demand
response as being more predictable. Furthermore, Staff points out that its analysis and
modeling in the Final EIR are sufficiently conservative to exceed any expected actual
load shedding operations. In contrast, emergency operations, Staff argues, are
unplanned, infrequent, and unlikely; thus, the resulting emissions are not easily

210 Ex, 206.

21 Ex, 71,

212 Ex. 206, p. 6.

213 1pjid.; Ex. 71, p. 1.

214 TN 242888, pp. 8 — 9.

215 Ex, 200, pp. 4.3-17, 4.3-34, 4.3-37.
216 g, at p. 4.3-46.

217 Ex. 206, pp. 7 — 8.
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predictable nor quantifiable. Even in light of this uncertainty, Staff argues that the AQIA
is sufficiently conservative to account for the possibility of emergency operations.218

For its response to this Committee question, Applicant asserts that the modeling
assumptions and scenarios used to assess the impacts of BIP participation are not
directly transferable to the impacts of standby generator use due to true emergencies.
While it is possible to estimate the number of hours of BIP participation, analysis of
emergency generator use is too speculative for evaluation. Nevertheless, Applicant
asserts that the number of hours Staff used to analyze emergency use of the backup
generators was “a sizeable over-estimation . . . given that testing would require 9 hours
per year, the maximum number of annual hours of load shedding requested over the
past 12 years was 28 hours, and the duration of emergency outages since 2010 was
less than three minutes.”?1?

The Parties responses to the Committee’s air quality questions were persuasive and
demonstrate that the Final EIR sufficiently analyzes the potential air quality impacts of
the Project.

ii. The Committee’s Biological Resources Questions

The Committee asked a question regarding the current viability of biological resources
surveys and studies used to complete the Final EIR’s biological resources analysis.?2°
The Committee asked the Parties to provide the dates of those surveys and an
explanation of whether the surveys were still current and valid. The Committee also
requested that the Parties identify the location of two biological reports.

Applicant responded to the questions by identifying each of the surveys conducted and
asserting the surveys “are timely and applicable to the biological resources potentially
present in the project vicinity.”??! Applicant also identified the location of the studies in
the docket and re-docketed those studies.???

Staff responded to these questions by stating that it acknowledged that at the time
Applicant filed the surveys, November 2019, they were potentially out of date.??3 Staff
explains, however, that the specific facts of the case were analyzed and considered

218 g, at pp. 7 — 8 (citing Ex. 200, pp. 4.3-1, 4.3-47, 4.3-48).
219 Ex, 71, pp. 2 — 3 (emphasis in original).

220 TN 242888, pp. 9 — 10.

221 Ex, 71, pp. 4-6.

222 Id. at pp. 5 — 6; see also Exs. 72, 73, 74.

223 Ex, 206, pp. 8 - 9.
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when determining that additional surveys were not necessary for Staff to assess
impacts and develop any necessary mitigation. Additionally, Staff consulted with the
California Department of Fish and Wildlife, United States Fish and Wildlife Service, and
the San Francisco Bay Bird Observatory, which resulted in “agreement that updated
survey data is not necessary,” that there was no indication that the habitat or
environmental setting had changed, and that the required preconstruction surveys
would ensure that the mitigation measures would be implemented based on the most
recent site data.2?* Staff also identified the location of the studies in the docket.22>

The Parties’ responses to the Committee’s biological resources questions were
persuasive and demonstrated that the Final EIR sufficiently analyzed the potential
impacts of the Project on biological resources.

iii. Conclusion Regarding Potential Environmental Impacts

After reviewing the evidence in the record, we find that the Project will not have a
significant adverse impact, individually or cumulatively, on the environment.
Furthermore, we find that the Final EIR considered and analyzed a reasonable range of
alternatives. We also find that the mitigation measures incorporated into the Project
design, proposed in the Final EIR, and set forth in the MMRP, will reduce any potentially
significant impacts to less than significant levels and will be enforced by the City of San
José. Therefore, we conclude that the construction and operation of the Project will not
have a substantial adverse impact on the environment.

VI. FINDINGS AND CONCLUSIONS
Based on the record of this proceeding, we find:

1. The Final EIR and March 29th Addendum have been prepared in compliance with
CEQA and thoroughly and adequately analyze potential environmental and
energy resources impacts.

2. This Decision was prepared in accordance with the public review process
mandated by the Warren-Alquist Act, CEC regulations, and CEQA.

3. The Backup Generators are thermal powerplants that have a generating capacity
of up to 99 MW.

224 Ibid.
225 Id, at pp. 10 — 11.
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. The imposition and implementation of Conditions of Exemption PD-1 and PD-2
will ensure that the generating capacity of the Backup Generators will not exceed
99 MW.

. The imposition and implementation of mitigation measure AQ-1 will ensure that
the Project will not have any significant environmental impacts on air quality.

. The imposition and implementation of mitigation measures BIO-1 through BIO-
20 will ensure that the Project will not have any significant environmental
impacts on biological resources.

. The imposition and implementation of mitigation measures CUL-1 through CUL-6
will ensure that the Project will not have any significant environmental impacts
on cultural and tribal cultural resources.

. The imposition and implementation of mitigation measure GEO-1 will ensure that
the Project will not have any significant environmental impacts on geology and
soils (paleontology).

. The imposition and implementation of mitigation measures GHG-1 and GHG-2
will ensure that the Project will not have any significant environmental impacts
related to greenhouse gas emissions.

10.The imposition and implementation of mitigation measures HAZ-1 and HAZ-2 will

ensure that the Project will not have any significant environmental impacts
related to hazards and hazardous materials.

11.The imposition and implementation of mitigation measure NOI-1 will ensure that

the Project will not have any significant environmental impacts related to noise.

12.The imposition and implementation of mitigation measure TRA-1 will ensure that

the Project will not have any significant environmental impacts on transportation.

13.BAAQMD will require the Project to fully offset NOx emissions during BAAQMD's

permitting process.

14.The adoption of the MMRP, set forth in Appendix C, and the City of San José’s

agreement to serve as the enforcement agency for the MMRP will ensure that
the Project complies with all requirements in the MMRP.
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15.The Project will not cause any significant adverse environmental impacts with
implementation of the Project design features and mitigation measures imposed
by this Decision, which incorporates the Final EIR and March 29th Addendum by
reference.

16.The Project will not cause any significant adverse impacts to energy resources.

17.Based on the above findings, the CEC may grant a small powerplant exemption
in accordance with California Public Resources Code section 25541.

We hereby CERTIFY the Final EIR contained in Appendix A, including the March 29th
Addendum to the Final EIR contained in Appendix B, for the CEC’s Decision for the
Small Power Plant Exemption for the San Jose City Backup Generating Facility. In
certifying the Final EIR, we do so through the exercise of our independent judgment
and review after finding substantial evidence, considering the record as a whole, to
support certification.

We hereby ADOPT the MMRP contained in Appendix C to ensure the Project design
features and additional mitigation measures from this Decision will be implemented by
the City of San José.

We therefore GRANT the San Jose City Backup Generating Facility a Small Power Plant
Exemption from the Application for Certification provisions of the CEC’s powerplant
licensing process.

Appendix A: Final EIR

Appendix B: March 29, 2022, Addendum to the Final EIR
Appendix C: Mitigation Monitoring and Reporting Program
Appendix D: Exhibit List

Appendix E: Proof of Service List
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1 Summary

This environmental impact report (EIR) has been prepared by the California Energy
Commission (CEC) to evaluate the potential environmental effects of the development of
the San Jose Data Center (SJDC or project), in compliance with the California
Environmental Quality Act (CEQA), the CEQA Guidelines, the Warren-Alquist Act, and
California Code of Regulations, Title 20 (Small Power Plant Exemptions).

The SJDC includes natural gas-fired generators (to provide emergency backup power)
that would constitute a thermal powerplant with a generating capacity in excess of 50
megawatts (MW). The generating capacity of the backup generators would not exceed
100 MW. The CEC has the exclusive authority to certify all thermal power plants (50 MW
and greater) and related facilities proposed for construction in California. The Small Power
Plant Exemption (SPPE) process allows applicants with facilities between 50 and 100 MW
to obtain an exemption from CEC’s jurisdiction and proceed with local permitting rather
than requiring CEC certification. CEC can grant an exemption if it finds that the proposed
facility would not create a substantial adverse impact on the environment or energy
resources. Public Resources Code section 25519(c) designates CEC as the lead agency,
in accordance with CEQA, for all facilities seeking an SPPE.

1.1 Project Summary

Microsoft Corporation (Microsoft or applicant) is seeking an exemption from the CEC’s
jurisdiction for the SJDC. The applicant proposes to construct and operate the project,
located at 1657 Alviso-Milpitas Road in San Jose, California. The project would consist of
two single-story data center buildings. To provide reliable operation of the project in the
event of loss of electrical service from the local electric utility provider, Pacific Gas and
Electric Company (PG&E), the project includes 244-224 0.45-MW natural gas generators
to provide electrical power to support the data center uses during utility outages, certain
onsite electrical equipment interruptions or failure, and for load shedding, demand
response and behind the meter resource adequacy (RA) ancillary services. The maximum
electrical load of the project would be 99 MW, although the estimated load is 796 MW,
inclusive of IT equipment, ancillary electrical/ telecommunications equipment, and other
electrical loads (administrative, heat rejection, and safety/ security). In addition, the
project includes two Tier 4 diesel-powered generators (designated as administrative
generators), with a 1.25-MW standby generator for the northern building and a 0.5-MW
standby generator for the southern building. The project also includes an onsite 115-
kilovolt (kV) substation located in the northwestern corner of the project site with two
underground 115-kV electrical supply lines that would connect to PG&E’s Los Esteros
Substation, located adjacent to the site. The project would require offsite linears for
potable water, reclaimed water, stormwater, sanitary sewer, and electrical. -Ne—raturat
eenter-buidings._The project originally proposed to use natural gas for space and water
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heating but due to a city prohibition on new natural gas infrastructure, the city will likely
require electric heat pump technology prior to permitting the project.

1.2 Summary of Environmental Impacts and Mitigation Measures

In accordance with section 25519(c) of the Public Resources Code and CEQA, CEC serves
as the lead agency to review an SPPE application and perform any required environmental
analyses. Upon granting of an exemption, the local permitting authorities—in this case
the City of San Jose and Bay Area Air Quality Management District (BAAQMD)—would
perform any follow-up CEQA analysis and impose mitigation, as necessary, for granting
approval of the project.

Below is an overview of the analysis included in Section 4 Environmental Setting,
Environmental Impacts and Mitigation. Impacts are categorized by the type of
impact as follows:

e No Impact. The scenario in which no adverse physical changes to (or impacts on) the
environment would be expected.

e Less Than Significant Impact. An impact that would not exceed the defined
significance criteria or would be eliminated or reduced to a less than significant level
through implementation of the applicant’s project measures and/or compliance with
existing federal, state, and local laws and regulations.

e Less Than Significant with Mitigation Incorporated. An impact that would be reduced
to a less than significant level through implementation of the identified mitigation
measure(s).

e Significant and Unavoidable Impact. An adverse effect that meets the significance
criteria, but there appears to be no feasible mitigation available that would reduce the
impact to a less than significant level. In some cases, mitigation may be available to
lessen a given impact, but the residual effects of that impact would continue to be
significant even after implementation of the mitigation measure(s).

Staff concludes that with the implementation of the following mitigation measures
presented below, potentially significant impacts identified in this EIR would be avoided or
reduced to less than significant levels. Staff concluded that impacts in the areas of Air
Quiality, Biological Resources, Cultural and Tribal Cultural Resources, Geology and Soils
(paleontology), Greenhouse Gas Emissions, Hazards and Hazardous Materials, and
Transportation would be potentially significant, but with mitigation measures would be
reduced to less than significant. Aesthetics, Energy and Energy Resources, Hydrology and
Water Quality, Land Use, Noise, and Utilities and Service Systems would have less than
significant impacts from the project. Agriculture and Forestry Resources, Mineral
Resources, and Wildfire would have no impact from the project. The mitigation measures
would be enforced by the appropriate responsible agency under CEQA, which includes
the City of San Jose. The following summarizes the potential impacts and mitigation as
required._The changes to the mitigation measures clarify, amplify, and make insignificant
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modifications to the mitigation measures as presented in the DEIR. They do not alter the
analyses, or the conclusions reached.

Air Quality. Less Than Significant with Mitigation Incorporated. The project would not
conflict with or obstruct implementation of the applicable air quality plan. The project
would not expose sensitive receptors to substantial pollutant concentrations. The project
would not result in other emissions (such as those leading to odors) adversely affecting
a substantial number of people. Air quality impacts during project construction would be
reduced with implementation of mitigation measure AQ-1. This measure requires
incorporation of the BAAQMD’s best management practices to control fugitive dust. This
measure also incorporates exhaust control measures to reduce emissions from
construction equipment. During operation of the engines, the oxides of nitrogen (NOx [as
an ozone precursor]) emissions of the standby generators would be fully offset through
the permitting process with the BAAQMD. With implementation of these measures during
construction and NOx offsets for operations through BAAQMD'’s permitting requirements,
the project would not cause a cumulatively considerable net increase of any criteria
pollutant, and impacts would be reduced to a less than significant level.

AQ-1: To incorporate the Bay Area Air Quality Management District (BAAQMD)
recommendations for Best Management Practices to control fugitive dust, the project
owner shall implement a fugitive dust control plan that has been reviewed and approved
by the Director or Director’s designee with the City of San Jose Department of Planning,
Building, and Code Enforcement prior to the issuance of any grading or building permits,
whichever occurs earliest. The project owner shall implement the following measures
during construction:

e Minimize fugitive dust generation by watering exposed soils two time per day or as
needed.

e Cover truck loads when transporting soil, sand, or other loose materials to or from the
site.

e Perform street sweeping to remove all visible mud or dirt track-out onto adjacent
public roads at least once per day. The use of dry power sweeping is prohibited.

e Limit onsite vehicle speeds on unpaved surfaces to 15 miles per hour.

e Pave onsite roads and driveways, and sidewalks as soon as possible in the
construction schedule.

e Pour foundations for building pads as soon as possible after grading.

e Install wind breaks (e.q., trees, fences) on the windward side(s) of actively disturbed
areas of construction. Wind breaks should have at maximum 50 percent air porosity.

e Suspend excavation, grading, and/or demolition activities when average wind speeds
exceed 20 mph.

e Install sandbags or other erosion control measures to prevent silt runoff to public
roadways from sites with a slope greater than one percent.
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e Limit construction equipment idling times to a maximum 5 minutes, or shut equipment
down when not in use.

e Maintain and tune construction equipment in accordance with manufacturer's
specifications.

e Ensure that construction off-road equipment greater than 25 horsepower (hp) uses
engines that meet or exceed Tier 4 final off-road emission standards, and that zero-
emission and hybrid-powered equipment is encouraged.

e FEnsure that all heavy-duty diesel trucks used for material delivery or hauling meet or
exceed California Air Resources Board emissions standards for engine model year
2010.

o Ensure that all heavy-duty diesel trucks used for material delivery or hauling meet or
exceed California Air Resources Board emissions standards for engine model year
2010.

e Use grid power where available instead of portable diesel engines.

e Employ a certified visible emission evaluator to verify that construction equipment is
functioning properly.

e Post a publicly visible sign with the telephone number and name of the person to
contact regarding dust complaints and the BAAQMD telephone number. The contact
person shall implement corrective measures, as needed, within 48 hours, and the
BAAQMD shall be informed of any legitimate complaints received to verify compliance
with applicable regulations.

Biological Resources. Less Than Significant with Mitigation Incorporated. The project
would not adversely affect any species identified as candidate, sensitive, or special-status
species in local or regional plans, policies, or regulations, or by the California Department
of Fish and Wildlife (CDFW) or United States Fish and Wildlife Service (USFWS), with
mitigation incorporated. Staff proposes BIO-13 entailing development and use of a
WEAP to actively train on-site personnel in identifying and avoiding special-status species,
B10-15 for the Congdon'’s tarplant, BIO-16 for the San Francisco dusky-footed woodrat
and ringtail cat, BIO-17 for potential impacts to the salt marsh harvest mouse, BIO-1
through BIO-5 for nesting migratory birds, burrowing owl, and mitigation for burrowing
owl habitat, BIO-20 for temporary and permanent losses of agricultural lands (Santa
Clara Valley Habitat Plan Fee Zone B) which may provide foraging habitat for special-
status species, and BIO-18 for a one-time nitrogen deposition fee payment (nitrogen
deposition may adversely affect special status plants, and in turn, the wildlife dependent
upon them).

The project would not have a substantial adverse effect on any riparian habitat or other
sensitive natural community identified in local plans, policies, and regulations or by the
CDFW or USFWS, with implementation of the following mitigation measures as proposed
by staff: BIO-7, a storm water pollution prevention plan, BIO-13, B10-18, and BIO-
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11 which requires adherence to all state, federal, and local laws with respect to riparian
habitat.

Without mitigation, the project could adversely affect state or federally protected
wetlands, (including, but not limited to, marsh, vernal pool, coastal, etc.) through direct
removal, filling, hydrological interruption, or other means. Staff proposes Bl10O-8,
requiring a biological monitor, BI10-9, requiring limited removal of wetland vegetation
and/or trees, B10-10, requiring reseeding with locally native or sterile nonnative species,
BI10-13, and B10-14, requiring an aquatic resources delineation. BIO-11 would also
be protective of wetlands as the measure requires compliance requirements of the United
States Army Corps of Engineers (USACE), Regional Water Quality Control Board
(RWQCB), or CDFW for riparian habitats or areas regulated by these agencies. Should
onsite wetlands be impacted, staff has further proposed BI10O-19, a wetland development
fee pursuant to the Santa Clara Valley Habitat Plan.

The project would not interfere with the movement of any native resident or
migratory fish or wildlife species or established wildlife corridors, or impede the use
of native wildlife nursery sites, and would comply with local ordinances and policies
regarding use of artificial lighting.

With mitigation, the project would not conflict with any local policies or ordinances
protecting biological resources. To avoid conflict with City of San Jose (City) policies and
its Municipal Code regarding tree removal and protection of the Heritage Trees, staff
proposes measure BIO-12 specifying protection measures to reduce impacts during
project construction. Staff also proposes BIO-1 specifying pre-construction nesting bird
surveys, B10-2, B10-3 through BIO-7, and BIO-18 through B10-20. These measures
would ensure all impacts are reduced to a less than significant level.

BIO-1: If initial site disturbance activities, including tree, shrub, or vegetation removal,
are to occur during the breeding season February 1st to August 31st inclusive, a qualified
biologist shall conduct pre-construction surveys for nesting migratory birds onsite and
within 250 feet (for raptors) of the site, where accessible. The survey shall occur within
7 days of the onset of ground disturbance if disturbances are to commence between
February 1st and June 30th and within 30 days prior to the onset of ground disturbance
between July 1st and August 31st. If a nesting migratory bird were to be detected, an
appropriate construction-free buffer shall be established in consultation with the
California Department of Fish and Wildlife (CDFW) and the Santa Clara Valley Habitat
Agency. The actual size of the buffer, which shall be determined by the project’s qualified
biologist, would depend on species, topography, and type of activity that would occur in
the vicinity of the nest. The project buffer would be monitored periodically by the project
biologist to verify compliance. After the nest is completed, as determined by the biologist,
the buffer would no longer be required. The project owner shall notify the city of San
Jose Director of the Department of Planning, Building and Code Enforcement or their
designee of a nesting bird within 24 hours of detection, including sharing avoidance
(buffer) placement and size.
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BI10O-2: The SCVHP identifies the project site to be within 250 feet of potentially suitable
tricolored blackbird nesting habitat occurring along Coyote Creek. The project applicant
shall conduct surveys for tricolored blackbirds within 250 feet of this habitat, where visual
access is possible, prior to start of construction following protocols in Condition 17 in
Chapter 6 of the SCVHP. Such protocols include the following:

e Prior to any ground disturbance, a qualified biologist shall complete a background
assessment to determine if there has been nesting at the site or near the site in the
past 5 years. This includes checking the CNDDB, contacting local experts, and looking
for evidence of historical nesting (i.e., old nests).

e If nesting in the past 5 years is not evident, the qualified biologist shall conduct a
preconstruction survey in areas identified in the habitat survey as supporting potential
tricolored blackbird nesting habitat. Surveys shall be made at the appropriate times
of year when nesting use is expected to occur and shall document the presence or
absence of nesting colonies of tricolored blackbird. Surveys shall conclude no more
than 2 calendar days prior to construction, per Condition 17 of Chapter 6 in the SCVHP.

e Should a nesting colony of tricolored blackbirds be located, a 250-foot construction-
free buffer shall be established from the edge of all hydric vegetation associated with
the nest site and the buffer shall be avoided, and the CDFW and USFWS shall be
notified immediately.

e If construction occurs in the project site during the nesting season and when the 250-
foot buffer is in place around active nesting habitat, a qualified biologist shall conduct
periodic monitoring of the site to confirm that the 250-foot buffer is enforced. The
biologist shall have the authority to increase the buffer size if needed based on
tricolored blackbird behavior at the active nesting area.

e If active tricolored blackbird nesting occurs within 250 feet of the project site and
offsite utility alignment areas and construction occurs during the active nesting period
resulting in the need for a buffer, the qualified biologist shall conduct training for
construction personnel in avoidance procedures, buffer zones, and safety protocols to
verify no impacts to the nest.

The project owner shall notify the city of San Jose Director or their designee, the CDFW,
and the USFWS within 24 hours of detection of tricolored blackbird nests and all avoidance
measures taken.

B10-3: If necessary, to Fe-mitigate impacts to mapped occupied burrowing owl habitat,
the project applicant shall pay the applicable burrowing owl fee as specified in the SCVHP
for each acre of eee&med—burrowrng owI Hesﬁﬁg—habrtat |mpacted as a result of pro;ect
buildout.

(—appre*mqa{ely—GA—S—aeres)— Pursuant to the SCVHP (2012) |mpacts to both temporary
and permanent burrowing owl nesting habitat are {eurrenthyy)-to be mitigated-at-a—rate-of

$60,825-per-acre{(SEVHA-2020)-hewever, via the project owner must-paying the most

up-to-date fees as reported by the Santa Clara Valley Habitat Agency. Fees are to be paid
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to the Director or Director’s designee with the City of San Jose Department of Planning,
Building and Code enforcement, before or at the time that the grading permit for the
project is issued.

B10-4: The project applicant shall conduct preconstruction surveys to ascertain whether
burrowing owls occupy burrows on the site and along the utility alignments offsite prior
to construction. The preconstruction surveys shall be performed by a qualified biologist
and shall consist of a minimum of two surveys, with the first survey no more than 14
days prior to initial construction activities (i.e. vegetation removal, grading, excavation,
etc.) and the second survey conducted no more than 2 days prior to initial construction
activities. If no burrowing owls or fresh sign of burrowing owls are observed during
preconstruction surveys, construction may continue. However, if a burrowing owl is
observed during these surveys, occupied burrows shall be identified by the monitoring
biologist and a buffer shall be established, as follows:

e If an active nest is found, a qualified biologist shall study nesting behavior and shall
establish at a minimum a 250-foot non-disturbance buffer around all nest sites, based
on stress response of the birds and the 2012 Staff Report (CDFW 2012). If the
biologist determines that the nest is vacant, the non-disturbance buffer zone may be
removed, in accordance with measures described in the SCVHP. The biologist shall
supervise hand excavation of the burrow to prevent reoccupation only after receiving
approval from the wildlife agencies (CDFW and USFWS) in accordance with Chapter
6, Condition 15 of the SCVHP.

e For permission to encroach within the nest buffer, (February 1st through August 31st),
an Avoidance, Minimization, and Monitoring Plan shall be prepared and approved by
the City and the wildlife agencies prior to such encroachment in accordance with
Chapter 6 of the SCVHP.

An Avoidance, Minimization, and Monitoring Plan shall be prepared, provided to the
agencies, and approved by the City Director or their designee and the wildlife agencies
prior to nest encroachment in accordance with Chapter 6 of the SCVHP.

B10-5: Should a burrowing owl be located during the non-breeding season (September
through January), a 250-foot buffer shall be established, and construction activities shall
not be allowed within the 250-foot buffer of the active burrow(s) used by any burrowing
owl unless the following avoidance measures are adhered to:

e A qualified biologist shall monitor the owls for at least 3 days prior to construction to
determine baseline foraging behavior (i.e., behavior without construction).

e The same qualified biologist shall monitor the owls during construction. If the biologist
determines there is a change in owl nesting and foraging behavior as a result of
construction activities, these activities shall cease within the 250-foot buffer.

e If the owls are gone from the burrows for at least 1 week, the project applicant may
request approval from the habitat agency to excavate all usable burrows within the
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construction area to prevent owls from reoccupying the site. After all usable burrows
are excavated, the buffer zone shall be removed, and construction may continue.

The project owner shall request approval from the Santa Clara Valley Habitat agency to
excavate usable, unoccupied burrows within the project site during the non-breeding
season.

BI1O-6: In the event the voluntary relocation of site burrowing owls does not occur
(defined as owls having vacated the site for 10 or more consecutive days), the project
applicant can request permission to engage in passive relocation during the non-breeding
season through the standard SCVHP application process (Section 6.8 of the SCVHP). If
passive relocation is granted, additional measures may be required by the Habitat Agency.

e If the owls voluntarily vacate the site for 10 or more consecutive days, as documented
by a qualified biologist, the project applicant could seek permission from the Santa
Clara Valley Habitat Agency to have the qualified biologist take measures to collapse
vacated and other suitable burrows to confirm that owls do not recolonize the site, in
accordance with the SCVHP, by preparing a written request and submitting supporting
documentation to the City Director or their designee.

BIO-7: Prior to the start of any grading or other soil disturbing activities, the project
applicant shall be required to prepare a Stormwater Pollution Prevention Plan consistent
with the City’s National Pollutant Discharge Elimination System C3 provisions. The plan
shall be submitted to the Director or Director's designee with the City of San Jose
Department of Planning, Building and Code Enforcement.

BI10-8: A qualified biological monitor shall visit the project site daily during utility line
construction in the vicinity of the wetland to verify that BIO-7 through BIO-11 are being
fully implemented and are effective. Documentation shall be prepared by the biological
monitor and made available to the Director or Director’s designee with the City of San
Jose Department of Planning, Building and Code Enforcement or the Santa Clara Valley
Habitat Agency upon request.

B10-9: Removal of wetland vegetation and/or trees for the installation of the utility line
shall be limited to the minimum extent required. Documentation shall be prepared by the
biological monitor and made available to the Director or Director’s designee with the City
of San Jose Department of Planning, Building and Code Enforcement or the Santa Clara
Valley Habitat Agency upon request.

BI10O-10: The project applicant shall verify that all seed mixtures used for revegetation
of the impacted wetland area shall be locally native or sterile nonnative species only. No
invasive non-native plant species shall be used for revegetation. Documentation shall be
prepared by the biological monitor and made available to the Director or Director’s
designee with the City of San Jose Department of Planning, Building and Code
Enforcement or the Santa Clara Valley Habitat Agency upon request.

SUMMARY
1-8



San Jose Data Center
EIR

BIO-11: The project applicant shall comply with all applicable laws and regulations
regarding requirements of the California Department of Fish and Wildlife, United States
Army Corps of Engineers, and the Regional Water Quality Control Board for aspects of
the project, if any, which fall within those agencies’ respective purview, including
obtaining any permits required for the construction of the utility lines in the offsite
infrastructure alignment areas, as well as compliance with any additional conditions
attached to any required permits and monitoring requirements (if any). Copies of the
permits, along with an updated Worker Environmental Awareness Program (if necessary
per BIO-13) shall be available to the Director or their designee with the City of San Jose
Department of Planning, Building and Code Enforcement and the Santa Clara Valley
Habitat Agency upon request.

BI10O-12: Prior to ground disturbance, the project applicant shall ensure that the project
site, including linear alignments and the bike path have been surveyed by a certified
arborist or biologist and prepare a report. The report, a Tree Protection Plan (TPP), shall
be submitted to the Director or Director’s designee with the City of San Jose Department
of Planning, Building, and Code Enforcement for trees to be preserved, or replaced, if
preservation is not possible. The TPP shall include, but is not limited to, the following:

e Number of trees and location of trees to be protected
e Final landscaping proposal

e Tree Protection Zone (TPZ)

e Size and location of TPZ

e Specific recommendation and suggestions or recommendation for each TPZ if
applicable

e Maintenance methodology for tree protection zones during the entire demolition
and construction period

e Irrigated schedule
e Pruning schedule for preserved trees, if applicable

e Herbicides and other products recommended to be used on preserved trees

e Tree replacement strateqy for removed trees.

BI10O-13: A worker environmental awareness program biological resources module will
be conducted for onsite construction personnel prior to the start of construction activities.
The module will explain the measure and any other measures developed to prevent
impacts on special-status species, including marsh species (saltmarsh common
yellowthroat and salt marsh harvest mouse) and nesting birds. The module will also
include a description of special-status species and their habitat needs, as well as an
explanation of the status of these species and their protection under Endangered Species
Act, California Endangered Species Act, and other statutes. A brochure will be provided
with color photos of sensitive species, as well as a discussion of any permit measures. A
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copy of the program and brochure shall be provided for review and approval to Director
or Director’s designee with the City of San Jose Department of Planning, Building and
Code Enforcement and the Santa Clara Valley Habitat Agency at least 30 days prior to
the start of construction—fer—prejectHites, and updated as necessary per BIO-11. This
includes the following measures:

e Environmental Inspector: A qualified Environmental Inspector shall verify
implementation and compliance with all mitigation measures. The Environmental
Inspector shall have the authority to stop work or determine alternative work practices

e where safe to do so, as appropriate, if construction activities are likely to affect
sensitive biological resources.

e Litter and Trash Management: Food scraps, wrappers, food containers, cans, bottles,
and other trash from the project area shall be deposited into closed trash containers.
Trash containers shall be removed from the project work areas at the end of each
working day unless located in an existing substation, potential staging area, or the
switching station site.

e Parking: Vehicles and equipment shall be parked on pavement, existing roads, and
previously disturbed or developed areas, or work areas as identified in this document.

e Work Areas, Staging Areas: Work, staging, vehicle parking, and equipment parking
areas shall be contained within the final areas that are negotiated with the relevant
property owners, or as noted above.

e Wetland and Waters Avoidance: Wetlands and waters as identified in the Aquatic
Resources Delineation Report shall be avoided during all work activities.

e Pets and Firearms: No pets or firearms shall be permitted at the project site.

BI10O-14: An aquatic resources delineation covering the entire project area shall be
conducted. All features that are determined to be jurisdictional under the resource
agencies shall either be avoided, or the relevant permits shall be obtained for project
impacts. Work shall not occur within these jurisdictional features until the relevant permits
have been obtained. A delineation report shall be produced and made available to the
Santa Clara Valley Habitat Agency and the Director or Director’s designee with the City of
San Jose Department of Planning, Building and Code Enforcement.

B10O-15: Prior to any disturbance of the onsite wetland(s), the authorized biologist shall
perform protocol-level surveys for the Congdon's tarplant, during appropriate blooming
season. A report shall be prepared and provided to California Department of Fish and
Wildlife, the Santa Clara Valley Habitat Agency, and the Director or Director's designee
with the City of San Jose Department of Planning, Building and Code Enforcement 30
days prior to any disturbance.

BI10O-16: Pre-construction survey for San Francisco dusky-footed woodrats and ringtail
avoidance.
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1. A qualified biologist shall conduct a preconstruction survey for San Francisco dusky-
footed woodrat nests and ringtail individuals no more than 30 days prior to the onset
of construction activities within 50 feet of construction zones. This survey shall be
conducted prior to vegetation removal or initial grading activities.

a. Non-breeding season nest deconstruction for San Francisco dusky-footed woodrat:
Identified nests of the San Francisco dusky-footed woodrat shall be avoided, where
possible. If avoidance is not possible, the nest(s) shall be manually deconstructed
under supervision of a qualified biologist when helpless young are not present,
typically during the nonbreeding season (October through January).

b. Breeding season temporary buffer for San Francisco dusky-footed woodrat: If it is
determined that San Francisco dusky-footed woodrat young may be present during
the pre-construction survey (e.g. during the breeding season), a suitable buffer
shall be established around the nest until the young are independent enough to
successfully move from the nest.

2. Avoidance of ringtail. If an individual ringtail is identified within the project site during
preconstruction surveys, a follow-up survey shall be conducted within 12- hours of
project initiation. If a ringtail is identified during the second survey, the project
biologist shall continue to monitor the ringtail to ensure that the individual has moved
out of any areas of potential danger of its own volition. Project activities can only
commence once the project biologist has determined that the identified animal has
moved outside of potential danger from project actions.

A report shall be prepared and provided to CDFW, the Santa Clara Valley Habitat Agency,
and the City Director or their designee 30 days prior to any disturbance.

BIO-17: Temporary disturbance to and permanent loss of salt marsh harvest mouse
habitat shall be avoided to the maximum extent practicable. Although avoidance of
wetland impacts is described, further attempts to avoid impacts to potentially suitable
habitat shall be made. Prior to the issuance of building permits, all temporary staging
areas and construction access roads shall be located away from suitable habitat for this
species and limits of all wetlands that are to be avoided shall be clearly demarcated by a
gualified biologist with Environmentally Sensitive Area fencing to avoid inadvertent
disturbance of any habitat outside of the designated construction areas during
construction activities.

Prior to issuance of grading permits and under the supervision of a qualified biological
monitor, a barrier to exclude salt marsh harvest mice from impact areas shall be installed
at the perimeter of all project construction areas that are located within 50 feet of
potential salt marsh harvest mouse, and checked weekly by the qualified biologist for any
breaches, rips, or tears. This barrier, which shall be constructed under the guidance of a
qualified biologist, shall consist of a 3-foot tall, tight cloth or smooth plastic silt fence toed
into the soil at least three inches deep and supported with stakes.
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Documentation of this mitigation measure shall be provided to the Director or Director’s
designee with the City of San Jose Department of Planning, Building and Code
enforcement 30 days prior to any disturbance, and made available to the Santa Clara
Valley Habitat Agency upon request.

B10-18: Pursuant to the 2012 Santa Clara Valley Habitat Plan (SCVHP) (Chapter 6 and
Section 9, Table 9-7b), prior to any ground disturbance, a one-time fee payment for new
daily vehicle trips shall be paid for mobile emission sources, as based on the appropriate
fees and worksheet (year current to construction) in the Habitat Agency Fee Schedule
2020-SEVHR, or most recent Nitrogen Deposition Fee Worksheet. Fees are paid to the
Santa Clara Valley Habitat Agency.

B10-19: Prior to (and only if) the onsite wetlands are developed or impacted; mitigation
fees pursuant to the Santa Clara Valley Habitat Plan Table 9-11 must be paid to the
Director or Director’s designee with the City of San Jose Department of Planning, Building
and Code enforcement.

B10-20: The project owner shall pay, before or at the time that the grading permit for
the project is issued, the SCVHA Land Cover Fee and Temporary Impact Fee. The project
owner shall pay such fees according the updated SCVHA fee schedule at the time of

payment.

Cultural and Tribal Cultural Resources. Less Than Significant with Mitigation
Incorporated. The project would not impact any known resources that could meet CEQA'’s
criteria for historical resources, unique archaeological resources, or tribal cultural
resources. However, previous cultural resources studies in the project area indicate that
buried archaeological or ethnographic resources could be encountered during ground
disturbing activities at the site. Staff recommends a series of mitigation measures, CUL-
1 through CUL-6, to address the discovery of previously unknown buried cultural
resources, including human remains. In addition, CUL-1 proposes to require monitoring
by both a qualified archaeological resources specialist and a Native American monitor,
and implement a WEAP. With implementation of these mitigation measures, potential
impacts on cultural and tribal cultural resources would be reduced to a less than
significant level.

CUL-1: Prior to the commencement of construction, the applicant will secure the services
of qualified archaeological specialists and Native American monitors. These specialists
and monitors will prepare a WEAP [workforce environmental awareness program] to
instruct construction workers of the obligation to protect and preserve valuable
archaeological and Native American resources for review and approval by the Director or
Director’s designee of the City of San Jose Department of Planning, Building and Code
Enforcement (PBCE). This program will be provided to all construction workers via a
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recorded presentation and will include a discussion of applicable laws and penalties under
the laws; samples or visual aids of resources that could be encountered in the project
vicinity; instructions regarding the need to halt work in the vicinity of any potential
archaeological and Native American resources encountered; and measures to notify their
supervisor, the applicant, and the specialists. Submit the qualifications of archaeological
specialists and Native American monitors, as well as an electronic copy of the WEAP to
the Director or Director’s designee of the City of San Jose PBCE for review and approval.

The applicant will secure the services of a Native American monitor to observe grading
of native soil once all pavement is removed from the project site. Preference in selecting
Native American monitors shall be given to Native Americans with:

1. Traditional ties to the area being monitored.
2. Knowledge of local historic and prehistoric Native American village sites.

3. Knowledge and understanding of Health and Safety Code, section 7050.5, and Public
Resources Code, section 5097.9 et seq.

4. Ability to effectively communicate the requirements of Health and Safety Code, section
7050.5, and Public Resources Code, section 5097.9 et seq.

5. Ability to work with law enforcement officials and the Native American Heritage
Commission to ensure the return of all associated grave goods taken from a Native
American grave during excavation.

6. Ability to travel to project sites within traditional tribal territory.

7. Knowledge and understanding of Title 14, California Code of Regulations, section
15064.5.

8. Ability to advocate for the preservation in place of Native American cultural features
through knowledge and understanding CEQA mitigation provisions.

9. Ability to read a topographical map and be able to locate site and reburial locations
for future inclusions in the Native American Heritage Commission’s Sacred Lands
Inventory.

10.Knowledge and understanding of archaeological practices, including the phases of
archaeological investigation.

CUL-2: Prior to the issuance of any grading permit, the project will be required to
complete subsurface testing to determine the extent of possible resources onsite.
Subsurface testing shall be completed by a qualified archaeologist. Methodologies and
procedures for completing the subsurface testing will be developed through completion
of a testing plan. The testing plan will identify locations where testing will occur, depth
and extent of testing. The testing plan will be submitted to the Director or Director’s
designee of the City of San Jose Department of Planning, Building and Code Enforcement
for_approval prior to the completion of any testing. If Based—en—the findings of the
subsurface testing__confirm there are significant cultural resources on-site, an
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archaeological resources treatment plan shall be prepared by a qualified archaeologist
and submitted to Director or Director’s designee of the City of San Jose Department of
Planning, Building and Code Enforcement for approval prior to the issuance of grading
permits.

CUL-3: Prior to ground disturbance, the project will implement the approved treatment
plan prior to the issuance of grading permits. The approved treatment plan will utilize
data recovery methods to reduce impacts on subsurface resources.

CUL-4: All prehistoric and historic-era features identified during exploration will be
evaluated by a qualified archaeologist based on the California Register of Historical
Resources criteria consistent with the archaeological treatment plan. After completion of
the field work, all artifacts will be cataloged, and the appropriate forms will be completed
and filed with the Northwest Information Center of the California Archaeological Inventory
at Sonoma State University by the qualified archaeologist in coordination with the Director
or Director’s designee of the City of San Jose Department of Planning, Building and Code
Enforcement prior to issuance of occupancy permits (temporary or final).

CUL-5: In the event that prehistoric or historic resources are encountered during
excavation and/or grading of the site, all activity within a 50-foot radius of the find shall
be stopped, the Director or Director's designee of the City of San Jose Department of
Planning, Building and Code Enforcement (PBCE) shall be notified, and a qualified
archaeologist will examine the find. The archaeologist will evaluate the find(s) to
determine if they meet the definition of a historical, archaeological, or tribal cultural
resource and make appropriate recommendations regarding the disposition of such finds
prior to issuance of building permits for any construction occurring within the above-
referenced 50-foot radius. If the finds do not meet the definition of a historical,
archaeological, or tribal cultural resources, no further study or protection is necessary
prior to project implementation. If the find(s) does meet the definition of a historical,
archaeological, or tribal cultural resource, then it will be avoided by project activities. If
avoidance is not feasible, adverse effects to such resources will be mitigated in
accordance with the recommendations of the archaeologist. Recommendations will
include collection, recordation, and analysis of any significant cultural materials. A report
of findings documenting any data recovery shall be submitted to the Director or Director’s
designee of the City of San Jose PBCE, NAHC (tribal cultural resources) and the Northwest
Information Center.

The project applicant will ensure that construction personnel do not collect or move any
cultural material and will ensure that any fill soils that may be used for construction
purposes does not contain any archaeological materials.

CUL-6: In the event that human remains are discovered during excavation and/or
grading of the site, all activity within a 50-foot radius of the find will be stopped. The
Santa Clara County Coroner shall be notified immediately and will make a determination
as to whether the remains are of Native American origin or whether an investigation into
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the cause of death is required. If the remains are determined to be Native American, the
Coroner shall notify the Native American Heritage Commission (NAHC) within 24 hours of
the identification. Once the NAHC identifies the most likely descendants (MLD), the
descendants will make recommendations regarding proper burial (including the treatment
of grave goods), which will be implemented in accordance with Section 15064.5(e) of the
CEQA Guidelines. The archaeologist will recover scientifically-valuable information, as
appropriate and in accordance with the recommendations of the MLD. A report of findings
documenting any data recovery shall be submitted to the Director or Director’'s designee
of the City of San Jose Department of Planning, Building and Code Enforcement and the
Northwest Information Center.

Geology and Soils (paleontology). Less Than Significant with Mitigation Incorporated.
Construction would temporarily increase sedimentation and erosion by exposing soils to
wind and runoff until construction is complete and new vegetation is established. The
city’s National Pollutant Discharge Elimination System Municipal Permit, urban runoff
policies, and the Municipal Code are the primary means of enforcing erosion control
measures through the grading and building permit process. In accordance with General
Plan policies, implementation of the regulatory programs and policies in place would
reduce possible impacts of accelerated erosion during construction to a less than
significant level. Continuous operation and maintenance work would not result in
increased erosion or topsoil loss. The probability that construction or operationAs the
project site is relatively flat with no open faces or slopes near the site, there is low
potential for landslides. A project-specific geotechnical engineering report, along with the
final project design, would be required to address, as needed, any potential issues arising
from expansive soils, liquefaction, unstable geologic or soil units that could result from
construction of this project. With implementation of applicable design criteria per the
California Building Standards Code, as well as the incorporation of the anticipated project-
specific mitigation recommendations in the final geotechnical engineering report, seismic
hazards would be minimized, to the extent feasible with conformance to the applicable
seismic design criteria of the California Building Standards Code located on expansive soil
such that it would create substantial direct or indirect risks to life or property, and
therefore impacts would be less than significant. Earth moving during project construction
has the potential to disturb paleontological resources. Staff proposes GEO-1, to train
construction personnel and guide recovery and processing of any significant
paleontological finds. Staff concludes that with implementation of GEO-1, impacts to
unique paleontological resources would be reduced be to a less than significant level.

GEO-1:

e The applicant will secure the services of a qualified professional paleontologist, as
defined by the Society of Vertebrate Paleontology, to be on-call prior to the
commencement of construction. The paleontologist will be experienced in teaching
non-specialists to recognize fossil materials and how to notify in the event of
encountering a suspected fossil. If suspected fossils are encountered during
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construction, the construction workers will halt construction within 50 feet of any
potential fossil find and notify the paleontologist, who will evaluate its significance.

e If a fossil is encountered and determined to be significant and avoidance is not
feasible, the paleontologist will develop and implement an excavation and salvage
plan in accordance with Society of Vertebrate Paleontology standards. Construction
work in the immediate area will be halted or diverted to allow recovery of fossil
remains in a timely manner. Fossil remains collected will be cleaned, repaired, sorted,
and cataloged, along with copies of all pertinent field notes, photos, and maps.

e The paleontologist will prepare a paleontological resource monitoring report that
outlines the results of the monitoring program and any encountered fossils. The report
would be submitted to the Director or Director’s designee of the City of San Jose
Department of Planning, Building and Code Enforcement (PBCE) for review and
approval. The report and any fossil remains collected will be submitted to a scientific
institution with paleontological collections.

e Prior to the commencement of construction, the applicant will secure the services of
a qualified paleontological specialist. The specialist will prepare a Worker
Environmental Awareness Program to instruct site workers of the obligation to protect
and preserve valuable paleontological resources for review by the Director or
Director’s designee of the City of San Jose PBCE. This program will be provided to all
construction workers via a recorded presentation and will include a discussion of
applicable laws and penalties under the laws; samples or visual aids of resources that
could be encountered in the project vicinity; instructions regarding the need to halt
work in the vicinity of any potential paleontological resources encountered; and
measures to notify their supervisor, the applicant, and the specialists.

Greenhouse Gas Emissions. Less Than Significant with Mitigation Incorporated. The
greenhouse gas (GHG) emissions from the facility’s stationary sources would have
average annual GHG emissions that would exceed the 10,000 MTCO.e/yr BAAQMD
significance threshold for GHG emissions from stationary sources. This represents a
potentially significant impact that requires mitigation. Staff recommends mitigation
measure GHG-1 to require the SIDC project stationary sources to use renewable fuels
to ensure that operation of the generators would not hinder California’s efforts to achieve
2030 or 2045 GHG reduction goals and to bring the facility’s stationary source emissions
below the BAAQMD significance threshold. With this measure, the project’'s GHG
emissions from stationary sources would not have a significant direct or indirect impact
on the environment.

The City of San Jose’s GHG Reduction Strategy is a Qualified Climate Action Plan under
CEQA. This project would comply with the requirements of that plan with implementation
of GHG-2, which would require the applicant to participate in San Jose Clean Energy at
the Total Green level. Participating at the Total Green level would allow the project to
comply with the renewable energy development component of the City’s 2030 GHGRS.
Therefore, staff proposes GHG-2 to require the project owner to participate in San Jose
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Clean Energy at the Total Green level, or negotiate an electricity contract with San Jose
Clean Energy that accomplishes the same goals as the Total Green level, to ensure
compliance with the City’s 2030 Greenhouse Gas Emissions Reduction Strategy.

Pursuant to California Code of Regulations, title 14, section 15183.5, the CEC may rely
on that compliance in its analysis of GHG emissions impacts. Accordingly, staff concludes
with implementation of GHG-2, the project’s GHG emissions would not have a significant
direct or indirect impact on the environment. With implementation of the efficiency
measures to be incorporated into the project, and GHG-2, GHG emissions related to the
project would not conflict with the City’s GHG Reduction Strategy or other plans, policies,
or regulations adopted for the purpose of reducing the emissions of GHGs. Because the
project would be consistent with applicable plans and policies adopted to reduce GHG
emissions and would comply with all regulations or requirements adopted to implement
a statewide, regional, or local plan for the reduction or mitigation of GHG emissions, the
potential for the project to conflict with an applicable plan, policy or regulation for GHG
reductions would be less than significant. With implementation of GHG-2, impacts related
to GHG emissions would be reduced to less than significant.

GHG-1: The project owner shall exelusively—tse-purchase renewable natural gas in an
amount equivalent to the total energy use of anererewable-gieseHn the natural-gas fired
and-eiesel-fired-generators, which may require securing renewable fuel from PG&E and
other suppliers. The project owner shall use renewable diesel fuel for the administrative
diesel-fired generators to the extent feasible. During an emergency where renewable
diesel fuel supplies may be limited, the project owner will document their efforts to secure
other vendors of renewable diesel fuel prior to refueling with non-renewable diesel. The
project owner shall provide documentation to the Director or Director’s designee with the
City of San Jose Planning, Building and Code Enforcement (PBCE) to verify the amount
of renewable natural gas purchased and the amount of renewable diesel fuel used by the
administrative diesel-fired generators. The project owner shall submit annual reports
demonstrating the use of renewable resources thatrenewable—fuels—are—used for 100
percent of total energy use by the generators #pen-following project commencementing

: " et
GHG-2:

The project owner shall participate in the San Jose Clean Energy (SJCE) at the Total
Green level (i.e., 100 percent carbon-free electricity) for electricity accounts associated
with the project, or shall negotiate an electricity contract with SICE or participate in a
clean energy program that accomplishes the same goals as the Total Green level, to
ensure compliance with the City’s 2030 Greenhouse Gas Emissions Reduction Strategy.

During operation, the Fhe-project owner shall provide documentation to the Director or

Director’s designee with the City of San Jose Planning, Building and Code Enforcement

(PBCE) of_initial enrollment and aHHuaJ—Fepethg—ef—eenﬁntred—paFHerpaﬂen—m—the—S&eE
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Buring—operations—the—projeet—owner shall submit annual reports to the Director or

Director’'s designee with the City of San Jose PCBE documenting either continued
participation in SJCE at the Total Green level or documentation that alternative measures
continue to provide 100% carbon-free electricity, as verified by an independent third-
party auditor specializing in greenhouse gas emissions.

Hazards and Hazardous Materials. Less Than Significant with Mitigation
Incorporated. During the construction phase of the project, the only hazardous materials
used would be paints, cleaners, solvents, gasoline, motor oil, welding gases, and
lubricants. When not in use, any hazardous material would be stored in designated
construction staging areas in compliance with local, state, and federal requirements. Any
impacts resulting from spills or other accidental releases of these materials would be
limited to the site due to the small quantities involved and their infrequent use. The
transportation of the diesel fuel to the site would take a few tanker truck trips for the
initial fill and during operation, one fuel truck delivery would occur every three months.
Diesel fuel has a long history of being routinely transported and used as a common motor
fuel. The risk to the off-site public or environment through the routine transport, use or
disposal of hazardous materials would have a less than significant impact.

Hazardous materials would be stored, handled, and used in accordance with applicable
regulations. Personnel would be required to follow instructions on health and safety
precautions and procedures to follow in the event of a release of hazardous materials. All
equipment and materials storage would be routinely inspected for leaks. Records would
be maintained for documenting compliance with the storage and handling of hazardous
materials. In addition, there would be engineering controls for the diesel and natural gas
hazardous materials such as a double walled tank for the diesel fuel and leak detection
and shut off valves for the natural gas that would mitigate the risk of a spill or release.
The risk to the off-site public or environment through reasonably foreseeable upset and
accident conditions involving the release of hazardous materials would have a less than
significant impact.

Ground disturbing activities associated with the removal of underground utilities, and
construction of the project would have the potential to encounter the identified
contaminated soil. Staff proposes mitigation measures requiring the preparation of a Site
Management Plan to establish proper procedures to be taken when contaminated soil is
found and how to dispose of the contaminated soil properly (HAZ-1) and a Health and
Safety Plan to establish provisions for personal protection and procedures if contaminated
soil is encountered (HAZ-2). Staff concludes that with implementation of HAZ-1 and
HAZ-2, impacts to the public or the environment due to contaminated soils, would be
reduced to a less than significant level.
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HAZ-1: A Site Management Plan (SMP) shall be prepared and implemented and any
contaminated soils found in concentrations above established thresholds shall be
removed and disposed of according to California Hazardous Waste Regulations or the
contaminated portions of the site shall be capped beneath the planned development
under the regulatory oversight of the Santa Clara County Hazardous Materials Compliance
Division (HMCD) or the California Department of Toxic Substances Control (DTSC). The
contaminated soil removed from the site shall be hauled off-site and disposed of at a
licensed hazardous materials disposal site.

Components of the SMP shall include, but shall not be limited to:
e A detailed discussion of the site background;

e Preparation of a Health and Safety Plan by an industrial hygienist;

e Notification procedures if previously undiscovered significantly impacted soil or free
fuel product is encountered during construction;

e Onsite soil reuse guidelines based on the California Regional Water Quality Control
Board (RWQCB), San Francisco Bay Region’s reuse policy;

e Sampling and laboratory analyses of excess soil requiring disposal at an appropriate
off-site waste disposal facility;

e Solil stockpiling protocols; and
e Protocols to manage groundwater that may be encountered during trenching and/or
subsurface excavation activities.

HAZ-2: All contractors and subcontractors at the project site shall develop a Health and
Safety Plan (HSP) specific to their scope of work and based upon the known
environmental conditions for the site. The HSP shall be approved by the Director or
Director’s designee with the City of San Jose Department of Planning, Building and Code
Enforcement (PBCE) and the City of San Jose Environmental Services Department (ESD)
and implemented under the direction of a Site Safety and Health Officer.

The HSP shall include, but shall not be limited to, the following elements, as applicable:

e Provisions for personal protection and monitoring exposure to construction workers;

e Procedures to be undertaken in the event that contamination is identified above action
levels or previously unknown contamination is discovered;

e Procedures for the safe storage, stockpiling, and disposal of contaminated soils;

e Provisions for the onsite management and/or treatment of contaminated groundwater
during extraction or dewatering activities; and

e Emergency procedures and responsible personnel.

The SMP shall be submitted to HMCD, DTSC, or equivalent regulatory agency for review
and approval. Copies of the approved SMP shall be provided to the PBCE Supervising
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Environmental Planner and Environmental Services Department (ESD) prior to issuance
of grading permits.

Noise. Less Than Significant with Mitigation Incorporated. While the City Municipal Code
does not specify a threshold for construction noise level increases to be considered an
impact, staff considers an increase of 10 dBA or more during the day to be an impact
because it can trigger a community reaction and therefore warrants additional measures
to address. Staff found that construction activities could elevate noise levels at businesses
nearest the project site by 10 dBA or more. With implementation of staff's proposed NOI-
1 requiring a complaint and redress process be implemented, the project’s construction
noise impact would be less than significant.

Staff calculated the projected operational noise levels at the nearby commercial building
and residences and concluded that the increases in noise levels at those receptors due to
project operation would be no more than 3 dBA. Staff also found that the projected noise
levels both at the closes businesses and residences would be within the respective noise
levels specified by the City Code for those uses, therefore, there would be no significant
noise impact due to project operation.

Sources of groundborne vibration associated with project operation would include the
backup generators and rooftop equipment. These pieces of equipment would be well-
balanced, as they are designed to produce very low vibration levels throughout the life
of a project. In most cases, even when there is an imbalance, they could contribute to
ground vibration levels only in the vicinity of the equipment and would be dampened
within a short distance. Furthermore, the backup generators would be equipped with
specifications that ensure sufficient exhaust silencing to reduce vibration. Therefore,
vibration impacts due to project operation would be less than significant.

The project site is not in the vicinity of a private airport and it would not place sensitive
land uses within an airport noise contour (the site is 43.4 miles from the Norman
Y. Mineta San Jose International Airport). Thus, the project would not combine with
the airport to expose people to excessive noise levels.

NOI-1: The project shall implement the following measures to reduce temporary
construction noise to less than significant levels.

e Prior to the start of project construction, identify a noise control disturbance
coordinator. The disturbance coordinator will be responsible for responding to any
local complaints about construction noise. The disturbance coordinator will determine
the cause of the noise complaint (e.g. starting too early, bad muffler, etc.) and will
require that reasonable measures warranted to correct the problem be implemented.

e Establish a telephone number for the disturbance coordinator and post it on the
construction site.

e Prior to the start of construction, submit to the Director or Director’s designee with
the City of San Jose Planning, Building and Code Enforcement (PCBE), for review and
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approval, the schedule of “noisy” construction activities with the telephone number of
the disturbance coordinator.

e Prior to the start of construction and after approval by the City of San Jose PCBE,
notify the bus